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AND 


IN  HILARY  TERM, 
IN  THE  TENTH  AND  ELEVENTH  YEARS  OF  THE  REIGN  OF  GEO.  IV. 


MEMORANDUM. 

IN  the  course  of  the  last  vacation,  the  Honourable  Mr.  ig^Q, 
Justice  Burrough  resigned  his  office  of  one  of  the  Justices 
of  this  Court.  He  was  succeeded  by  Mr.  Serjeant  J3o- 
sanqueif  who  took  his  seat  on  the  Bench  on  the  3rd  of  Fe- 
bmary.  He  afterwards  received  the  honour  of  Knight- 
hood. 


FeaRN  v.  Lewis.  Saturday, 

Jan,  23ra. 

1  HIS  was  an  action  of  tusumpsit  on  a  bill  of  exchange  iq  tutumptit  by 
for  800/.,  dated  in  March,  1819,  brought  by  the  plaintiff,  Ij^^*"^^  ^ 

ceptor  of  a  bill 
of  exchanfe,  tlie  defendant  pleaded  the  statute  of  limitations ;  and  two  letters  written  by  him  to  the 
plainkiff'j  agent  were  given  in  eridenoe,  to  take  the  case  out  of  the  statute.  In  the  first  letter,  the 
defendant  said,  that  he  should  be  much  obliged  to  the  plaintiff  to  withdraw  his  outlawry:  that,  as 
soon  as  the  defendant's  situation  would  allow,  the  plaintiff's  claim,  with  others,  should  receive  that 
atlentioo,  that,  aa  an  honourable  man,  the  defendant  considered  them  to  deserve ;  that  it  was  his 
intention  to  pay  them,  but  he  must  be  allowed  time  to  arrange  his  affairs;  and  if  he  were  proceed- 
ed against,  etery  exertion  of  his  would  be  rendered  abortive.  In  the  second  letter,  the  defendant 
said,  that  be  was  willing  to  do  every  thing  to  satisfy  the  plaintiff,  and  all  his  creditors;  but  that,  it 
he  was  ioprisooed,  tbey  would  not  get  any  thing: — Held,  that  these  letters  did  not  contain  an  ab- 
solate  and  anqnalifled  acknowledgment,  from  which  the  Court  could  infer  a  promise  to  pay,  but 
merely  a  condiciooal  offer  by  the  defendant,  to  give  up  his  income  to  his  creditors,  provided  he 
were  aUowed  time  to  arrange  his  affiiirs;  and  the  plaintiff,  having  offered  no  evidence  of  the  out- 
lawry, was  noBtufCed;  su,  without  proof  of  the  outlawry,  there  was  no  evidence  to  connect  the  ac- 
knowledgment In  the  letters  with  the  plaintiff's  claim: — Held,  that  such  nonsuit  was  proper;  and 
tke  Coart  re6ued  to  grmnt  a  new  trial. 
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1830.         as  drawer,  against  the  defendant,  as  acceptor.     Pleas,  the 
general  issue,  and  the  statute  of  limitations. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Guild- 
hall, at  the  sittings  after  the  last  term,  in  order  to  take  the 
case  out  of  the  operation  of  the  statute,  the  plaintiff  pro- 
duced two  letters,  written  by  the  defendant  to  his  (the 
plaintiff's)  agent.  The  first  was  dated  on  the  22nd  of 
April,  1828,  and  was  as  follows: — 

"  My  dear  Sir, — I  am  this  day  favoured  with  your  s, 
and  feel  obliged  by  the  offer  of  assistance  to  settle  with 
Mr.  Fearn;  and,  in  the  present  stage  of  my  affairs,  I  can 
only  say,  I  shall  feel  much  indebted  to  Mr.  Fearn  to  with- 
draw his  outlawry;  and  as  soon  as  common  decency  and 
my  situation  will  allow,  Mr.  Fearris  claim,  with  others, 
shall  receive  that  attention,  that,  as  an  honourable  man, 
I  consider  them  to  deserve ;  and  it  has  been  and  is  my  in- 
tention to  pay  them.  I  cannot  conclude  without  saying, 
I  must  be  allowed  time  to  arrange  my  affairs.  If  I  am 
proceeded  against,  every  exertion  of  mine  will  be  rendered 
abortive,  and  the  Bench,  or  France,  must  be  my  destina- 
tion; and  any  one  who  reads  my  father's  will,  will  soon 
see  how  I  am  situated.     Your's,  &c. 

W.  Lewis. ^^ 

The  second  letter  was  dated  on  the  12th  oi  July,  1828, 
and  was  in  the  following  terms : — 

"  Dear  Manning, — I  beg  leave  to  apologize  for  any  ne- 
glect in  regard  to  answering  your  kind  letter,  and,  I  assure 
you,  Mr.  Matthews  was  desired  to  call  on  you  when  in 
town,  and  to  arrange  with  Mr.  Fearn;  however,  as  it 
now  appears  he  has  not  done  so,  allow  me  to  say,  I  am 
ready  and  wilUng  to  do  any  thing  and  every  thing  to  sa- 
tisfy Mr.  Fearn  and  all  my  creditors;  and  my  only  regret 
is,  that,  by  the  way  my  father  has  left  me,  I  am  totally 
unable  to  do  more  than  give  up,  which  I  do  by  deed,  al- 
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most  the  whole  of  my  income  to  my  creditors,  and  no  main         1830. 

can  do  more;  and  if  I  am  put  into  prisoHi  not  one  penny 

will  my  creditors  ever  receive.     For  the  truth  of  this,  I 

refer  you  now  to  my  father's  will,  and  declare  to  you  I 

am  not  worth  one  pound ;  this  place  is  mine  to  live  in, 

but  every  thing  is  left  as  heir-looms,  and  cannot  be  touched 

by  any  process;  and  if  my  person  is  laid  hold  of,  I  never 

mean  to  put  in  bail,  but  surrender.     Let  me  hear  from 

you;  and  I  am  your*s,  &c. 

JV.  Lewis:' 

The  Lord  Chief  Justice  was  of  opinion,  that,  as  the 
first  letter  referred  to  a  particular  claim  by  the  plaintiff  on 
tbe  defendant,  in  respect  of  which  the  latter  had  been  out- 
lawed, it  was  incumbent  on  the  former  to  shew  the  fact  of 
the  outlawry,  particularly,  as  it  did  not  appear  upon  the 
face  of  the  record:  and  that  it  was  also  necessary  for  the 
plaintiflT  to  shew  that  the  acknowledgment  contained,  in 
the  defendant's  letters  applied  to  the  claim  on  the  bill  up- 
on which  this  action  was  brought.  His  Lordship  therefore 
directed  a  nonsuit  to  be  entered,  reserving  leave  to  the 
plaintiff  to  move  to  set  it  aside,  and  that  a  verdict  might 
be  entered  for  him,  in  case  the  Court  should  be  of  opinion 
that  he  was  entitled  to  recover  (a). 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  nisi  accord- 
ingly. As  the  defendant,  in  his  letters,  acknowledged  that 
something  was  due  to  the  plaintiff,  and  that  his  claim 
should  receive  attention,  it  was  for  the  defendant  to  shew 
that  there  were  other  claims  to  which  the  acknowledgment 
might  apply.  Although  no  particular  debt  is  referred  to, 
the  word  claim  is  referrible  to  any  demand  the  plaintiff 
might  think  fit  to  set  up;  and,  in  the  second  letter,  he  is 
described  aa  being  a  creditor  of  the  defendant,  who  was 

(«)  See  3  Garr.  &  Payne's  Ni.  Pri.  Cases,  173. 
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?S30.^  ready  to  give  up  nearly  the  whole  of  his  income.  The  plain- 
tiff, therefore,  was  not  bound  to  prove  a  negative,  or  shew 
that  there  were  no  other  claims  to  which  the  defendant's 
admission  might  apply;  and  whether  a  sufficient  acknow- 
ledgment appeared  on  the  face  of  the  letters,  to  connect  it 
with  the  bill  in  question,  was  matter  of  consideration  for 
the  Jury,  and  should  have  been  left  to  them  accordingly. 
In  Frost  v.  Bengough(a),  to  an  action  on  a  promissory 
note,  the  defendant  pleaded  the  statute  of  limitations,  and 
the  plaintiff  gave  in  evidence  a  letter  written  by  the  de- 
fendant, stating,  that  business  called  him  to  Liverpool;  but, 
should  he  be  fortunate  in  his  adventures,  the  plaintiff 
might  depend  on  seeing  him  at  Bristol^  (the  place  of  the 
plaintiff's  residence),  otherwise,  that  he  must  arrange 
matters  with  him  as  circumstances  would  permit;  and  it 
was  not  shewn  that  the  letter  referred  to  any  other  trans- 
action between  the  parties  than  the  note  in  question;  it  was 
held,  that  it  was  properly  left  to  the  Jury  to  determine  whe- 
ther the  letter  related  to  the  note,  so  as  to  amount  to  a  suf- 
ficient acknowledgment,  to  take  the  case  out  of  the  statute : 
and  Mr.  Justice  Park  there  said  (6), — "  It  is  perfectly  clear, 
tha^,in  general,  the  plaintiff  is  bound  to  make  out  aprimd 
Jade  case,  and  adduce  evidence  of  an  acknowledgment  by 
the  defendant,  to  take  a  case  out  of  the  statute.  Here,  he 
produced  a  promissory  note,  which  was  proved  to  be  in  the 
hand-writing  of  the  defendant,  as  well  as  a  letter  written 
by  him,  which,  although  couched  in  ambiguous  terms,  was 
sufficient  to  shift  the  onus  on  the  defendant,  and  make  it 
incumbent  on  him  to  shew  that  it  related  to  other  matters 
than  the  note  in  question ;  particularly,  when  it  is  con- 
sidered, that  the  defendant,  by  pleading  the  statute,  has 
virtually  admitted  that  a  debt  was  originally  due:" — and 
Mr.  Justice  Burrough  said  (c),  "  Whenever  the  statute  of 
limitations  is  pleaded  as  a  defence  to  the  action,  the  party 


(a)  8  B.  Moore,  180;  S.  C.  1         (6)  8B.  Moore,  185. 
Bin^.  266.  (c)  8  B.  Moore,  187* 
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pleading  it  virtually  admits  that  a  debt  was  originally  due ;  1830. 
and  here,  the  defendant's  letter  can  relate  to  nothing,  un- 
less it  be  taken  to  refer  to  a  pre-existing  demand."  That  is 
precisely  in  point;  and  the  same  doctrine  was  laid  down  by 
Lord  Kenyotif  in  BailUe  v.  Lord  Inchinquin  (a),  where  his 
Lordship  ruled,  that  where  a  debt  is  established  against  a 
defendant  who  relied  on  the  statute  of  limitations,  if  the 
plaintiff  give  any  general  evidence  of  acknowledgment,  it 
must  be  taken  to  apply  to  the  debt  in  question,  and  that  it 
lies  on  the  defendant  to  explain  the  promise  so  made,  and 
shew  that  it  applied  to  some  other  demand.  So  here,  the 
plaintiff  was  only  bound  to  shew  that  he  had  a  claim  or  de- 
mand on  the  defendant;  which  he  did  by  proving  the  ac- 
ceptance of  the  bill  by  the  latter;  and  it  was  incumbent 
on  him  to  shew  that  the  plaintiff's  claim  did  not  refer  to 
that  bill 

[Mr.  Justice  Gaselee. — It  has  been  lately  decided, 
both  in  this  Court  and  in  the  King^s  Benchf  that,  in  order 
to  take  a  case  out  of  the  operation  of  the  statute,  there 
must  be  proof  of  a  promise  by  the  defendant  to  pay,  as 
well  as  an  acknowledgment  of  the  debt;  and  here  the  let- 
ters do  not  contain  an  express  or  absolute  promise  to  pay, 
for  the  defendant  only  stated,  that  the  plaintiff's  claims 
should  receive  attention  as  soon  as  the  situation  in  which 
the  defendant  was  placed  would  allow;  and  he  only  of- 
fered to  compromise  with  his  creditors  as  far  as  the 
estate  left  him  by  his  father  would  enable  him  to  do. 
That,  therefore,  not  only  negatives  a  promise  of  immediate 
payment,  but,  so  far  from  it,  shews  that  the  defendant  was 
not  then  in  a  situation  to  pay.] 

In  Tanner  v.  Smarts  Lord  Tenterden  drew  the  true 
distinction,  and  said  (6),  **  Upon  a  general  acknowledg- 
ment, where  nothing  is  said  to  prevent  it,  a  general  pro- 
mise to  pay  may  and  ought  to  be  implied;  but  where 
the  party  guards  his  acknowledgment,  and  accompanies 

(«}  1  Esp.  Rep.  436.  {b)  6  Bam.  &  Cress.  609. 
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1830.         it  with  an  express  declaration  to  prevent  any  such  im- 
P      ^        plication,  why  shall  not  the  rule  expressum  facit  cessare 
V.  taciturn  apply?**    And,  in  the  late   case  of  A' Court  v. 

Crass  {a),  where  the  defendant  distinctly  and  expressly 
declared  that  he  would  not  pay,  it  was  held,  that  a  pro- 
mise could  not  be  raised  by  implication  that  he  would. 
In  Scales  t.  Jacob  (b),  and  Ay  ton  t.  Bowles  (c),  the  pro- 
mises by  the  defendants  were  merely  conditional,  viz.  to 
pay  when  of  ability.  Here,  however,  there  is  no  qualified 
promise  or  acknowledgment;  and  both  letters  must  be 
taken  together,  by  which  the  defendant  acknowledged 
that  the  plaintiff  had  a  claim  on  him,  and  that  he  was  will- 
ing to  do  every  thing  to  satisfy  him  and  all  his  (the  de- 
fendant's) creditors. 

With  respect  to  the  objection  as  to  the  outlawry,  it  is 
only  necessary  to  state  it  on  the  record,  where  one  of  se- 
veral defendants  has  been  outlawed ;  neither  was  it  neces- 
sary for  the  plaintiff  to  produce  the  proceedings,  or  put 
in  the  record  of  outlawry;  and  although  there  might  have 
been  a  previous  intention  on  his  part  to  outlaw  the  de- 
fendant, it  might  have  been  afterwards  abandoned ;  and  it 
does  not  appear  that  he  was  outlawed  in  this  suit. 

Lord  Chief  Justice  Tindal. — Upon  again  looking  at 
the  defendant's  letters,  which  were  produced  by  the  plain- 
tiff, as  evidence  of  an  acknowledgment  of  the  existence  of 
the  debt  for  which  this  action  is  brought,  and  a  promise 
by  the  defendant  to  pay  it,  I  still  retain  the  same  opinion  I 
expressed  at  the  trial.  It  was  not  for  the  Jury  to  decide 
upon  the  legal  effect  to  be  given  to  the  letters,  or  whether 
they  amounted  to  a  sufficient  acknowledgment  of  a  debt, 
from  which  a  promise  to  pay  might  be  inferred,  so  as  to 
take  the  case  out  of  the  operation  of  the  statute.  From 
several  recent  cases,  it  is  now  necessary  for  the  plaintiff  to 

(a)  1 1  B.  Moore,  198;  S,  C.  3      Bing.  638. 
Bing.329.  (c)  12  B.  Moore,  305;   S.  C. 

(6;  11  B.  Moore,  553;  S.  C.  3     4  Bing.  105. 
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prove  either  an  actual  promise  or  an  absolute  and  unquali*        1830. 
fied  acknowledgment,  from  which  a  promise  to  pay  the 
debt,  as  stated  in  the  declaration,  may  be  inferred;  and 
since  the  statute  9  Geo*  4,  c.  14,  such  acknowledgment  or 
promise   must  be  in  writing.     The  question,   then,   is, 
whether  these  letters  contain  a  distinct  and  unqualified 
acknowledgment  of  an  existing  debt  due  to  a  creditor, 
which,  in  legal  operation,  takes  the  case  out  of  the  pro- 
Tisions  of  the  statute.     The  letters  are  not  addressed  to 
the  plaintiff,  but  to  a  third  party;  however,  it  is  not  now 
necessary  to  consider  that  point.    The  first  letter  points 
to  a  particular  claim  or  debt,  upon  which  the  defend* 
ant  had  been  outlawed  by  the  plaintiff;  and  although  it  is 
true  that  the  hct  of  the  outlawry  need  not  have  been  stat- 
ed on  the  record,  still,  as  it  referred  expressly  to  the  plain* 
tifi^s  claim,  I  thought,  that,  unless  he  produced  the  proceed- 
ings in  the  outlawry,  the  acknowledgment  in  the  letters 
might   or  might  not  apply  to  such  claim;  and,  on  that 
ground,  I  directed  a  nonsuit.     But  an  additional  objection 
to  the  plaintiff's  right  to  recover  has  been  raised  by  my 
brother  Gaselee^  in  the  course  of  the  argument;  and  the 
Court  will  not  send  the  case  down  to  another  trial,  if  it 
appear  that  the  plaintiff  cannot  recover,  in  point  of  law, 
although  he  was  nonsuited  on  another  ground.     Now,  I 
am  of  opinion,  that  neither  of  the  letters  import  such  a  di- 
rect or  unqualified  acknowledgment  of  a  debt,  as  would 
authorize  the  Court  to  infer  a  promise  to  pay.     The  pro- 
mise is  a  mere  conditional  promise ;  for,  in  the  first  letter,  the 
defendant  merely  says,  that  as  soon  as  his  situation  will  al- 
low, the  plaintiff**s  claim,  with   others,  shall  receive  that 
attention,  which,  as  an  honourable  man,  the  defendant  con- 
sidered them  to  deserve;  that  he  must  be  allowed  time  to 
arrange  his  affairs;  and  that,  if  he  were  proceeded  against, 
every  exertion  of  his  would  be  rendered  abortive;  and  he 
refers  to  his  father's  will,  to  shew  how  he  was  then  situated ; 
and,  in  the  second  letter,  he  regrets,  that,  by  the  way  in 
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\^dO.  which  his  father  had  left  hinii  he  was  unable  to  do  more 
than  give  up  nearly  the  whole  of  his  income  to  his  credit- 
ors; and  he  further  said^  they  would  never  receive  one 
penny  if  he  was  put  into  prison.  Both  letters,  therefore, 
only  import  an  offer  on  the  part  of  the  defendant  to  give 
up  his  income  to  his  creditors,  provided  he  were  allowed 
time  to  arrange  his  afiairs. 

Mr.  Justice  Park. — I  am  of  the  same  opinion,  and  think 
the  nonsuit  was  right.  Besides,  this  case  appears  to  me  to 
fall  within  the  principle  established  in  Tanner  v.  Smart. 
The  defendant's  letters  do  not,  upon  the  face  of  them, 
purport  to  apply'  to  the  plaintiff's  claim  or  demand  on  the 
bill  upon  which  the  action  is  brought;  at  most,  they  only 
contain  a  conditional  promise  to  pay,  and,  by  the  late 
statute,  an  acknowledgment  or  promise  must  be  express 
and  direct  in  itself,  in  order  to  be  received  as  evidence  of 
a  new  or  continuing  contract,  to  take  a  case  out  of  the 
operation  of  the  statute. 

Mr.  Justice  Gaselee. — Admitting  the  rule  to  be,  that  a 
promise  to  pay  may  be  implied  from  a  general  and  unqua- 
lified acknowledgment  of  a  debt,  yet  the  question  here  is, 
whether  the  defendant's  letters  contain  a  direct  acknow- 
ledgment or  promise  to  pay  a  pre-existing  debt  or  claim 
made  by  the  plaintiff,  as  a  creditor.  The  maxim,  expres- 
sumfacit  cessare  taciturn^  appears  to  me  to  apply.  Both 
the  letters  are  written  in  guarded  terms;  for  the  defendant 
expressly  says,  that  if  his  creditors  proceed  against  him,  he 
must  go  to  prison ;  and  that,  if  he  were  put  there,  they  would 
never  receive  one  penny ;  and  that  he  was  unable,  from  what 
his  father  had  left  him,  to  do  more  than  give  up  nearly  the 
whole  of  his  income  to  his  creditors.  This  was  not  an 
unqualified  acknowledgment  of  a  promise  to  pay  a  pre-ex- 
isting debt.  I  concur  with  my  Lord  Chief  Justice,  that 
although  the  plaintiff  was  nonsuited  on  another  ground,  it 
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would  be  idle  to  grant  a  new  trial,  if  we  see,  from  the  let-         1830. 
ters  containing  the  acknowledgment,  that  he  would  not  be 
entitled  to  recover  at  law. 

Rule  refused. 


Hack,  Plaintiff;  McGregor  and  others,  Deforciants.         j^^l^tSi. 

JBY  a  rule  of  this  Court  (a)  it  was  ordered,  that  no  fine  Bymitor 
should  be  suffered  to  pass,  unless  the  caption  of  such  fine  39  ^  3  ^ 
be  before  one  of  the  Justices  or  Barons  of  his  Majesty's  ?'22Li*'*** 
Courts  of  record  in  Westmingter  Hall,  or  one  of  the  Ser*  mint  bt  uken 
jeants-at-law ;  unless  an  affidavit  be  made  and  filed,  stating,  and  dtrkatotlM 
that  the  Commissioners  taking  the  same  are,  to  the  best  ^^^nif*^ 
of  the  deponent*s  information  and  belief,  either  barristers  pertywuof 

•audi  vshic.  sod 

of  five  years'  standing,  or  solicitors  or  attomies  of  some  of  the  deforcUiiti, 
the  Courts  m  Westminster  Hall,  the  Judges  of  the  Courte  J^Vi^' 
of  Session  and  Exchequer,  or  advocates  and  clerks  to  the  ^|^^  *^  . 
Signet  of  five  years'  standing,  in  Scotland.  the  i§diwnu  was 

directed  to  four 
Commlsiionert, 

Mr.  Serjeant  Bampas  moved,  that  this  fine  might  pass,  on'«f ''*>«•" 
on  an  aflSdavit,  which  stated,  that  the  deforciants,  ten  in  trate  and  m  no- 
number,  lived  at  Inverness,  which  was  one  hundred  and  court  permitted 
fifty  miles  distant  from  Edinburgh,  where  all  advocates  ^*  *°*  ^  ^***^ 
and  clerks  to  the  signet  resided,  and  that  the  property  in- 
tended to  pass  was  only  of  the  value  of  561. 

The  dedimus  was  directed  to  four  Commissioners;  and 
it  being  sworn  that  the  acknowledgments  were  taken  be- 
fore three  of  them,  two  of  whom  were  agents  or  attomies 
in  the  Sheriff's  Court,  and  the  third  a  Magistrate  and 
notary  public,  the  Court  thought,  that,  under  these  cir- 
cumstances, the  fine  might  pass. 

Fiat{b). 

(a)  M.T.  39  Geo.  3, 1  Bos.  &  Pol  362. 
{b)  See  SOan,  plaaotiff;  Sinclair  and  others,  deforciants,  2  SirW.  Bl.  880. 
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isao. 

Monday^  WaLMESLEY  V,  DiBDIN. 

Jan.  25th* 

An  affidavit  to     J.  HE  defendant  was  arrested  and  held  to  bail,  on  the 

stating  that'the    foMowing  affidavit  of  debt: — 

defendant  was         u  Q  j^    of  &c.,  maketh  oath  and  saith,  that  TJiomas 

indebted  to  the  '  ' 

plaintiff  in  a  Froggatt  Dibdin,  (the  defendant),  is  justly  and  truly  in- 
upon  the  ba-  debted  to  Richard  Walmesleyt  (the  plaintiff),  in  the  sum 
iSSc'dmJ'n  of  36/.  and  upwards,  upon  the  balance  of  a  bill  of  ex- 
by  the  pUintiff  change  drawn  by  the  said  Richard  Walmesley  upon,  and 
cepted  by  the  accepted  by  the  said  Thomas  Froggatt  Dibdin,  and  due 
due  atTday"      ^^  ^  ^^y  ^^^  past,  and  which  still  remained  unpaid.'* 

past,  is  sufficient. 
In  an  affida- 
vit of  debt,  the         Mr.  Serjeant  Merewether  moved  that  the  bail  bond  given 

described  as        by  the  defendant  might  be  delivered  up  to  be  cancelled, 

ait*Dim^'     upon  his  entering  a  common  appearance.    The  motion  was 

his  real  name      founded  On  an  affidavit,  which  stated  that  the  defendant's 

was  Thomas  n  n  t  rrt 

Frognaii  Dib-  real  name  was  Thomas  Frognallf  and  not  Thomas  Frog^ 

ciaration,  the  ^  g^^^9  ^^^  that  he  was  always  known  by  the  former  name 

dcMribe'd  aT**  ^^^*     '^^^  learned  Serjeant  also  submitted,  that,  as  the 

Thomas  Frog-  affidavit  only  stated  that  the  sum  due  to  the  plaintiff  was 

by  the  name  of  upon  the  balance  of  a  bill  of  exchange,  without  stating  the 

ga^^b^inT  ^^^^^^  ^^  *^®  ^^^^^  ^*  ^^^  "^'  Sufficiently  certain. 

and  be  signed 

the  bail  bond  *»*t^.  .,  ]i«ii 

his  proper  name:  But  it  appearing  that  a  declaration  had  been  delivered 
waiver  of^he  *  Conditionally,  in  which  the  defendant  was  described  as  Tho- 
^«oi»«-  *m  the  jf^Qg  Frognaii Dibdin,  sued  by  the  name  of  Thomas  Froggatt 

Dibdin,  and  that  he  had  signed  the  bail  bond  in  his  right 
name — the  Court  held  it  to  be  a  waiver  of  the  objection  as 
to  the  misnomer  in  the  affidavit,  which  was  sufficiently  ex- 
plicit and  certain,  as  it  stated  the  defendant  to  be  indebt- 
ed to  the  plaintiff  in  a  certain  sum,  upon  the  balance  of  a 
bill  of  exchange  drawn  by  the  plaintiff  upon,  and  accepted 
by  the  defendant,  and  which  was  overdue  and  unpaid. 

Rule  refused. 
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1830. 
TtiCfcfay, 

Doe  on  the  Demise  of  Walker  ▼.  Roe.  Jan.  26ih, 

JMIR.  Serjeant  Tfllde  moved,  that  service   of  a  copy  Scrriceora 
of  the   declaration    on    the    tenant,    and  notice   to  ap-  2uiit^*and 
pear  in  this  cause,  might  be  deemed  good  service.     He  >><><^  ^^  ^K<^ 

,  ment  oo  a  wo- 

produced  an  affidavit,  which  stated  that  the  deponent  man  upon  the 
served  the  copy  and  notice  on  a  woman  upon  the  premises,  mrn^tMiher- 
who  represented  herself  to  be  the  wife  of  the  tenant  in  •«Jfto Wiethe 

f^  wife  of  tba  ten- 

possession.  aot  in  po«et- 

fion:-./f«M 
•uiBcienL 

Mr.  Justice  Gaselee,  (the  only  judge  in  Court),  held  it 
to  be  a  sufficient  service  (a). 

(a)  See  Tidd'8  Practice,  9th  e^t.  VoL  2,  p.  1210. 


Wcdntidmff 

French  r.  Brooke  and  Another.  Jan.  27th. 

1  HIS  was  an  action  of  special  assumpsit  for  the  breach  The  defendaati, 
of  an  agreement,  under  which  the  defendants,  as  directors  ^'^g'com- 
of  a  mining  company,  called  the  Famatina  Mining  Com-  Pf"y  |n  **** 

AMcrtcOf  agreed 

jtMXJiy,  appointed  the  plaintiff  their  agent,  to  superintend  to  employ  the 
the  Company's  mines  in  South  America.  perinteudant^of 

The  a£nreement  was  as  follows : —  *J*  minei,  for 

^  three  yean,  at  a 

salary  increas- 
ing yearlv  *  and 

**  Articles  of  agreement  entered  into,  this  ^th  August^  tiie  directors 
1825,  between  John  Oliver  French,  Esq.,  (the  plaintiff),  to*di*soive  tbJ 
of  the  one  part;   and  Henry  James  Brooke,  Esq.,  and  •r^«ntat 

any  ume,  on 
giving  the 
platnti£f  twelve 
BMnths*  notice,  or  paying  him  twelve  months'  salary  in  lieu  of  such  notice,  and  a  reasonable  sum 
tfmmrds  defraying  bu  expenses  to  England;  and  if  the  plaintiff  served  the  three  years,  he  should 
be  entitled  to  the  expenses  attending  the  return  of  himself  and  bis  &mily.     The  directors  dis- 
missed him  before  the  expiration  of  the  second  year,  without  giving  him  the  notice,  or  paying  him 
the  year's  salary : — Held,  that  he  was  only  entitled  to  a  year's  salary  from  the  date  of  his  dismis- 
sal, and  to  bis  own  expenses  for  his  return  to  England}  and  the  Jury  having  found  for  those  sums 
oidy,  the  Coart  refuscMl  to  increase  the  verdict,  by  addmg  expenses  incurred  by  the  plaintiff  for 
the  return  of  his  fiimily,  or  for  the  salary  which  would  have  accrued  from  the  time  of  his  dismissal 
to  the  cad  of  the  third  year,  when  his  service  would  have  ended. 
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isao. 

Monday,  WaLMESLEY  V.  DiBDIN. 

Jan.  25M* 

An  affidavit  to     J.  HE  defendant  was  arrested  and  held  to  bail,  on  the 

suiting  that'the    following  aflSdavit  of  debt:— 

defendant  was         a  Q  j^    of  &c.,  maketh  oath  and  saith,  that  Thomas 

indebted  to  the  '  '  ' 

plaintiff  in  a  Froggatt  Dibdin,  (the  defendant),  is  justly  and  truly  in- 

upon  the  ba-  debtod  to  Richard  Walmesley,  (the  plaintiff),  in  the  sum 

exchaLedmwn  ^^  36/.  and  upwards,  upon  the  balance  of  a  bill  of  ex- 

by  the  pUintiff  change  drawn  by  the  said  Richard  Walmesley  upon,  and 

cepted  by  the  accepted  by  the  said  Thomas  Froggatt  Dibdin,  and  due 

due  at  a  day  ^^  ^  ^^y  ^^^  past,  and  which  Still  remained  unpaid." 

pastfissufilcient 
In  an  afflda- 

Tit  of  debt,  the  Mr.  Serjeant  Merewether  moved  that  the  bail  bond  given 

described  as  by  the  defendant  might  be  delivered  up  to  be  cancelled, 

att*DiMh?'^  upon  his  entering  a  common  appearance.    The  motion  was 

his  real  name  founded  on  an  affidavit,  which  stated  that  the  defendant's 

was  Thonuu  ,11  mi  r, 

Frognaii  Dib-     real  name  was  Thomas  Frognall^  and  not  Thomas  Frog^ 

cUretion,  the  "  8^^^y  ^^^  ^^^^  ^®  ^^^  always  known  by  the  former  name 
defendant  was     ^j^u      The  learned  Serjeant  also  submitted,  that,  as  the 

described  as  ■'  •*  '  ' 

ThowuuFrog-  affidavit  only  stated  that  the  sum  due  to  the  plaintiff  was 
by  the  name  of  upon  the  balance  of  a  bill  of  exchange,  without  stating  the 
Mitl^iMilT     *™^^"^  ^^  ^^^  ''^'^»  ^^  ^^^  ^^^  sufficiently  certain. 

and  he  signed 
the  bail  bond  in 

his  proper  name:  But  it  appearing  that  a  declaration  had  been  delivered 
waiver  of^he  *  Conditionally,  in  which  the  defendant  was  described  as  Tho- 
^woinw  in  the  ^^^  Frognall Dibdin,  sued  by  the  name  of  Thomas  Froggatt 

Dibdin,  and  that  he  had  signed  the  bail  bond  in  his  right 
name — the  Court  held  it  to  be  a  waiver  of  the  objection  as 
to  the  misnomer  in  the  affidavit,  which  was  sufficiently  ex- 
plicit and  certain,  as  it  stated  the  defendant  to  be  indebt- 
ed to  the  plaintiff  in  a  certain  sum,  upon  the  balance  of  a 
bill  of  exchange  drawn  by  the  plaintiff  upon,  and  accepted 
by  the  defendant,  and  which  was  overdue  and  unpaid. 

Rule  refused. 
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1830. 
TtiCfcfay, 

Doe  on  the  Demise  of  Walker  ▼.  Roe.  Jan.  26ih. 

JIIR.   Serjeant  Jfilde  movedi  that   service   of  a  copy  Scrriceofa 
of  the   declaration    on    the    tenant,    and  notice   to  ap-  2uiit^*tnd 
pear  in  this  cause,  might  be  deemed  good  service.     He  ^^^  ^^  <si«^* 
prodaced  an  affidavit,  which  stated  that  the  deponent  man  upon  the 
served  the  copy  and  notice  on  a  woman  upon  the  premises,  mrnratad  her- 
who  represented  herself  to  be  the  wife  of  the  tenant  in  ^]i^}*i^^ 

y  wife  of  tba  ten- 

possession.  aot  in  po«et- 

•uiBcienL 

Mr.  Justice  Gaselbe,  (the  only  judge  in  Court),  held  it 
to  be  a  sufficient  service  (a). 

(a)  See  Tidd'8  Practice,  9th  e^t.  Vol.  2,  p.  1210. 


Wedntiday^ 

French  v.  Brooke  and  Another.  Jan,  27th. 

1  HIS  was  an  action  of  special  assumpsit  for  the  breach  The  defendaati, 
of  an  agreement,  under  which  the  defendants,  as  directors  TO|J[inl"com^ 
of  a  mining  company,  called  the  Famatina  Mining  Com-  Pf"y  ?«>  **** 

AMcrtcCf  Agreed 

/Miay,  appointed  the  plaintiflT  their  agent,  to  superintend  to  employ  the 
the  Company's  mines  in  South  America,  perinteiidant*of 

The  a^eement  was  as  follows : —  *t*  """"*  ^^'. 

^°  three  yean,  at  a 

laUry  increat- 

"  Articles  of  agreement  entered  into,  this  ^th  August,  the  directon 
1825,  between  John  Oliver  French,  Esq.,  (the  plaintiff),  ^  diiwi!e*''tbe^ 
of  the  one  part;   and  Henry  James  Brooke,  Esq.,  and  •gwwnentat 

any  dme,  on 
giving  the 
plaintiff  twelve 
iBootht*  notice,  or  paying  him  twelve  roonthi'  salary  in  lieu  of  such  notice,  and  a  reasonable  ram 
tewmrds  defraying  hu  expenses  to  England;  and  if  the  plaintiff  served  the  three  years,  he  should 
be  entitled  to  the  expenses  attending  the  return  of  himself  and  his  &mtly.     The  directors  dis- 
mkaed  him  before  the  expiration  of  the  second  year,  without  giving  him  the  notice,  or  paying  him 
the  year's  salary : — Held,  that  he  was  only  entitled  to  a  year's  salary  from  the  date  of  his  dismis- 
sal, and  to  bis  own  expenses  for  lus  return  to  England;  and  the  Jury  having  found  for  those  sums 
only,  the  Coart  TfXawtd  to  increase  the  verdict,  by  adding  expenses  incurred  by  the  plaintiff  for 
the  return  of  his  fiimily,  or  for  the  salary  which  would  have  accrued  from  the  time  of  bis  dismissal 
to  the  cad  of  the  third  year,  when  his  service  would  have  ended. 


10  CASES  IN  HILARY  TERM, 

isao. 

Monday,  WaLMESLEY  V.  DiBDIN. 

Jan.  25M* 

Ad  affidavit  to     J.  HE  defendant  was  arrested  and  held  to  bail,  on  the 

•tatingthat'the    following  affidavit  of  debt:— 

defendant  was         a  Q  j^f    of  &c.,  maketh  oath  and  saith,  that  Thomas 

indebted  to  the  '  ' 

plaintiff  in  a  Froggatt  Dibdin,  (the  defendant),  is  justly  and  truly  in- 
upon  the  ba-  debted  to  Richard  Walmesley^  (the  plaintiff),  in  the  sum 
exchange  toiwn  ^f  36/.  and  Upwards,  upon  the  balance  of  a  bill  of  ex- 
by  the  plaintiff    chansre  drawn  by  the  said  Richard  Walmesley  upon,  and 

upon,  and  ac-  ®  m  .      . 

cepted  by  the  accepted  by  the  said  Thomas  Froggatt  Dibdin^  and  due 
due  at  a  day       ^^  ^  ^^y  ^^^  past,  and  which  Still  remained  unpaid." 

past,  is  sufficient 
In  an  affida- 
vit of  debt,  the         Mr.  Serjeant  Merewether  moved  that  the  bail  bond  given 

described  as        by  the  defendant  might  be  delivered  up  to  be  cancelled, 

aiPmu^'     upon  his  entering  a  common  appearance.    The  motion  was 

his  real  name      founded  on  an  affidavit,  which  stated  that  the  defendant*s 

was  Thomat 

Frognaii  Dib-     real  name  was  Thomas  Frognall,  and  not  T/wmas  Frog" 

ciaration,  the  "  S^^^^  ^^^  ^^^^  ^®  ^^^  always  known  by  the  former  name 
defendant  was     ^i„      The  learned  Serjeant  also  submitted,  that,  as  the 

described  as  ■'      ^  •*  '  ' 

Thonuu  Frog'  affidavit  Only  stated  that  the  sum  due  to  the  plaintiff  was 
by  the  name  of  upon  the  balance  of  a  bill  of  exchange,  without  stating  the 
ga^ib^inT     ^""^^"^  ^^  *^^  "^^'^^  ^*  ^^^  ^^^  Sufficiently  certain. 

and  he  signed 

the  bail  bond  in  t>        •  •  i  -i      i  •        i      i 

his  proper  name:  But  it  appearing  that  a  declaration  had  been  delivered 
waiver  of°t he  *  Conditionally,  in  which  the  defendant  was  described  as  7%o- 
"^*^^  in  the  ^^^  FrognallDibdin,  sued  by  the  name  of  Thomas  Froggatt 

Dibdin^  and  that  he  had  signed  the  bail  bond  in  his  right 
name — the  Court  held  it  to  be  a  waiver  of  the  objection  as 
to  the  misnomer  in  the  affidavit,  which  was  sufficiently  ex- 
plicit and  certain,  as  it  stated  the  defendant  to  be  indebt- 
ed to  the  plaintiff  in  a  certain  sum,  upon  the  balance  of  a 
bill  of  exchange  drawn  by  the  plaintiff  upon,  and  accepted 
by  the  defendant,  and  which  was  overdue  and  unpaid. 

Rule  refused. 
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1830. 

Doe  on  the  Demise  of  Walker  v.  Roe.  Jan.  26M. 

iTJR.  Serjeant  fTilde  moved,  that   service   of  a  copy  Service  of  a 
of  the    declaration    on    the    tenant,    and  notice   to  ap-  ^witlwrtnd^ 
pear  in  this  cause,  might  be  deemed  good  service.     He  "o^^e  in  eject- 

,  ,  ment  on  a  wo- 

produced  an  affidavit,  which  stated  that  the  deponent  man  upon  the 
served  the  copy  and  notice  on  a  woman  upon  the  premises,  reprewited  hcr- 
who  represented  herself  to  be  the  wife  of  the  tenant  in  '^}i^}f^^ 

^  wife  of  the  ten- 

possession.  aot  in  posses- 

sion:— Held 
suiBdenL 

Mr.  Justice  Gaselee,  (the  only  judge  in  Court),  held  it 
to  be  a  sufficient  service  (a). 

(a)  See  Tidd's  Practice,  9th  edit.  VoL  2,  p.  1210. 


Wedntidajff 

French  r.  Brooke  and  Another.  Jan,  27th. 

1  HIS  was  an  action  of  special  assumpsit  for  the  breach  The  defendants, 
of  an  agreement,  under  which  the  defendants,  as  directors  ^[^g'Jiom- 
of  a  mining  company,  called  the  Famatina  Mining  Cam-  Pf"y  j"  ^«»^* 

^  ^  AMcncUf  agreed 

pany^  appointed  the  plaintiflT  their  agent,  to  superintend  to  employ  the 
the  Company's  mines  in  South  America.  perinteudant*of 

The  agreement  was  as  follows :—  It*  "*"*»•  ^\ 

^  three  years,  at  a 

salary  increas- 

"  Articles  of  agreement  entered  into,  this  ^th  August,  the  directors 
1825,  between  John  Oliver  French,  Esq.,  (the  plaintiff),  J^^dissoivc  tb J 
of  the  one  part;    and  Henry  James  Brooke,  Esq.,  and  •g^^wment at 

•  ''  any  time,  on 

giving  the 
plaintiff  tweWe 
months'  nodce,  or  paying  him  twelve  months'  salary  in  lieu  of  such  notice,  and  a  reasonable  sum 
towards  defraying  hi*  expenses  to  EngloMd;  and  if  the  plaintiff  served  the  three  years,  he  should 
be  entitled  to  the  expenses  attending  the  return  of  himself  and  his  family.  The  directors  dis- 
Bkitted  him  before  the  expiration  of  the  second  year,  without  giving  him  the  notice,  or  paying  him 
tbe  year's  salary : — Held,  that  he  was  only  entitled  to  a  year's  salary  from  the  date  of  his  dismis- 
sal, and  to  his  own  expenses  for  his  return  to  England;  and  the  Jury  having  found  for  those  sums 
«dy,  the  Court  refused  to  increase  the  verdict,  by  adding  expenses  incurred  by  the  plaintiff  for 
tlie  retom  of  his  fiiinily»  or  for  the  salary  which  would  have  accrued  from  the  time  of  his  dismissal 
to  the  Ad  of  the  third  year,  when  his  service  would  have  ended. 
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1890.  Lieutenant  Colonel  Rowan,  (the  defendants),  for  and  on 
behalf  of  the  Famatina  Mining  Company,  on  the  other 
part. 

"  FirH. — The  said  John  Oliver  French  shall  forth- 
with proceed  to  Buenos  Ayres,  and  from  thence  to  the 
mines,  and  employ  himself  for  the  space  of  three  years,  to 
be  computed  from  the  date  of  his  arrival  at  the  mines, 
(but  determinable,  nevertheless,  as  hereinafter  mentioned), 
in  the  service  of  the  said  Company,  in  the  capacity  of 
commissioner,  or  superintendant. 

"  Secondly. — The  said  John  Oliver  French  shall,  while 
in  South  America,  reside  in  such  places,  and  remove,  from 
time  to  time,  to  such  parts  as  shall  appear  to  be  most  con- 
ducive to  the  interests  of  the  said  Company;  he  shall  de- 
vote the  whole  of  his  time  and  attention  to  the  service  of 
the  Company,  and  shall  not,  during  his  continuance  in 
their  service,  directly  or  indirectly  be  engaged  in  any 
other  transaction,  speculation,  or  undertaking  whatso- 
ever. 

**  Thirdly. — The  said  directors  shall  pay,  or  cause  to^ 
be  paid,  unto  the  said  J.  O.  French,  as  a  remuneration 
for  his  services,  the  following  salary;  that  is  to  say,  at  the 
rate  of  600/.  sterling,  from  the  day  of  his  embarkation,  for 
the  first  year  of  his  service,  with  an  increase  of  50/.  for 
each  succeeding  year  of  his  service. 

"  Fourthly. — The  directors  shall  provide  a  passage  for 
the  said  J.  O.  French,  in  such  ship  as  they  may  think  fit, 
to  South  America,  and  shall  defray  the  expense  of  such 
passage,  and  of  the  journey  of  the  said  J.  O.  French 
from  thence  to  the  mines;  and  the  said  J.  O.  French 
shall  also  be  allowed,  in  addition  to  his  salary,  the  costs 
and  expenses  of  journies  made  by  him  on  account  of  the 
Company. 

*'  Fifthly. — The  directors  shall  be  at  liberty  to  dissolve 
this  agreement  at  any  time,  on  giving  to  the  said  J.  O. 
French  twelve  calendar  months*  notice   in   writing,   or 
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paying  him  twelve  months'  salary,  in  lieu  of  such  notice,         1830. 
and  on  paying,  to  him  a  reasonable  sum  towards  defraying 
Us  expenses  from  South  America  to  England;  the  ex- 
penses of  his  journey  from  the  mines  to  the  port  of  em« 
barkation  to  be  also  paid  by  the  Company. 

*'  Sixthly.— It  the  said  J.  O.  French  shaU  faithfuUy 
serve  the  said  Company  for  the  space  of  three  years  from 
hn  arrival  at  the  mines,  and  shall  not,  at  the  expiration  of 
sodi  time,  continue  to  serve  the  said  Company  under  any 
fresh  contract,  he  shall,  in  like  manner,  be  entitled  to 
a  reasonable  sum  towards  defraying  the  expenses  of  his 
return  to  England;  the  expenses  of  the  journey  from  the 
mines  to  the  port  of  embarkation  to  be  paid  by  the  Com- 
pany, and  also  aU  reasonable  expenses  for  the  return  of 
HsfamUy  to  England.** 

Then  followed  other  clauses,  by  which  it  was  stipulated, 
that,  in  the  event  of  the  plaintiff  becoming  at  any  time 
incapable  of  performing  his  duty,  from  ill  health,  or  ac- 
cident, or  from  any  other  cause,  and  if  his  term  of  service 
should  thenceforth  cease,  he  should  be  entitled  to  receive, 
on  such  termination  of  his  service,  six  months'  salary,  to 
be  calculated  at  the  rate  of  salary  payable  when  the  plain- 
tiff should  become  so  incapable:  that  the  agreement  should 
have  the  same  force  and  effect  in  South  America^  as  if  it 
had  been  made  and  concluded  in  that  country;  and,  Uut* 
ly,  the  plaintiff,  for  himself,  his  heirs,  &c«,  covenanted 
with  the  defendants,  or  the  survivor  of  them,  in  trust  for 
the  members  for  the  time  being  of  the  Company,  that  he, 
the  plaintiff,  would,  during  the  said  term,  well  and  truly 
observe,  perform,  fulfil,  and  keep  all  the  stipulations  con- 
tained in  the  agreement  on  his  part  to  be  observed,  &c., 
to  the  best  of  his  skill  and  ability,  under  the  penalty  of 
300/.  sterling;  which  should  be  deemed  and  considered  as 
liquidated  damages,  and  recoverable  accordingly. 

This  agreement  was  signed  and  sealed  by  the  plaintiff  and 
the  defendants;  and  in  pursuance  thereof,  the  plaintiff  sail- 
ed from  diis  country  on  the  29th  August^  1825,  and  arrived 
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1830.  at  the  Company's  mines  on  the  14th  April,  1826,  and  con- 
tinued to  superintend  the  works  until  the  8th  October, 
IH27,  when  he  received  the  following  letter,  signed  by 
four  honorary  directors,  who  were  authorized  to  act  for 
the  Company  at  Buenos  Ayres: — 

"  Buenos  Ayres,  Sept.  10th,  1827. 
**  Senhar  Don  Juan  O.  French. 

**  The  directors  of  the  Famatina  Company,  who  sub- 
scribe in  the  necessity  under  which  they  find  themselves 
of  reducing  the  expense  of  the  enterprise  with  which  they 
are  charged,  from  the  impossibility  of  sustaining  them,  in 
which  they  have  been  placed  by  the  non-remission  of 
funds  on  the  part  of  the  directors  in  England,  have 
agreed,  at  a  meeting  of  the  5th  instant,  to  suppress  the 
place  of  intendant,  hitherto  filled  by  you.  In  conse- 
quence, immediately  upon  the  receipt  of  this  resolution, 
you  will  remain  separated  from  the  service  of  the  Com- 
pany, and  will  proceed  to  deliver  over  to  Senhor  Don 
Pantaleon  Garcia,  all  the  utensils,  accounts,  and  other 
appurtenances  in  your  charge;  to  which  effect,  the  di- 
rectors transmit  a  complete  order  of  this  date,  to  the 
above  mentioned  Senhor  Garcia.'' 

To  this  letter  the  plaintiff  returned  the  following  an- 
swer:— 

'*  To  the  Directors  of  the  Famatina  Mining  Company,  at 

Buenos  Ayres. 

**  La  Rioja,  October  11, 1827. 
**  Gentlemen, — I  have  received  your  communication,  in 
which  you  announce,  that  you  have  suppressed  the  place 
of  intendant,  and  that  I  am  to  remain  separated  from  the 
service  of  the  Company  immediately  that  1  receive  the 
above-mentioned  communication.  I  protest  against  the 
legality  of  this  proceeding,  which  could  not  be  legally  ve- 
rified, even  were  it  sanctioned,  by  the  English  directors 
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in  the  terms  which  you  have  thought  fit  to  employ  for  1830. 
effecting  such  disroissal,  seeing  that  the  directors  by 
contract,  solemnized  and  admitted,  (and  even  by  your  own 
admission^  in  a  similar  case,  in  your  last  official  letter, 
which  I  have  in  my  possession,  treating  of  the  discharge 
of  certain  of  the  English  miners),  were  obliged  to  pay 
over  a  year's  salary,  in  hard  dollars,  reckoning  from  the 
day  of  dismissal,  and  provide  me  with  the  sum  necessary 
for  the  reasonable  expenses  of  the  voyage  of  my  family  to 
Englamdf  or  otherwise  give  me  a  year's  notice  of  dismissal) 
paying  the  cost  of  such  voyage.  I  am  certain  that  my  re* 
latioDs  with  the  London  directors  are  such,  as  not  to  war- 
rant the  arbitrary,  sudden  dismissal  you  have  resolved 
on;  but  in  any  case,  I  shall  not  fail  to  do  the  utmost  in  my 
power,  in  order  to  avoid  injustice,  and  to  realise  the  ne- 
cessary funds,  and  apply  them  for  carrying  to  Buenos 
Ayres  those  of  the  Company's  servants,  whom  you,  by 
your  present  proceedings,  have  leflt  in  my  hands,  desti- 
tute of  help  and  means,  even  for  this  purpose.  The  fore- 
going is  the  reply  of  the  undersigned,  to  your  communi- 
cation of  the  10th  ultimo. 

J.  O.  French:* 

Shortly  after  the  plaintiflTs  return  to  this  country,  he 
delivered  in  an  account  to  the  defendants,  as  directors, 
charging  the  Company  with  the  sum  of  1815^,  as  a  ba- 
lance due  from  them  to  him ;  and  the  account  contained 
the  following,  among  other  items,  viz.  IQOL  for  a  year's 
salary  from  the  date  of  his  (the  plaintiff's)  dismissal,  he 
having  been  dismissed  without  having  received  twelve 
months'  previous  notice;  470A  for  salary  from  the  28th 
August^  1828,  to  the  14th  April,  1829,  the  expiration  of 
the  third  year  from  the  day  of  his  arrival  at  the  mines,  at 
die  rate  of  150L  per  annum;  and  320/.  for  the  expenses  of 
the  plaintiff's  journey  from  the  mines  to  Buenos  Ayres^ 
and  of  the  passage  of  himself,  his  wifis^  and  family,  from 
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IBdO.  thence  to  England.  The  defendants  having  refused  to 
pay  either  of  those  sums,  the  present  action  was  com- 
menced ;  but  there  was  no  allegation  of  the  plaintiff  having 
sustained  special  damage  in  either  of  the  counts  of  the  de- 
claration, he  merely  having  averred,  that  he  had  suffered 
great  inconvenience  by  non-payment  of  the  above  sums. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  Guildhall, 
at  the  sittings  after  the  last  Term,  it  was  insisted,  that  the 
plaintiff  was  entitled  to  recover  the  amount  of  the  above 
sums,  for  the  breach  of  the  agreement  by  the  defendants, 
as  he  had  been  dismissed  at  a  moment's  notice,  and  with- 
out any  imputation  of  misconduct  on  his  part.  The  learn- 
ed Judge,  however,  thought,  that,  under  the  circum- 
stances, the  plaintiff  was  not  entitled  to  claim  the  two  lat- 
ter sums  of  470/.  and  S20L  ;  but  he  requested  the  Jury  to 
say  whether  they  considered  320/.  a  reasonable  sum  for  the 
expenses  incurred  in  the  journey  and  passage  from  the 
mines  to  this  country.  They  found,  that  it  was^  and  gave  a 
verdict  for  the  plaintiff,  for  1025/.,  leave  being  reserved 
to  him  to  move  to  increase  the  damages  to  1815/.,  being 
the  full  amount  of  his  claim,  in  case  the  Court  should  be 
of  opinion  that  he  was  entitled  to  recover  the  two  latter 
sums. 

* 

Mr.  Serjeant  Wilde  now  moved  accordingly.  With  re- 
spect to  the  expenses  incurred  by  the  plaintiff  on  his  re- 
turn to  this  country,  it  is  quite  clear,  that,  if  he  had  been 
allowed  to  continue  his  services  for  the  three  years,  ac- 
cording to  the  terms  of  the  agreement,  he  would  be  enti- 
tled to  receive  all  reasonable  expenses  for  t/ie  journey  of 
himself  and  his  family;  and  as  the  contract  was  never 
legally  determined,  because,  instead  of  having  twelve 
months*  notice  of  the  dissolution  of  the  contract,  the  plain- 
tiff was  dismissed  at  a  moment*s  notice;  the  agreement 
must  be  taken  to  continue  and  be  in  force  to  the  end  of 
the  three  years,  on  the  terms  therein  specified.     The 
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clisdiai^  or  dismissal  of  the  plaintiff  by  die  directors  at  1830. 

Buenos  Ayret^  could  not  operate  as  a  determination  of  the 
contract,  any  more  than  a  notice  to  a  tenant  to  quit 
premises  immediately,  where  he  was  by  law  entitled 
to  six  months'  previous  notice.  The  plaintiff  is  there- 
fore entitled  to  recover  his  salary  to  the  end  of  the 
third  year,  at  the  rate  specified  in  the  agreement.  By  the 
fifth  clause,  the  directors  were  bound  by  a  condition  pre- 
cedent to  the  plaintiff's  dismissal,  either  to  give  him  twelve 
months'  notice,  or  to  pay  him  a  year's  salary  in  lieu  of  such 
notice;  and  they  could  not  determine  the  contract  without 
it  But,  as  they  did  neither,  they  are  liable  to  the  full  ex- 
tent of  the  agreement,  which  entitles  the  plaintiff  to  reco- 
ver the  whole  of  hb  demand. 

Mr.  Serjeant  Toddy ^  on  the  part  of  the  defendants,  ap- 
plied for  a  rule  imm,  that  the  verdict  found  for  the  plain- 
tiff might  be  set  aside,  and  a  new  trial  granted;  or,  that 
the  damages  might  be  reduced  to  40U.  18«.  4cJl,  on  the 
ground,  that  the  Jury  had  not  given  the  defendants  credit 
for  2500  dollars,  which  the  plaintiff  by  letter  had  acknow- 
ledged he  had  received  in  South  America^  on  account  of 
his  salary  as  superintendant  of  the  mines. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion,  that,  in 
this  case,  the  Jury  have  done  justice,  and  that  their  verdict 
ought  not  to  be  disturbed.  The  motion  to  increase  the  da- 
mages is  founded  on  the  construction  of  the  agreement; 
and  it  has  been  insisted  for  the  plaintiff,  that,  as  the  con- 
tract between  him  and  the  defendants  was  not  determined 
in  the  mode  pointed  out  by  the  express  terms  of  the  agree- 
ment, it  must  be  considered  as  subsisting  for  the  whole  pe- 
riod of  three  years  firom  the  time  of  the  plaintiff's  arrival 
at  the  mines,  that  being  the  time  originally  contemplated 
between  the  parties.  But  in  this  action,  like  others  of  the 
same  nature,  the  plaintiff  lias  sought  to  recover  damages 
for  a  breach  of  contract;  and  he  has  no  cause  to  com- 

VOL.   IV.  c 
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Brooke. 
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1830.  plain,  if  the  Jury  have  given  him  damages  equivalent  to 
French  ^^®  injury  he  has  actually  sustained.  The  words  of  the 
fifth  clause  are,  that  *'  the  directors  shall  be  at  liberty  to  dis- 
solve the  agreement  at  any  time,  on  giving  to  the  plaintiff 
twelve  calendar  months'  notice  in  writing,  or  paying  to 
him  twelve  months'  salary  in  lieu  of  such  notice,  and  on 
paying  to  him  a  reasonable  sum  towards  defraying  his  ex- 
penses from  South  America  to  England.''  It  appears  to 
me,  that,  by  the  verdict,  the  plaintiff  has  recovered  all  he 
can  be  entitled  to  receive  from  the  defendants;  because,  if 
the  directors  had  paid  him  a  year  s  salary  at  the  time  of 
his  dismissal,  and  a  reasonable  sum  towards  defraying  his 
expenses  from  South  America  to  England,  he  could  have 
no  further  claim  on  the  Company.  No  special  damage 
was  alleged  in  the  declaration,  nor  did  the  plaintiff  at- 
tempt to  prove  any ;  and  although  he  had  not  the  twelve 
months'  notice  of  dismissal,  yet,  if  the  directors  at  Buenos 
Ayres  had  inclosed  750/.  in  their  letter,  and  also  a  suffi- 
cient  sum  to  defray  the  plaintiff's  expenses  for  returning 
to  this  country,  it  would  have  been  sufficient,  and  he  would 
have  had  no  cause  to  complain.  It  was  at  the  option  of 
the  directors  to  dissolve  the  agreement  at  any  time,  on  pay« 
ment  of  these  sums ;  and  the  Jury  have,  in  effect,  given  da« 
mages  sufficient  to  cover  both  these  sums.  But  it  has 
been  said,  that  the  contract  was  not  legally  determined, 
as  the  clause  providing  for  the  payment  of  the  expenses 
attending  the  return  of  the  plaintiff's  family  to  this  coun- 
try is  still  in  operation.  But  that  clause  applies  only  to 
the  case  of  three  years'  service,  actually  and  fully  per- 
formed. If,  indeed,  the  plaintiff  had  alleged  and  proved 
that  a  specific  or  proximate  damage  had  accrued  to  him, 
either  from  the  non-payment  of  the  year's  salary  by  the 
directors  at  the  time  of  his  dismissal,  or  that  he  had 
thereby  been  unable  to  procure  a  passage  home,  or  that 
he  had  been  delayed  in  South  America,  the  Jury  might 
have  taken  these  circumstances  into  their  consideration. 
But  the  plaintiff  merely  alleged  in  his  declaration,  that  he 
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had  receired  an  injury  from  the  non-payment  of  those  sums  ^8^* 
which  he  claimed  to  recover  for  the  breach  of  the  agreement. 
This,  therefore,  seems  to  me  to  fall  within  the  ordinary  case 
of  an  action  for  a  breach  of  an  agreement,  in  which  the 
Jury  haye  giren  damages  commensurate  with  such  breach. 
Widi  respect  to  the  application  by  the  defendants  to  re- 
duce the  damages,  on  the  ground  that  the  plaintiff  had, 
by  letter,  acknowledged  that  he  had  received  ^500  dollars 
in  South  America^  on  account  of  his  salary,  yet  it  appears, 
that  there  was  an  account  current  between  him  and  the 
defendants  during  the  whole  of  his  stay  there.  The  de- 
fendants did  not  object  to  the  plaintiff's  final  account, 
when  tendered  to  them,  and  they  did  not  produce  it  at 
the  trial.  The  plaintiff  might  have  debited  himself  with 
the  sum  which  it  was  alleged  he  had  admitted  he  had  re- 
ceived on  account  of  his  salary;  and  I  am  therefore  of 
opinion,  that  the  verdict  ought  not  to  be  disturbed. 

Mr.  Justice  GASELEE(a). — When  this  case  came  before 
me  at  Nisi  Prius,  I  thought,  from  the  complicated  state  of 
accounts  between  the  parties,  that  the  Jury  could  not  pos- 
sibly come  to  a  right  determination,  or  form  a  correct  opinion 
as  to  the  true  nature  of  the  accounts.  I  therefore  was 
most  anxious  to  refer  them  to  a  gentleman  at  the  bar ;  and 
it  would  have  been  far  more  satisfactory  to  me,  if  that 
coarse  had  been  adopted.  I  however  thought  that  two 
points  ought  to  be  considered  by  the  Court:  first,  whether 
the  plaintiff  was  entitled  to  the  expenses  of  bringing  home 
his  wife  and  family,  and,  secondly,  whether  he  could  re- 
cover his  salary  from  August^  1 828,  to  Aprils  1 829,  when 
die  three  years*  service  would  have  been  completed.  I 
certainly  thought  he  could  not,  and  still  entertain  the 
same  opinion.  No  complaint  has  been  made  as  to  the 
manner   in  which  the  case  was  left  to  the  Jury,  nor 

(a)  Mr.  Justice  Park  was  absent. 

C  2 


go 


1930. 
French 

V. 

Brooke. 
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did  the  defendants  find  any  fault  with  the  account  deliver- 
ed by  the  plaintiff,  or  object  to  the  amount  he  sought  to  re- 
cover; and  although  it  is  now  said,  that  the  plaintiff  by  let- 
ter acknowledged,  that  he  had  received  a  certain  sum  on 
account  of  his  salary,  the  defendants  should  have  shewn  it 
at  the  trial;  and  as  they  did  not,  I  think,  that,  under  all 
the  circumstances,  there  is  no  ground  for  increasing  or 
reducing  the  damages.  It  was  the  duty  of  the  defend- 
ants to  have  produced  all  the  accounts  between  them  and 
the  plaintiff;  and  there  is  no  ground  for  saying,  that  jus- 
tice has  not  been  done  between  the  parties. 


Both  rules  refused. 


Jan,  '2Bth. 


A  notice  to  a 
weekly  tenant, 
whose  tenancy 
commenced  on 
a  Wedntiday, 
to  quit  on  Fri- 
day, provided 
hit  tenancy 
commenced  on 
a  Friday,  or, 
otherwise,  at  the 
end  of  his  ten- 
ancy, next  after 
one  week  from 
the  date  of  the 
notice : — Held 
sufficient 


I 

Doe  on  the  Demise  of  Campbell  r.  Scott. 

1  HIS  was  an  action  of  ejectment,  and  brought  to  recover 
the  possession  of  two  tenements,  which  had  been  demised 
by  the  Dean  and  Chapter  of  Westminster  to  one  Hill^  for 
the  term  of  forty  years,  which  expired  at  Midsummer- 
day,  18^,  when  another  lease  was  granted  to  the  les- 
sor of  the  plaintiff.  The  defendant  Scott  held  under 
HiUf  as  a  weekly  tenant,  and  agreed  to  continue  ten- 
ant to  the  plaintiff  on  the  same  terms.  Midsummer-day 
fell  on  a  Wednesday ^  when  the  defendant's  tenancy  com- 
menced. At  Michaelmas  last,  the  plaintiff  served  the  de- 
fendant with  the  following  notice  to  quit: — 

^^  I  hereby  give  you  notice  to  quit  and  deliver  up,  on 
Friday i  the  2d  of  October  next,  possession  of  the  tene- 
ments you  now  hold  of  me,  provided  your  tenancy  com- 
menced on  a  Friday f  or,  otherwise,  at  the  end  of  your 
tenancy  next  after  one  week  from  the  date  hereof." 

The  action  was  commenced  in  the  last  term;  and  at  the 
trial,  before  Lord  Chief  Justice  Tindaly  at  Westminster, 
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Ul 


at  the  adjourned  Sittings  after  the  Term,  the  Jury  found 
a  verdict  for  the  plaintiff. 

Mr.  Serjeant  hawet  now  applied  for  a  rule  umi,  that  the 
Terdict  might  be  set  aside,  and  a  nonsuit  entered,  on  the 
ground  of  the  insufficiency  of  the  notice  to  quit.  He  sub- 
mitted, that  some  precise  time  for  quitting  should  have 
been  specified,  or  that,  at  all  events,  the  defendant  should 
have  been  required  to  quit  at  the  end  of  the  current  week 
firom  the  date  of  the  notice ;  and  that  the  words,  '  at  the 
end  of  your  tenancy,'  conveyed  no  precise  or  definite  mean-* 
ing.  He  referred  to  the  case  of  Doe  d.  Philips  v.  But^ 
ler{a)f  where,  in  the  case  of  a  yearly  tenancy,  a  notice  to 
quit  *  at  the  expiration  of  the  current  year  of  the  tenancy, 
which  should  expire  next  after  the  end  of  one  half  year 
from  the  date  hereof,*  was  held  to  be  sufficient. 


1830. 


The  Court,  however,  being  of  opinion  that  the  notice 

was  sufficient,  the  learned  Serjeant  took  nothing  by  his 

motion. 

(a)  2  Esp.  Rep.  589. 


Shaw  r.  The  Marquis  of  Worcester. 

JL  he  plaintiff*  signed  judgment  in  this  cause,  and  sued, 
out  a  writ  of  non  omittas  fieri  facias  thereon,  for  the  ar- 
rears of  an  annuity  secured  by  a  warrant  of  attorney; 
which,  after  reciting  the  grant  of  an  annuity  of  ^1/.  12^., 
by  the  defendant  to  the  plaintiff*,  the  covenant  by  the  de- 
fendant for  the  due  payment  of  the  annuity,  and  that 
judgment  should  be  entered  up,  under  the  warrant  of  at- 
torney, as  a  security  for  such  payment;~the  defendant  au- 
thorized and  empowered  the  plaintiff's  attornies,  or  any 
other  attorney  of  this  Court,  to  appear  in  the  said  Court, 
for  him,  the  defendant,  in  or  as  of  Trinity  Terra,  1828,  or 
any  other  subsequent  Term,  and  then  and  there  to  re- 
ceive a  declaration  for  him  in  an  action  oidebt  upon  a 


Wednesday^ 
Feb.  Zrd. 

The  tUtute  8 
a  9  Wwu  8,  c. 
lly  does  not 
apply  to  a  war- 
rant of  attorney 
given  at  a  tecu- 
rity  for  the  pay- 
ment of  an  an* 
noity;  and 
therefore,  the 
grantee  may 
•ign  Judgment 
and  sue  out  ex- 
ecution for  the 
arreara  of  the 
annuity,  with- 
out previouidy 
assigning 
breaches  under 
the  8th  section 
of  that  sutute. 
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1830.         mutuaius  against  him,  for  the  sum  of  3,400/. ,  at  the  suit 

"  Shaw  "       ^^  ^^®   plaintiff,   his   executors,   or  administrators;   and 

V'  thereupon  to  confess  the  said  action,  or  else  to  suffer  a 

The  Mtrquis  of   ,     .  i  .»    *.   .  i  .  •         x"i_ 

Worcester,  judgment,  by  ml  dtctt  or  otherwise,  to  pass  agamst  the 
defendant  in  the  said  action,  and  to  be  forthwith  entered 
up  against  him  of  record  in  the  same  Court,  for  the  said 
sum  of  3,400/.,  together  with  costs  of  suit.  And  the  de- 
fendant did  thereby  further  authorize  and  empower  the 
said  attomies,  after  the  said  judgment  should  have  been 
so  entered  up  as  aforesaid,  in  the  name  of  him,  the  de- 
fendant, and,  as  his  act  and  deed,  to  execute  one  or  more 
effectual  release  or  releases  in  the  law,  to  the  plaintiff,  his 
heirs,  executors,  &c.,  of  all  errors,  writs  of  error,  and  of 
all  benefit  and  advantage  thereof,  and  of  all  defects  and 
miperfections  whatsoever,  to  be  committed,  occasioned, 
or  suffered,  in,  about,  or  concerning  the  said  judgment,  or 
in,  about,  or  concerning  any  writ,  warrant,  process,  decla- 
ration, plea,  entry,  or  other  proceeding  whatsoever,  in 
anywise  concerning  the  said  judgment;  and  for  whatso- 
ever the  said  attorn ies  should  do,  or  cause  to  be  done,  in 
the  premises,  that  should  be  to  them  a  sufficient  warrant 
and  authority.  And  the  defendant  did  thereby  agree, 
that  when  and  as  often  as  any  default  should  be  made  in 
payment  of  the  said  annuity,  or  yearly  sum  of  251/.  12^., 
and  the  whole  or  any  part  of  any  quarterly  payment  of  the 
same  should  be  in  arrear  and  unpaid,  by  the  space  of 
twenty-one  days,  it  should  and  might  be  lawful  to  and  for 
the  plaintiff,  his  executors,  &c.,  to  sue  out  execution  or 
executions  upon  the  said  judgment  against  the  defendant, 
his  heirs,  executors,  &c.,  for  so  much  and  such  part  of  the 
said  annuity,  or  yearly  sum  of  251/.  12^.,  as  should  be 
then  due,  together  with  costs,  Sheriff's  poundage,  &c.; 
and  that  without  making  or  entering  any  previous  sugges- 
tiony  or  suing  out  or  executing  any  writ  of  scire  facias 
or  inquiry^  under  the  statute  8^9  fFm.  3,  or  any  other 
suggestion^  writ  of  scire  facias,  or  inquiry  whatsoever; 
and  that  no  writ  of  error  should  be  brought,  or  bill  in 
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equity  filed,  or  any  advantage  taken,  or  attempted  to  be  1830. 
taken,  by  the  defendant^  his  heirs,  &c.,  for  or  on  account  ^^^^ 
of  the  premises,  or  any  other  matter,  cause,  or  thing  what-  v. 

soever.  Couching  or  concerning  the  issuing  or  executing  of    Woeccstbr. 
any  such  execution  as  aforesaid,  or  any  other  proceedings 
which  might  be  had  or  taken  on  the  said  judgment,  or  to 
enforce  the  execution  thereof,  according  to  the  true  in- 
tent and  meaning  of  the  warrant  of  attorney. 

Mr.  Serjeant  fFUde,  in  the  hist  term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  writ  of  non 
amttas  fi.  /a.  which  had  been  sued  out  and  executed  in 
this  cause,  should  not  be  set  aside  for  irregularity;  on  the 
ground,  that  the  plaintiff  ought  to  have  suggested  breaches 
of  the  covenant  for  payment  of  the  annuity,  on  the  roll, 
pursuant  to  the  statute  8  &  9  fVm.  3,  c.  11,  s.  8  (a). 

Mr.  Serjeant  Merewether,  and  Mr.  Serjeant  E.  Lawes, 
on  a  former  day  in  this  Term,  shewed  cause. — A  warrant 
of  attorney  to  secure  the  payment  of  an  annuity,  and  au- 
thorizing judgment  to  be  entered  up  by  nil  dicii  in  an  ac- 
^n  of  debt  upon  a  mutuaius,  does  not  fall  within  the 
terms  or  meaning  of  the  statute,  the  object  of  which  was 
to  protect  defendants  against  the  payment  of  more  money 
than  is  justly  due  to  the  parties  suing,  and  to  take  away 
the  necessity  of  proceedings  in  equity,  to  obtain  relief 
against  an  unconscientious  demand  of  the  whole  penalty, 
in  cases  where  small  damages  only  have  accrued :  and  al- 
though, when  covenants  and  agreements  are  contained  in  the 
conditions  of  bonds  or  other  instruments  of  a  like  nature, 
they  are  within  the  statute;  yet,  where  judgment  is  enter- 
ed up  on  a  warrant  of  attorney,  it  is  not  so,  for,  in  Ausier- 
buryy.  Morgan  (6),  it  was  expressly  decided,  that  no  sug- 
gestion was  necessary,  although  the  defendant  gave  the 

(a)  See  this  section,  post,  page  26.  {0)  2  Taunt.  195. 
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1830.         plaintiff  a  bond  in  a  penal  sum  conditioned  for  the  pay- 
g^^^         ment  of  an  annuity ,  and  also  a  warrant  of  attorney  as  a 
V.  collateral  security.     So,  in  Cox  v.  Rodbard  (a),  it  was  > 

The  Marquis  of  ,     ij     ^i.    j.  ^        •  ^  n 

Worcester,  ^eidy  that  a  suggestion  IS  not  necessary  upon  a  warrant  of 
attorney  to  confess  a  judgment  in  a  penal  sum,  and 
conditioned  for  the  payment  of  a  less  sum  by  instal- 
ments. The  case  of  Howell  v.  Stration  {b)  is  express- 
ly in  point,  where  a  party  gave  a  warrant  of  attorney 
by  way  of  collateral  security  for  the  payment  of  an 
annuity,  and  it  was  agreed,  that,  in  default  of  any  one 
payment  of  the  annuity,  judgment  should  be  entered  up, 
and  execution  issue  for  the  whole  sum  specifically,  being 
the  price  of  the  annuity ;  on  its  being  suggested  by  counsel 
to  the  Court  that  it  was  not  a  judgment  within  the  statute, 
but  upon  a  mutuaiusy  they  were  of  opinion  that  it  was  unne- 
cessary to  assign  breaches.  In  Morris  ▼•  Jones  (e),  where 
a  warrant  of  attorney  contained  a  stipulation  that  execution 
might  issue  upon  the  judgment,  after  a  year  and  a  day,  with- 
out reviver  by  scirefadc^,  it  was  held  that  the  parties  might 
lawfully  make  such  a  bargain,  and  that  the  execution  was 
good.  And  here,  the  parties  have  expressly  stipulated  that 
when  default  should  be  made  in  payment  of  the  annuity, 
the  plaintiff  might  sue  out  execution  upon  the  judgment 
against  the  defendant  for  such  arrears,  without  making  or 
entering  any  previous  suggestion  under  the  statute  8  &  9 
Wm.  ^,  or  any  other  suggestion  whatsoever;  and  by  which 
the  defendant  must  be  bound. 

Mr.  Serjeant  Wildey  in  support  of  his  rule. — The  plain- 
tiff was  bound  to  assign  breaches  before  he  sued  out  exe- 
cution against  the  defendant.  The  statute  of  WilKatn  is  a 
remedial  statute,  and  has  always  received  a  very  liberal 
construction,  and  its  main  object  was  to  protect  parties 
against  the  effect  of  their  own  improvident  agreements. 


(a)  3  Taunt.  74.  (b)  2  Smith's  Rep.  65. 

(c)  2  Barn.  &  Cress.  242. 
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and  to  apply  to  every  species  of  contract  secured  by  a  pe«         1830 
nalty.     In  Hurst  v.  Jenmngs  (a),  where  a  bond  upon  the       ^^''^ 
&ce  of  it  appeared  to  be  conditioned  for  the  payment  of  a  v. 

sum  certain;  bat,  by  an  indenture  of  the  same  date,  de-  woecbstbk. 
daring  the  purposes  for  which  the  bond  was  executed,  it 
was  agreed  that  it  should  be  hiwful  for  the  obligees  to 
commence  an  action  upon  the  bond,  and  to  proceed  to 
judgment  whenever  they  should  think  fit,  and,  upon  judg- 
ment being  obtained,  to  issue  execution;  and  that  the  judg- 
meat  should  be  a  security  for  the  payment  to  the  obligees, 
on  demand,  of  all  sums  of  money  which  then  were  or  might 
thereafter  become  due  to  them;  and  judgment  having 
been  entered  up  by  virtue  of  this  deed,  the  obligees  issu- 
ed execution  without  assigning  breaches  or  executing  a 
writ  of  inquiry,  the  Court  held  that  it  was  a  bond  sub- 
stantially conditioned  for  the  performance  of  an  agreement, 
within  the  statute  8  &  9  Wm.  S,  and  that  the  obUgees 
ought  to  have  assigned  breaches  thereon;  and  Lord 
Chief  Justice  Abbott  there  said  (6):  **  If  the  execution  were 
allowed  to  continue,  the  contrivance  would  have  the  effect 
of  defeating  a  very  wholesome  act  of  Parliament,  the  8  & 
9  Wm.  S,  c.  11,  s.  8,  which  requires  that  the  plaintiff  shall 
suggest  breaches  in  all  actions  upon  bonds  conditioned  for 
the  performance  of  covenants  and  agreements.  1  think 
that  this  is  a  case  within  the  statute,  and  that  the  plaintiffs 
were  not  entitled  to  issue  execution,  without  having  first  as- 
signed breaches ;"  and  Mr.  JuBtice  lAtiledale  said  (c) : "  One 
of  the  objects  of  the  statute  was,  to  take  away  the  neces- 
sity of  proceedings  in  equity,  and  to  obtain  relief  against 
an  unreasonable  demand  of  the  whole  penalty,  where  small  . 
damages  only  had  accrued.  If  such  a  case  as  the  present 
had  occurred  before  the  statute,  the  defendant  would  have 
been  compelled  to  seek  relief  in  equity." — The  statute, 
therefore,  must  be  taken  to  apply  to  all  contracts,  the  per- 


(a)  5  Bam.  &  Cress.  e50;^S.  C.         (6)  5  Barn.  &  Cret>8. 65/. 
8  Dow.  &  Ryl.  424.  *  (c)  Id.  659. 
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1830.         formance  of  which  is  secured  by  a  penalty ;  and  here,  the 

Shaw         warrant  of  attorney  being  given  in  a  larger  sum,  and  by 

V.  way  of  penalty  for  securing  the  annual  payment  of  the  an- 

The  Marquis  of        .  \         y   .     .m  i  ,         . 

Worcester,  nuity,  the  plamtiii  ought  to  have  suggested  breaches; 
which,  it  is  quite  clear,  he  would  have  been  bound  to 
do,  if  this  had  been  the  case  of  a  bond  with  a  penalty 
conditioned  for  the  payment  of  an  annuity.  In  Auster- 
bury  V.  Morgan^  the  question  was  not  discussed;  and  Cox 
V.  Rodbard  was  not  the  case  of  an  annuity,  for  the  warrant 
of  attorney  was  given  to  secure  the  payment  of  a  debt  by 
instalments,  whilst  here,  the  grant  of  the  annuity  is  recit- 
ed in  the  instrument  itself;  and  the  stipulation  that  judg- 
ment should  be  entered  up  under  the  warrant  of  attorney 
for  the  better  securing  the  payment  of  the  annuity,  shews 
that  the  judgment  is  in  the  nature  of  a  penalty,  and  the 
writ  of  execution  was  improperly  sued  out,  as  the  plain- 
tiff had  not  assigned  breaches  pursuant  to  the  statute. 

Cur.  adv.  vulL 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court  as  follows: — 

In  this  case  a  judgment  has  been  entered  up  on  a  war- 
rant of  attorney,  in  an  action  of  debt  upon  a  mutuatus 
for  3,4002.,  and  it  appears  on  the  face  of  the  warrant  of 
attorney,  that,  on  the  treaty  for  the  purchase  of  an  annui- 
ty, it  was  agreed  that  such  warrant  of  attorney  should  be 
given,  and  that  judgment  should  be  forthwith  entered  up 
under  it,  for  the  better  securing  the  payment  of  the  an- 
.  nuity : — and  this  is  an  application  by  the  defendant,  to  the 
Court,  to  set  aside  the  writ  of  execution  which  has  been 
issued  for  the  amount  of  the  arrears  of  the  annuity,  on 
the  ground  that  the  plaintiff  ought  to  have  suggested 
breaches  of  the  covenant  for  the  payment  of  the  said  an- 
nuity, (which  covenant  appears  in  the  recital  contained  in 
tlie  warrant  of  attorney),  under  the  statute  8  &  9  Wm. 
3,  c.  11,  s.  8.     That  statute  enacts,  ''  That,  in  all  actions 
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upon  any  bond  or  bonds,  or  on  any  penal  sum  for  non-  1830. 
performance  of  any  covenants  or  agreements  in  any  ^^^^ 
deed,  or  writing  containedi  if  judgment  shall 


g.  The  M arqnit  of 

be  given  for  the  plaintiff  on  a  demurrer,  or  by  confession,    Woeckstbb. 
or  ml  dieii,  the  plaintiff  upon  the  roll  may  suggest  as 
many  breaches  as  he  shall  think  fit"  And  the  question  is, 
whether  a  judgment,  signed  under  this  warrant  of  attorney^ 
&Us  within  the  letter  of  the  act,  or  the  mischief  intend- 
ed to  be  prevented  thereby?    As  the  law  stood  at  the 
time  this  act  was  passed,  if  there  was  a  judgment  in  a 
Court  of  law  for  a  penal  sum,  either  upon  a  demurrer, 
or  upon  a  cogtumt  actionem^  or  by  default,  the  defendant 
was  exposed  to  the  danger  of  an  execution  for  the  whole 
pmalty,  and  bad  no  mode  of  preventing  such  an  incon« 
venience  but  by  filing  a  bill  in  equity;   and  the  statute 
was  penned  to  prevent  such  a  mischief,  by  compelling  the 
plaintiff  to  shew,  upon  the  record  in  the  Court  of  common 
law,  the  amount  of  the  debt  or  damages  really  due,  and  of 
enabling  the  defendant  to  dispute  such  amount  before  a 
Jury ;  thus  making  an  appeal  to  a  Court  of  equity  alto- 
gether unnecessary.     But,  a  warrant  of  attorney  to  enter 
up  a  judgment  as  a  security  for  a  debt  on  demand  was 
known  in  practice  to  the  Courts  of  common  law  long  be- 
fore die  passing  of  the  statute  of  William.     It  was  a  pro- 
ceeding subject  to  their  cognizance  and  interference  from 
the  earliest  times,  and  has  been  regulated  by  various  rules 
of  Court,  as  the  protection  of  the  defendant,  or  the  pur- 
poses of  justice  seem  to  demand.     Such  an  instrument, 
therefore,  does  not  appear  to  be  within  the  mischief  of 
the  act;  for  the  Courts  of  common  law,  might,  at  any  time, 
of  their  own  proper  jurisdiction,  receive  an  application, 
and  afford  redress,  if  this  instrument  were  made  the  means 
of  oppression  or  injustice;  and  in  the  present  case,  if  the 
defendant  had  by  affidavit  disclosed  any  excess  in  the 
amount  for  which  the  fieri  facias  had  issued,  beyond  the 
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1830.        arrears  of  the  annuity,  the  Court  would  either  have  set  it 
Shaw         aside,  or,  in  case  of  any  mistake,  have  referred  it  to  their  of- 
V-  ficer,  or,  if  necessary,  to  a  Jury,  to  ascertain  for  what  sum  the 

Worcester,  execution  ought  to  stand.  The  case  of  a  judgment  under 
a  warrant  of  attorney  does  not  appear,  therefore,  to  have 
called  for  the  interference  of  the  Legislature;  nor  does  this 
mode  of  securing  a  debt  appear  to  be  comprised  within 
the  words  used  in  the  act,  which  speaks  of  judgments  by 
demurrer,  confession,  or  nil  dicii,  and  seems  rather  to 
apply  to  such  judgments  where  an  action  has  been  really 
brought  by  a  plaintiff  on  a  bond,  or  for  a  penalty,  than  to 
this  mode  of  securing  an  ascertained  debt  or  damage, 
which  was  then  in  use  and  practice  in  the  Courts. 
Whilst,  therefore,  we  agree  to  the  authority  of  the  case 
of  Hurst  y.  Jennings,  we  think  that  case  is  not  in- 
consistent with  the  class  of  cases  in  which  it  is  held,  that 
breaches  need  not  be  assigned  where  the  judgment  has 
been  entered  up  on  a  warrant  of  attorney,  given  as  a  secu- 
rity ;  and  we  therefore  think  this  rule  should  be— 

Discharged. 
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iddo. 

Doe  on  the  Demise  of  Lord  Teynham  v.  Tyler.  ^Fet^^' 

1  HIS  was  an  action  of  ejectment,  and  brought  to  re-  if  tpewon,wbo 
cover  the  possession  of  certain  estates  in  the  county  of  witnew,  may 
Kent,  which  had  been  appended  to  the  Barony  of  Teyn-  ^^.te'S^t 
ham,  in  the  reign  of  King  James  the  First.  ^  *nj«nr  by  th« 

.  determiiiatSon 

At  the   trial,  before  Lord  Chief  Justice    Tindal,  at  ofthecautein 
Westminster,  at  the  Sittings  after  the  last  Term,  it  ap-  ^|^^  i,*^  i^. 
peared  that  the  lands  in  question  were,  by  deeds  of  lease  ^^J***^^^ 
and  release,  bearing  date  in  1756,  settled  on  the  father  of  tiierefore,  a  re- 
the  lessor  of  the  plaintiff,  in  tail  male,  with  remainder,  tail  it  not  a com- 
anMHig  others,  to  PUUp  Roper,  uncle  of  the  lessor  of  the  ^^^^^^ 
pbzntiflr,  in  tail  male.     The  point  in  issue  was,  whether  a  tnt  in  tail,  in 
recovery  sufiPered  at  the  bar  of  this  Court  in  Michaelmas  brought  by  the 
Term,  1789,  by  Henry,  the  twelfth  Lord  Tetjnham,  the  ^^^^^"^ 
&ther  of  the  lessor  of  the  plaintiff,  was  or  was  not  a  valid  ^^^  tuffeftd 
recovery.     The  lessor  of  the  plaintiff  insisting,  that  his  tenant  in  tail 
&ther  was  not  of  sound  mind  at  the  time  it  was  suffered,  or 
that,  if  he  were  not  insane,  still,  that  he  was  so  weak  in  intel- 
kct,  or  imbecile,  as  to  be  influenced,  or  liable  to  be  prac- 
tised upon,  by  certain  persons  whose  interest  it  was  to  have 
the  recovery  suffered.     For  the  plaintiff,  the  answers  of 
PhiSp  Roper,  his  uncle,  who  had  been  examined  on  in- 
terrogatories at  Calais,  and  who  was  then  ninety  years 
old,  were  offered  in  evidence,  and  objected   to  by  the 
counsel  for  the  defendant,  on  the  ground,  that,  as   the 
uncle  was  remainder-man  in  tail,  under  the  deeds  of  1756, 
he  had  an  interest  in  the  event  of  the  suit,  viz.  a  vested 
right  as  remainder-man  in  tail,  expectant  on  the  present 
dairoant's  title  being  extinct,  and  that  it  was  the  object  of 
both  him  and  the  plaintiff  to  invaUdate  the  recovery,  which, 
if  properly  suffered,  operated  to  bar  the  entail. 

To  this  it  was  answered,  that,  although  the  uncle  might 
have  a  possibility  of  interest,  still,  that  it  was  so  remote, 
as  not  to  affect  his  competency; — as  hb  nephew,  the  present 
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1830.  claimant  had  not  only  sons  but  several  grandchildren. 
His  Lordship,  however,  thought  that  the  uncle  had  an 
interest  in  procuring  a  verdict  for  the  lessor  of  the  plain- 
tiff, and  accordingly  rejected  the  answers.  The  defendant, 
in  order  to  shew  the  state  of  mind  of  the  late  Lord  Teyn^ 
ham,  shortly  after  the  recovery  was  sufiered,  and  that  he 
was  competent  to  discharge  the  ordinary  duties  of  life, 
tendered  in  evidence  the  accounts  of  a  deceased  steward, 
in  which  he  charged  himself  with  the  receipt  of  certain 
sums,  but  at  the  bottom  of  the  paper  were  these  words, 
in  the  steward's  hand-writing — "  Paid  the  balance  to  Lord 
Teynham.'* 

The  Jury  having  looked  at  the  accounts,  found  a  ver- 
dict for  the  defendant. 

Mr.  Serjeant  Jones,  on  a  former  day  in  this  term,  ap- 
plied for  a  rule  nisi,  that  this  verdict  might  be  set  aside, 
and  a  new  trial  had,  on  two  grounds — firsi,  that  the 
answers  of  Philip  Roper  had  been  improperly  rejected; 
and  secondly,  that  the  steward's  accounts  ought  not  to 
have  been  received  in  evidence.  First,  the  question  is, 
whether  Philip  Roper,  at  the  time  his  answers  to  the 
interrogatories  were  taken,  had  or  had  not  an  interest 
in  the  result  of  this  suit?  Considering  his  advanced 
age,  and  that  his  nephew,  the  present  claimant,  had  sons 
and  grandchildren,  the  interest  of  the  uncle  was  so  remote, 
that  it  was  next  to  an  impossibility  that  the  estates  would 
ever  descend  to  him  or  any  branch  of  his  family.  The 
earlier  authorities  respecting  the  nature  of  the  inter- 
est, which  disqualified  a  witness,  or  rendered  him  in* 
competent,  went  upon  very  narrow  grounds ;  for,  as  Lord 
Mansfield  said,  in  Walton  v.  Shelley  {a),  ^'  The  old  cases, 
upon  the  competency  of  witnesses,  have  gone  upon  very 
subtle  ground.  But  of  late  years,  the  Courts  have  endea- 
voured, as  far  as  possible,  consistent  with  those  authori- 

(a)  1  Term  Rep,  300. 
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ties,  to  let  the  objection  go  to  the  credit,  rather  than  to  the         1830. 
competency  of  a  witness ;"  and  that  principle  has  been  since 
recognized,   and   continually  acted  upon.     Although,  in 
Stdth  V.  Blackham{a)y  Lord  Chief  Justice   Treby  is  re- 
ported to  have  said,  '^  An  heir  apparent  may  be  a  witness 
concerning  the  title  of  the  land,  but  a  remainder-man  can- 
not; for  he  hath  a  present  estate  in  the  land;"  yet  that 
was  not  only  a  decision  at  NiH  Prius,  but  an  extra-judicial 
opmion ;  for  the  only  question  in  the  cause  was,  as  to  the 
competency  of  the  heir  of  a  bankrupt,  who  was  called  to 
prove  a  debt  due  to  him,  in  an  action  by  the  assignee; 
and  it  was  objected,  that  the  surplus  of  the  real  estate, 
(which  was  only  to  come  in  aid  of  the  personal  estate), 
being  to   go  to  the  bankrupt  and  his  heirs,  the  heir,  by 
swearing  as  to  the  personal  estate,  had  a  benefit,  viz.  that  he 
discharged  the  real  estate  as  to  so  much.     But  the  Chief 
Justice  allowed  him  to  be  a  witness,  saying,  that  that  was  too 
remote  a  contingency ;  and  the  sentence  that  follows,  vix. 
"  Tenant  in  tail,  remainder  in  tail,  he  in  remainder  can- 
not be  a  witness  concerning  the  title  of  these  lands;  for 
he  hath  an  estate,  such  as  it  is,"  is  a  mere  note  or  re- 
mark of  the  reporter,  and  is  not  entitled  to  any  weight. 
Although  in  Pyke  v.  Crouch^b),  it  was  resolved,  that  if  se* 
feral  estates  in  remainder  be  limited  in  a  deed,  and  one 
of  the  remainder-men  obtains  a  verdict  for  himself  in  an 
actioD  brought  against  him  for  the  same  land;  that  verdict 
may  be  given  in  evidence  for  the  subsequent  remainder- 
man, in  an  action  brought  against  him  for  the  same  land, 
though  he  does  not  claim  any  estate  under  the  first  re- 
mamder-man,  yet  the  ground  was,  that  they  all  claim  un-* 
der  the  same  deed.     The  son  of  a  person  to  whom  a  par- 
ticular estate  is  devised,  may  be  admitted  to  prove  the  will, 
because,  although  he  may  be  biassed,  yet  he  has  not  a  vested 
bterest  in  the  subject  matter: — so,  the  bias  which  a  father 

(a)  1  Salk.  283.  (6)  I  Ld.  Raym*  730. 
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1830*         is  presumed  to  be  under^  in  giving  testimony  in  favour  of  his 
son^  although  it  goes  to  his  credit,  still  he  is  a  competent 
witness  for  the  son,  if  he  have  not  a  vested  interest  in  the 
matter  in  question ;  and  here  the  ultimate  remainder-man 
had  no  such  interest,  but  only  a  remote  interest,  coupled 
with  a  bare  possibiUty  •    Where  two  parties  claim  under  the 
same  deed  or  instrument,  the  question  is,  whether  the 
party  who  is  called  as  a  witness  claims  through  or  after 
the  person  named  in  the  deed.    In  the  one  case,  he  is 
a  privy  in  estate,  and  disqualified;  in  the  other,   he  is 
not,  as  his  interest  is  subsequent  to  the  paramount  title  of 
his  predecessor.     In  Bent  v.  Baker  (a).   Lord  Kenyan 
said,  '*  I  think  the  principle  is  this:  if  the  proceedings  in 
the  cause  cannot  be  used  for  him,  he  is  a  competent  wit- 
ness, although  he  may  entertain  wishes  upon  the  subject;** 
and  the  question  has  ever  since  been,  whether  the  verdict 
or  judgment  in  the  cause  can  be  used  in  a  subsequent  suit 
for  or  against  the  party  who  is  called  as  a  witness.     An 
executor  or  administrator  is  not  admissible  as  a  witness, 
as  he  claims  through  his  testator  or  intestate;  but  as  a  re- 
mainder-man does  not  claim  through^  but  after  the  tenant 
in   tail,  it  is   doubtful  whether  a  verdict  for  or  against 
the  latter  could  be  given  in  evidence  for  or  against  the 
former;  and  unless  it  were  evidence  against  him,  it  could 
not  be  used  for  him;  for,  in  Gilbert's  Law  of  Evidence^ 
it  is  said  (6),  '*  The  rule  of  giving  verdicts  in  evidence 
on  the  same  point,  is  to  be  taken  with  great  restriction; 
for  nobody  can  take  benefit  by  a  verdict,  that  had  not 
been  prejudiced  by  it  had  it  gone  contrary."    But  a  ver« 
diet  or  judgment  in  ejectment  cannot  be  given  in  evidence 
for  or  against  a  witness  in   that  suit;   for,  in  Aslin  v. 
Parkin  (c).  Lord  Mansfield^  in   treating  of  this  action, 
says,  **  This  judgment,   like  all  others,  only  concludes 

(a)  Term  Rep.  33.  (6)  1st  edit,  quarto,  26,  4th  edit.  33. 

(f)  2  Burr.  668. 
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the  parties  as  to  the  subject-matter  of  it."  In  other  ac-  isaoi 
tioDs^  a  distinct  point  is  raised  by  the  issue  on  the  face  of 
the  record;  bat^  in  ejectment,  the  record  discloses  nothing, 
and  the  verdict  is  merely  evidence  quoad  the  right  of  posses- 
sion. Although,  in  Doe  d.  Jones  v.  Wilde  (a),  it  was  held, 
diaty  in  ejectment,  a  tenant  in  possession  is  not  competent  to 
prove  that  he  was  the  actual  possessor  of  the  land,  yet  it  was 
not  on  the  ground  that  the  verdict  might  be  given  in  evi- 
dence against  him,  but,  as  Sir  James  Mansfield  said,  '^  be- 
cause he  comes  to  rebut  a  verdict  which  would  have  the 
effect  of  turning  him  out  immediately;  and  that  is  an 
immediate  interest,  and  outweighs  the  contrary  and 
remoter  effect  of  his  subjecting  himself,  by  his  testimony, 
to  an  action.**  Lastly,  it  is  quite  clear,  that  Philip  Roper 
bad  not  an  immediate  interest  in  the  result  of  the  suit; 
for,  Mr.  Serjeant  Williams,  in  a  note  to  Jeffreson  v.  Jfor- 
Um{b)f  says,  **  It  is  laid  down  as  a  general  rule,  that  a  re- 
feiMon  expectant  on  an  estate  tail  is  not  assets;  for  it  is 
m  the  power  of  the  tenant  in  tail  to  bar  it  at  his  pleasure  ;*' 
and  a  number  of  authorities  are  referred  to,  in  support  of 
that  principle.  ^^^  ^  ^ 

latd  Chief  Justice  Tindal  now  deUvered  the  judgment 
of  the  Court,  as  follows: — This  rule  has  been  moved 
fct  oa  two  grounds;  Jirsi,  on  the  exclusion  of  evidence 
which  ought  to  have  been  admitted ;  secondly,  on  the  ad- 
mission of  evidence  which  ought  to  have  been  rejected. 

The  question  as  to  the  first  ground  of  objection  is  this — 
Whether  die  evidence  of  the  remainder-man  in  tail  is  ad- 
missible on  the  part  of  a  prior  tenant  in  tail,  who  has 
brought  ejectment  to  try  the  validity  of  a  common  reco- 
^erj,  on  the  ground  of  the  incompetency  of  the  tenant  in 
tail  by  whom  it  was  suffered ;  and,  as  to  this  objection, 
we  are  of  opinion,  both  upon  principle,  and  upon  the  au- 

(m)  5  TaoDt.  183;  S,  C.  1  Marsh.  7.        (6)  2  Wms.  Saund.  8  (e),  n.  4. 
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IB30         thority  of  decided  cases,  that  such  evidence  is  not  admis- 
sible. 

The  general  rule  upon  which  the  incompetency  of  wit- 
nesses is  founded,  is  laid  down  by  Chief  Baron  Gilbert^ 
in  his  Law  of  Evidence  (a)^  in  these  terms:  ^'  The  law  looks 
upon  a  witness  as  interested,  when  there  is  a  certain  benefit 
or  disadvantage  to  the  witness  attending  the  consequence 
of  the  cause  one  way.'*  Now,  this  benefit  may  arise  to 
the  witness  in  two  csLsesi-^^rsi,  where  he  has  a  direct  and 
immediate  benefit  from  the  event  of  the  suit  itself;  and,  se- 
condly ,  where  he  may  avail  himself  of  the  benefit  of  the  ver- 
dict in  support  of  his  claim  in  a  future  action :  and,  where 
the  case  falls  within  the  first  description,  in  which  the  in- 
terest is  more  immediate  and  direct,  there  is  no  occasion 
to  have  recourse  to  the  second  principle,  where  the  interest 
is  one  degree  removed. 

Cases  daily  occur,  in  which  the  witness  is  rejected  upon 
the  first  ground.  An  executor  brings  an  action  for  a 
debt  due  to  his  testator's  estate ;  the  residuary  legatee  is 
not  an  admissible  witness,  not  because  this  verdict  would 
be  evidence  for  or  against  him  in  any  future  suit,  for  he 
can  neither  be  plaintifiTnor  defendant  in  an  action  relating 
to  this  debt,  but  because  he  receives  an  immediate  benefit 
by  a  verdict  for  the  plaintiff*.  So,  the  tenant  in  posses- 
sion, in  ejectment,  could  not  be  called  to  prove  the  title  of 
the  defendant  under  whom  he  claims  to  hold;  nor  could 
the  landlord  be  called  to  prove  the  title  of  the  tenant  who 
defended  the  possession;  nor,  in  ejectment,  after  a  primd 
facie  case  is  made  out  against  the  defendant^  could  a  wit- 
ness be  called  to  prove  himself  the  real  tenant,  and  the 
defendant  his  bailiff*;  for,  the  verdict  and  judgment  in  this 
very  action  would  have  the  effect  of  turning  him  out  of 
possession  immediately. 

In  all  these  cases,  the  witness  is  excluded,  not  because 
the  verdict  would  be  evidence  for  or  against  him  in  a  fu- 

(d)  4th  Edit,  pa^e  106. 
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tore  action,  but  on  account  of  the  immediate  benefit  or  in-       ^ 
jury  he  would  receive  by  the  deteimination  of  the  very 
cause  itself,     ifrow,  the  present  case  falls  within  this  prin* 
dpie.     If  Lord  Teynham  recovers  in  this  ejectment,  he 
will  be  in  as  of  his  former  right.     Nothing  is  better  esta- 
blished, than  that  the  lessor  of  the  plaintiff,  when  he  reco- 
vers in  ejectment,  is  in,  not  merely  of  the  term  which  he  has 
granted  to  John  DoCf  but  as  of  the  right  and  title  which 
be  has  proved  in  himself.     If  he  has  only  a  chattel  inter- 
est, he  is  in  as  of  that  term ;  if  he  has  a  freehold,  he  is  in 
as  of  that  freehold ;  if  tenant  in  tail,  he  is  in  as  such  ten- 
ant in  tail.     See  the  judgment  of  Lord  Mansfield,  in  Tay- 
lor d.  AiiynsY.  Horde  (a). 

Lord  Teynham,  therefore,  if  he  should  have  recovered 
a  verdict,  would  have  been  tenant  in  tail  in  possession, 
nnderthe  settlement  of  1756.  But,  by  the  very  same  verdict, 
Philip  Roper,  the  proposed  witness,  would  have  acquired 
1  vested  interest  in  die  remainder  in  tail,  under  the  same 
setdement.    The  seisin  of  the  tenant  in  tail  in  possession  is 
die  seisin  of  the  remainder-man ;  the  estate  in  possession 
and  the  estate  in  remainder  being,  for  this  purpose,  but 
one  estate.     It  seems,  therefore,  to  us,  that,  upon  prin- 
dpk,  die  witness  had  a  direct  and  immediate  interest  in 
procuring  a  verdict  which  should  have  the  effect  of  re- vest- 
ing his  own  remainder  in  tail: — and,  upon  authority,  be- 
ades  die  cases  which  have  been  referred  to  in  1  Salk.  283, 
and  1  Zxi.  Raym.  7S0,  there  is  an  opinion  of  Lord  Chief 
Jusdoe  Lee,  in  the  case  of  Commins  v.  The  Mayor  of  OcJc- 
Jum^ion{f>)i  "  The  person,  to  whom  the  remainder  of  an 
estate  is  after  the  determination  of  a  particular  estate  li- 
auted  by  a  will,  cannot  be  admitted  to  prove  the  will ;  be- 
cause he  has,  although  it  be  remote,  a  vested  interest  in 
die  matter  in  question." 
We  therefore  think,  that  this  rule  to  shew  cause  ought 

(a)  1  Burr.  114.  (6)  Saver,  45. 
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Doe 

d. 

Ld.  Teynham 

v.  cause. 

Ttler^ 


not  to  be  granted  on  the  first  ground  of  objection;  but, 
with  respect  to  the  second,  without  giving  any  opinion 
upon  the  result  of  the  rule,  we  grant  a'  rule  to  shew 


Rule  nisi  accordingly,  upon  the  second  objec* 
tion. 


Wednesday, 

Feb.  Zrd.      CuMMiNO  and  Others,  Assignees  of  C ayanaoh  and  Others, 

Bankrupts,  v.  Baily. 

wo  of  three       l  HIS  was  an  action  of  trover  for  the  recovery  of  certain 
ew*ordei^°the  ^o^gagc-deeds,  bills  of  exchange,  and  other  securities  for 

money,  and  brought  by  the  plaintiffs,  as  assignees  of  the 
estate  and  effects  of  Nathaniel  Cavanagh,  Henry  Broum, 
and  William  Broton^  bankrupts.  The  defendant  pleaded 
the  general  issue,  and  gave  the  plaintiffs  notice  that  he 
intended  to  dispute  the  petitioning  creditor's  debt,  and  al- 
leged acts  of  bankruptcy. 

At  the  trial,  before  Lord  Chief  Justice  Tindal^  at 
Guildhall,  at  the  Sittings  after  the  last  Term,  the  facts  as 
to  the  acts  of  bankruptcy  were  as  follow: — 

Cavanagh  and  the  Browns  were  bankers,  and  carried  on 
business  as  such,  in  co-partnership,  at  Bath  and  at  Bristol. 
Cavanagh  and  William  Broum  resided  at  Bath,  the  latter 
occupying  the  banking-house,  and  Henry  Broum  lived  at 
Bristol,  In  the  latter  end  of  18^5,  being  about  the  period 
partners,  bank-  of  what  was  termed  the  general  panic,  the  bank  being  in 
house  at  Bath,  great  difficulties,  and  ther^  being  a  considerable  run  upon 
L^d^TioTBhe  it»  WilUam  Brown  went  to  London,  on  Monday,  the  12th 

funds;  and, 
having  foiled  in 

his  efforts  to  do  so,  he  remained  there  three  days; — Held,  that  the  Jury  were  warranted  in  find- 
ing, that  he  absented  himself  with  an  intent  to  delay  his  creditors. 

A  bill  of  exchange  is  a  chattel,  and  within  the  third  section  of  the  statute  6  Geo.  4,  c  16;  and  a 
fraudulent  delivery  or  transfer  of  such  bill  by  a  trader  to  a  creditor,  constitutes  an  aa  of  bank- 
ruptcy. 


doors  and  win- 
dows of  the 
bank  to  be 
closed,  and  a 
placard  was 
posted  on  the 
door,  announc- 
ing that  they 
had  suspended 
payment:— 
Held,  that  this 
was  beginning 
to  keep  house 
within  the  third 
section  of  the 
statute  6  Geo. 
4,c.  16,  and  an 
act  of  bank- 
ruptcy, although 
neither  of  the 
partners  lived 
in  the  banking- 
house. 

One  of  three 
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December^  for  the  purpose  of  obtaining  money^  and  re-  1830. 
turned  to  Bath  on  the  following  day,  with  6,000/.  On 
Wednesday^  the  14th9  he  again  went  to  London^  toendea« 
Tour  to  procure  a  further  supply.  On  the  morning  of 
Tharsdayj  the  ISth,  Cctvanagh  sent  a  letter  to  WilUam 
Brown,  by  a  special  messenger,  stating  that  his  absence 
had  been  noticed,  and  requesting  a  further  supply  of  mo- 
ney; and  that,  if  he  or  the  messenger  did  not  return  with 
it  on  Saturday  morning,  the  bank  could  not  go  on.  The 
messenger  returned  on  Friday  with  1,000/.,  and,  at  the 
pressiDg  instance  of  Cavanagh  and  Henry  Broum,  a  fur- 
ther sum  of  1,000/L  was  sent  to  Bath  by  the  mail,  on  the 
evening  of  Saturday  the  17th,  which  arrived  in  due 
course,  on  the  Sunday  morning.  Cavanagh  and  Henry 
Brown  again  wrote  to  fVUUam  Brown,  on  the  Saturday, 
sUting,  that  they  had  no  funds  to  meet  the  demands 
npon  them,  and  that  the  bank  must  stop  payment,  unless 
they  had  a  large  supply  of  gold  immediately : — they  also 
tent  a  friend  to  London  on  the  Saturday ^  to  urge  his  re^ 
turn  to  Bath*  William  Brown,  on  his  arrival  in  town, 
on  Wednesday  evening,  the  14th,  went  to  the  London 
Cofiee  House,  Ludgate  HiU,  and  was  fully  occupied  un- 
til the  following  Saturday  evening,  in  endeavouring  to 
procure  money:  when,  having  failed  to  do  so,  he  be- 
came in  such  a  state  of  extreme  agitation  from  disap- 
pointment, that  it  was  feared  he  might  commit  sui- 
cide, and,  at  the  persuasion  of  an  acquaintance,  he 
removed  to  Stevens^s  Hotel,  Bond-street,  where  he  was 
found,  by  the  friend  who  was  sent  from  Bath  to  expe- 
dite hia  return;  and  no  money  was  raised  by  him  after 
the  Saiurday.  On  the  morning  of  Monday,  the  19th, 
Henry  Brown  went  to  Bath.  The  bank  remained  open  the 
whole  of  that  day;  but,  in  the  evening,  he  and  Cavanagh 
came  to  the  determination  of  stopping  payment,  unless 
WUIiam  Brown  arrived  on  the  following  morning;  and 
be  not  having  made  his  appearance,  the  outer  door  and 
abutters  of  the  bank  at  Bath  continued  closed  the  whole 
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IBdO.  of  Tuesday^  the  SOth,  and  a  person  was  sent  to  Bristol 
to  desire  the  clerks  not  to  open  the  house  there.  A 
placard  or  notice  was  placed  on  the  outer  door  of  the 
bank  at  BcUh,  informing  the  public,  that,  in  consequence 
of  the  general  panic,  the  firm  had  been  under  the  neces- 
sity of  suspending  their  payments,  but  that  they  consoled 
themselves  with  the  assurance,  that  the  public  would  not 
eventually  suffer  any  loss  by  them.  A  number  of  persons 
assembled  in  the  street,  and  were  extremely  clamorous  for 
admission,  and  continued  to  knock  at  the  door,  but  it  was 
not  opened,  and  the  windows  were  kept  closed  during  the 
whole  of  that  day.  On  Wednesday  morning,  the  Slst, 
William  Brotvn  arrived  at  Bathy  he  having  left  town  on 
the  preceding  evening,  although  he  had  used  no  exertion 
to  obtain  money  since  the  Saturday,  and  his  friend  in 
the  interim  had  been  pressing  him  to  return.  Finding 
the  bank  closed,  he  expressed  great  surprise,  and  caused 
a  private  side  door  to  be  opened,  and  desired  that  any 
person  who  called  might  be  admitted  to  him,  but  the 
front  door  and  windows  of  the  bank  remained  closed,  as 
on  the  preceding  day. 

It  also  appeared,  that  a  sum  of  300/.  having  been  paid 
by  Lady  Delaware  into  Sir  John  Perring^s  house  in 
London,  to  the  credit  of  the  bankrupts,  William  Brown 
inclosed  in  a  letter  to  her  a  bill  of  exchange  to  that 
amount,  drawn  by  Dr.  Daniell  upon,  and  accepted  by 
William  Smith;  and  William  Brown  advised  her  lady- 
ship that  he  had  sent  the  bill  in  order  to  allay  any  un- 
easiness she  might  feel  from  the  alarming  state  of  the 
times.  This  letter,  it  was  proved,  came  to  the  hands  of 
Lady  Delaware's  agent,  about  the  Christmas  week.  The 
commission  against  Cavanagh  and  the  Browns  was  sued 
out  on  the  ^1  St  December,  1825,  and  an  assignment  of 
their  estate  and  effects  made  to  the  plaintiffs  on  the  10th 
February,  1826. 

Under  these  circumstances,  his  Lordship  told  the  Jury, 
that,  if  they  thought  the  closing  of  the  door  and  windows 
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Mr.  Serjeant  Toddy,  in  the  last  Term,  obtained  a  rule 
iitJf  that  this  verdict  might  be  set  aside,  and  a  new  trial 
had. — ^With  respect  to  Cavanagh  and  Henry,  Browne  there 
was  HO  evidence  of  their  having  absented  themselves,  or 
b^un  to  keep  house,  with  an  intent  to  delay  their  cre- 
ditors in  the  recovery  of  their  debts.    Neither  of  them  re- 
sided at  the  banking-house,  and  their  merely  ordering 
the  door  and  windows  to  be  closed,  was  not  an  act  of  bank- 
ruptcy.   The  words  **  beginning  to  keep  his  house,"  in  the 
3rd  section  of  the  statute  6  Geo,  4,  c.  16,  can  only  ap- 
ply to  the  dwelling-house  or  place  of  abode  of  the  trader. 
But  there  must  be  some  evidence  of  an  absenting  or  be- 
ginning  to  keep  house; — for  instance,  a  denial  to  a  creditor. 
Ginmnngham  v.  Laing  (a).  In  Judine  v.  Da  Cosien  (Jb),  the 
trader  quitted  his  counting-house  without  the  animus  re- 
i^ertendi;  and,  in  Holroyd  v.  Whitehead,  Lord  Chief  Jus- 
tice Gibis  said  (c) :  *^  The  bankrupt  evidently  contem- 
plated his  trading  as  at  an  end.     He  had  no  intention  to 


(a)  2 Marsh.  236;  S.  C.  nomine  (b)  1  New  Rep  234. 

GOimgkam  v,  Laing,  6Taaiit.  692.         (c)  3  Camp.  632. 


of  the  bank  at  Bath  by  Cavanagh  and  Henry  Brown,  was  1830. 
a  b^iniuDg  to  keep  house,  or  an  absenting  themselves 
with  an  intent  to  delay  their  creditors,  they  had  there* 
by  conomitted  an  act  of  bankruptcy;  and,  as  to  William 
Brown,  his  Liordship  left  it  to  the  Jury  to  say,  whether  he 
had  remained  in  London  band  fide  for  the  sole  purpose  of 
procuring  money,  or  whether,  after  his  exertions  had  fiul* 
ed,  he  did  not  continue  there  for  the  purpose  of  avoiding 
hk  creditors;  and  also,  whether  he  had  sent  the  bill  of  ex- 
change  to  Lady  Delaware  before  or  after  the  20th  De^ 
eember,  the  commission  having  issued  on  the  Slst?  The 
Jury,  afler  some  deliberation,  found  a  verdict  for  the  plain* 
tifi,  stating,  that  they  thought  that  Cavanagh  and  the 
Brmms  had  severally  committed  acts  of  bankruptcy. 
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1830.  return" — and  the  Jury  found  that  he  had  left  his  house  with 
intent  to  delay  his  credito^rs,  and  that  a  creditor  was  there- 
by delayed.  But  here,  there  was  no  proof  that  Cavanagh 
and  Henry  Brown  meant  to  avoid  their  creditors,  nor  did 
they  absent  themselves  for  that  purpose. 

With  regard  to  fFUliam  Broum,  he  went  to  London  for 
the  express  purpose  of  raising  funds,  and  during  his  stay 
there  exerted  himself  to  the  utmost  in  so  doing.  There  was, 
consequently,  no  evidence  of  his  having  absented  himsdif 
to  avoid  or  delay  his  creditors;  and,  on  his  return  to  Baik, 
he  not  only  expressed  his  surprise  at  finding  the  bank 
shut  up,  but  desired  that  those  persons  who  wished  to  see 
him  should  be  admitted.  As  to  the  alleged  fraudulent 
transfer  of  the  bill  of  exchange  to  Lady  Delaware,  there 
was  no  evidence  when  it  came  to  her  hands;  it  was  only 
proved  that  it  was  received  by  her  agent  about  the  Christ-- 
mas  week,  which  might  have  been  after  the  commission 
was  sued  out*  Besides,  it  was  not  a  fraudulent  transfer 
or  delivery;  and  although  the  words  goods  and  chattels 
in  the  third  section  of  the  statute  may  include  choses  in  ac* 
tion;  yet,  in  Wrigley  v.  Bousjield  (a).  Lord  Chief  Jus- 
tice Best  expressly  ruled,  that  bills  of  exchange  could  not 
be  considered  as  goods  and  chattels,  and  consequently 
that  they  were  not  within  the  terms  or  meaning  of  the 
clause  in  question* 

Mr.  Serjeant  fVilde  and  Mr.  Serjeant  RusseU  now 
shewed  cause. — ^The  closing  the  outer  door  and  shutting 
up  the  windows  of  a  public  banking-house  by  the  direction 
of  two  of  the  partners,  viz.  Cavanagh  and  Henry  Brown^ 
was  an  unequivocal  act  of  bankruptcy  by  them.  Their  cre- 
ditors had  a  right  to  present  their  notes  for  payment  during 
'the  usual  hours  of  business :  and  not  only  was  the  door  clos- 
ed, but  a  notice  or  placard  was  stuck  up,  informing  the  public 

(a)  Sittiogs  at  Guildhall  after  Trimly  Term,  1828,  not  reported. 
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duit  the  firm  had  been  compeUed  to  suspend  their  payments.         1 8d0. 
In  Dudley  v.  Vamgham  (a),  Lord  Ellenbarough  ruled ,  that      coiiiiin  " 
a  trader  be^nning  to  keep  house  with  intent  to  deky  his  v. 

creditors,  was  sufficient  to  constitute  an  act  of  bankruptcy, 
though  he  were  only  denied  to  be  seen,  but  not  denied  to 
be  at  home;  and,  in  GiUingham  v.  Laing,  where  a  news- 
vender,  who  frequented  the  Royal  Exchange  for  the  pur- 
pose of  collecting  intelligence  for  a  newspaper,  appointed 
a  creditor  to  meet  him  there,  and  afterwards  told  a  friend, 
if  the  creditor  inquired  there  for  him,  to  say  he  was  not 
there,  it  was  held,  that  this  was  an  absenting  himself  with- 
in the  statute  1  Jae.  1,  c  15,  s.  2,  and  an  act  of  bankrupt- 
cy»  An  absenting,  therefore,  is  not  confined  to  an  absence 
from  the  dwelling-house,  but  may  apply  to  any  place  from 
whence  a  trader  absents  himself  with  intent  to  delay  a 
creditor. 

With  respect  to  William  Braum,  although  he  went  to 
Lomdam  for  the  purpose  of  raising  money  to  meet  the  de- 
fflanda  made  on  the  bank  at  Bath,  yet  his  remaining  there 
from  the  Saturday  to  the  Tuesday  evening  following  was 
adrcumstance  firom  which  the  Jury  might  infer  that  he  con- 
tinued there  during  that  interval  for  the  purpose  of  avoid- 
ing Ins  creditors;  and  although  he  might  have  quitted  Bath 
fat  a  laudable  purpose,  yet,  if  he  stayed  in  London  an  un- 
reasonable time,  and  from  a  dread  to  meet  his  creditors,  it 
was  clearly  an  act  of  bankruptcy.     But,  at  all  events,  his 
ending  the  bill  of  exchange  to  Lady  Delaware  was  a  frau- 
dnloit  transfer  of  a  chattel,  within  the  meaning  of  the  sta- 
tute 6  Geo.  4,  c.  16,  s.  3.     Mr.  Justice  Blackstone  says  (i), 
^  Chattels  personal  are,  properly  and  strictly  speaking, 
things  moveable,  which  may  be  annexed  to  or  attendant 
on  the  person  of  the  owner,  and  carried  about  with  him 
from  one  part  of  the  world  to  another.     Such  are  animals, 

(a)  1  Camp. 271 ;  S.C.9 East, 491,  n. 
(6)  Vol.  2, 387. 
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1830.  household  stuff,  money,  jewels,  corn,  garments,  and  ei>€ry 
thing  else  that  can  properly  be  put  in  motion^  andtransfer* 
red  from  place  to  placed  In  Bullock  v.  Dodd8{a)^  it  was 
decided,  that  an  attainder  might  be  well  pleaded  in  bar  to 
an  action  on  a  bill  of  exchange  indorsed  to  the  plaintiff 
after  his  attainder;  and  Lord  Chief  Justice  Abbott^  in  de« 
Uvering  the  judgment  of  the  Court,  said  (6),  ''  From  the 
time  o(  Blade's  case  (c)  to  the  present,  debts  by  simple 
contract  have  been  constantly  seized  into  the  King's 
hands,  upon  outlawry.  Indeed,  the  words  bona  et  catalla, 
jointly  or  separately,  in  our  ancient  statutes  and  law- 
writers,  denote  personal  property  of  every  kind,  as  distin- 
guished from  real."  In  Comyns^s  Digest  (d)  it  is  laid 
down,  that,  if  a  man  be  attainted  or  outlawed,  he  forfeits 
all  his  goods  and  chattels : — so,  a  chose  in  action,  as  a  bond, 
covenant  for  payment  of  money,  &c. ;  and,  by  the  statute 
17  Edtc,  2 f  c.  16,  the  King  shall  have  the  goods  of  all 
felons  attainted,  wheresoever  they  be  found.  So,  in 
Hawkins's  Pleas  of  the  Crown  {e),  it  is  said,  ''  All  things 
whatsoever  which  are  comprehended  under  the  notion  of 
a  personal  estate,  whether  they  be  in  action  or  posses- 
sion, which  the  party  hath,  or  is  entitled  to  in  his  own 
right,  are  liable  to  forfeiture  in  cases  of  treason  or  felony." 
In  RyaU  v.  Rolle,  ]!iOrd  Hardwicke  said  (/),  '^  A  bond 
debt  is  a  chatteL  Suppose  a  trader  assigns  over  a  bond, 
and  the  assignee  permits  him  to  keep  the  bond  in  his  pos* 
session,  why  should  not  that  be  within  the  mischief  of  the 
statute  of  James?  Every  man,  in  his  own  trade,  is  in  pos- 
session of  the  choses  in  action  that  arise  from  his  own 
goods,  and  can  put  another  in  possession,  either  by  giving 
him  the  securities,  or  by  admitting  him  a  partner  for  such 


(«)  2  Barn.  &  Aid. 258.  (c)  Cap.  49,  s.  9. 

(6)  Id.  276.  (/)  1  Atk.  171,2;  S.CA  Vcz. 

(c)  4  Rep.  93.  362, 

{d)  Tit.  "  Forfeiture,'*  B.  3. 
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a  diaie.*  And  in  the  lale  case  of  Hambhwery.  Praud(a)t  1830. 
k  was  expresBljr  decided,  that  bilU  of  exchange  might  be 
couridered  as  goods  and  chattels  in  the  order  and  disposi- 
tion of  a  bankrupt,  at  the  time  of  his  bankruptcy,  within 
die  statute  of  James,  and  consequently,  that  they  pass  to 
Us  assignees.  And  here,  as  William  Brown  believed  the 
kiD  in  question  to  be  a  valid  and  subsisting  security,  and 
fohmtarily  transferred  it  to  Lady  Delaware,  it  was  an  act 
rf  bankruptcy;  and  there  was  sufficient  evidence  for  the 
Jury  to  infer  that  the  bill  was  transmitted  to  her  before 
the  day  on  which  the  commission  was  sued  out. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Bompas,  in  sup* 
port  of  the  rule. — Although  bills  of  exchange  form  part 
(rf'a  bankrupt's  estate,  and  pass  to  his  assignees,  and,  since 
the  case  of  Marman  v.  Fisher  {b),  the  transfer  of  them  by 
I  trader  to  a  particular  creditor  must  be  deemed  a  fraudu- 
lent preference,  yet  the  words  **  goods  and  chattels**  do 
not  necessarily  include  them.     Here,  the  question  arises 
on  the  third  section  of  the  statute  6  Oeo.  4,  which  makes 
any  fraudulent  gift,  delivery,  or  transfer  of  any   of  a 
trader's  goods  or  chattels,  an  act  of  bankruptcy.     A  frau- 
dulent transfer  of  property  was  formerly  considered  a 
crime,  and  punishable  at  law.     In  Calyes  case  (c),  it  was 
resolved,  that  bona  et  caiaUa  are  confined  to  mere  per- 
sonal goods  and  chattels,  and  do  not  extend  to  every  spe- 
das  of  personal  property  of  which  a  man  may  be  possess- 
ed.   The  Legislature  might  have  intended  that  the  words 
"  goods  and  chattels,**  in  the  third  section,  should  be  taken 
in  a  limited  or  restricted  sense,  particularly,  as  a  transfer 
of  them  made  with  a  fraudulent  view,  or  preference  of  a 
particular  creditor,  subjects  the  party  transferring  to  the 
operation  of  the  bankrupt  laws.     The  late  statute  has  two 
objects  in  view — the  one,  as  against  the  person  of  the  bank- 

(fl)  2  Baro.  &  Aid.  327.  {b)  Cowp.  1 1  /.  (c)  8.  Rep.  33. 
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1830.  rupt — the  other,  as  to  the  equal  distribution  of  all  his  es-> 
tate  and  effects  among  his  creditors.  The  clauses  which 
affect  the  bankrupt  himself,  are  in  their  nature  penal,  and 
must  receive  a  strict  construction;  whilst  those  which  relate 
to  the  distribution  of  his  estate  are  of  a  remedial  nature; 
and  in  Bones  v.  Booth  (a),  the  distinction  was  taken  where 
a  statute  contains  clauses,  some  of  which  are  penal,  and 
others  remedial ;  as,  in  an  action  on  the  statute  9  Anne,  c.  1 4, 
to  recover  back  money  lost  at  play,  Mr.  Justice  Nares  said, 
that  the  statute  was  remedial  where  the  action  is  brought  by 
the  party  injured,  but  penal  where  brought  by  a  common  in- 
former. The  operation,  therefore,  of  the  third  section  of 
the  6  Geo.  4,  being  of  a  penal  nature,  the  words  goods  and 
chattels  may  be  taken  in  a  limited  sense,  and  as  applicable 
only  to  personal  articles  of  a  moveable  nature,  and  not  to 
extend  to  chases  in  actioUf  bonds,  deeds,  bills  of  exchange, 
or  other  securities  of  a  like  nature.  Besides,  two  acts  of 
bankruptcy  are  created  by  a  fraudulent  transfer  by  the  bank- 
rupt—^r«/,  by  his  procuring  his  goods,  money,  or  chattels 
to  be  attached,  sequestrated,  or  taken  in  execution — and 
secondly f  by  his  making,  or  causing  to  be  made,  any  frau- 
dulent gift,  delivery,  or  transfer  of  any  of  his  goods  or 
chattels,  from  whence  the  inference  necessarily  arises, 
that  the  fraudulent  transfer  was  meant  to  be  confined  to 
such  goods  and  chattels  as  might  be  the  subject  of  at- 
tachment or  sequestration,  or  taken  in  execution;  and 
this  is  the  more  apparent,  because,  where  the  Legis- 
lature have  intended  the  statute  to  apply  to  bills  of 
exchange,  they  have  so  expressed  it;  for,  the  73rd  sec- 
tion enacts,  **  that,  if  any  bankrupt,  being  at  the  time 
insolvent,  shall  have  conveyed,  assigned,  or  transferred  to 
any  person,  any  goods  or  chattels,  or  have  delivered  or 
made  over  any  bills,  bonds,  notes,  or  other  securities,  the 

(a)  2  Sir  VVm.  Bl.  1226. 
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commissioners  shall  be  empowered  to  sell  and  dispose  of  1830. 
the  same."  There  is^consequently^a  manifest  distinction  be- 
tween those  two  clauses,  as,  in  the  one,which  makes  the  trans- 
fer Toid,  so  as  to  vest  the  bankrupt's  goods  in  the  commis- 
sioners, bills  of  exchange  are  expressly  designated ;  but,  in 
Cbe  other,  no  mention  whatever  is  made  of  them.  In  the  case 
of  The  King  v.  Croke,  Lord  Mansfield  said  {a):  *^  A  special 
anthority,  delegated  by  act  of  Parliament  to  particular 
persons,  to  take  away  a  man's  property  and  estate  against 
his  will,  must  be  strictly  pursued;"  and  here,  by  the  3rd 
section  of  the  statute,  all  the  bankrupt's  property  is  vest- 
ed in  his  assignees,  in  case  he  commit  an  act  of  bankrupt- 
cy within  the  intent  and  meaning  of  that  clause:  and  in 
the  case  of  The  King  v.  Morris,  Mr.  Baron  Perryn 
said  (i),  **  that  the  majority  of  the  Judges  were  of  opin- 
ion, that  bank-notes  are  not  goods  and  chattels  within  the 
meaning  of  the  statutes,  3  Wm.  hMary^  c.  9,  and  5  Anne, 
cSl."  So  here,  bills  of  exchange  are  not  goods  and 
diattels  within  the  3rd  section  of  the  6  Geo.  4,  which  is 
in  its  nature  penal,  and  must,  therefore,  receive  a  strict 
construction. 

Bat,  even  supposing  the  sending  of  the  bill  in  question 
by  WiUiiMm  Brown  to  Lady  Delaware  might  be  deemed 
s  fraudulent  transfer  or  delivery,  yet  there  was  no  evi- 
dence to  shew  that  the  letter  containing  it  ever  came  to 
her  hands,  or  that  it  was  sent  to  her  before  the  date  of 
die  commission: — at  all  events,  there  was  no  evidence 
of  a  beginning  to  keep  house  by  Cavanagh  and  Henry 
Brown,  nor  was  there  any  proof  that  they  absented  them- 
selTes  from  the  bank  at  Bath,  or  caused  themselves  to  be 
denied  to  their  creditors.  Neither  of  them  resided  at  the 
bank,  and  WUUam  Brown  was  the  active  or  managing 
partner,  who  was  absent  in  London,  endeavouring 
to  raise  funds    for  the  purpose  of  satisfying  the  cre- 

(«)  Gofrp.  29.         (fr)  Leach's  Crown  Cases,  3d  edit.  Vol.  2,  p.  530. 
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1830.        ditors  of  the  firm^  who  were  then  struck  with  the  general 
panic  which  pervaded  the  whole  country. 

Lord  Chief  Justice  Tindal. — I  think  that  this  rule  for 
a  new  trial  ought  to  be  discharged.  The  question  is,  whe- 
ther the  evidence  adduced  at  the  trial  is  sufficient  to  establish 
that  several  acts  of  bankruptcy  had  been  committed  by 
three  persons  named  Nathaniel  Cavanagh,  Henry  Brown^ 
and  fFiUiam  Broum,  who  carried  on  business  as  bankers 
at  Bath  and  at  Bristol.  The  Jury  found  in  the  affirmative, 
and  I  am  of  opinion  that  they  came  to  a  proper  conclusion. 
The  acts  of  bankruptcy  by  Cavanagh  and  Henry  Brown 
are  perfectly  distinct  from  those  committed  by  fFilUam 
Brown,  The  two  former,  finding  themselves  in  insolvent 
circumstances,  directed  that  the  door  and  shutters  of  the 
windows  of  the  bank  at  Bath  should  not  be  opened  on 
the  morning  of  Tuesday 9  the  SOth  of  December ^  and  they 
remained  closed  during  the  whole  of  that  day,  notwith* 
standing  several  persons  were  outside,  and  clamorous 
for  admission;  and  the  question  is,  whether  that  was  not 
a  beginning  to  keep  house  within  the  meaning  of  the 
statute  6  Geo.  4,  c  16,  s.  3.  The  words  beginning  to  keep 
his  house,  are  not,  as  has  been  contended  for  the  defend- 
ant, to  be  confined  to  the  dwelling-house  of  the  trader  or 
party  who  commits  an  act  of  bankruptcy  by  beginning  to 
keep  his  house;  for,  the  statute  appears  to  me  to  apply 
more  appropriately  to  the  place  where  the  business  is 
carried  on,  and  where  the  creditors  of  the  trader  may 
naturally  expect  to  find  him,  rather  than  at  his  dwelling- 
house,  when  it  is  apart  from  bis  place  of  business,  ft 
might  fairly  be  inferred  that  Cavanagh  and  Henry  Brown 
were  within  the  banking-house  at  the  time  their  creditors 
were  clamorous  without,  for  there  was  no  evidence  that 
either  of  them  was  absent.  I  therefore  think  it  is  difficult 
to  conceive  a  more  unequivocal  or  express  act  of  bank- 
ruptcy*    With  respect  to   WiUiam  Brown,  the  acts  of 
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bankruptcy  were  two-fold,  and  I  left  it  to  the  Jury  to         1^^. 
Baj-^rsi,  whether  he  had  absented  himself  from  his 
jdace  of  business  for  the  bond  fide  purpose  of  endeavour- 
ing to  obtain  money,  or  whether  he  remained  absent  for 
a  loiter  period  than  was  necessary  for  that  purpose,  and 
with  an  intent  to  aToid  or  delay  bis  creditors — and  second^ 
fyt  whether  the  sending  the  bill  of  exchange  to  Lady  De- 
hmare,  was  a  fraudulent  transfer,  and  made  in  contempla- 
tion of  bankruptcy?  As  to  the  first  act  of  bankruptcy,  the 
evuleiioe  was,  that  he  went  to  London^  on  Wednesday  the 
14tfa  of  DecembeTf  for  the  purpose  of  raising  money  to 
answer  tbe  d^nands  made  on  the  firm  at  Both;  that,  dur- 
ing Us  stay  in  town,  he  received  a  letter  from  his  partners, 
mgiDg  his  return ;  and  that  a  special  messenger  was  also 
sent  to  him,  who  entreated  him  to  return  immediately, 
aad  told  him  that  the  house  could   not  go  on  unless  he 
did  so,  or  transmitted  money,  he  having  been  previously 
employed    in    endeavouring  to    obtain    it.     The  ques- 
tion then  is,  whether  he  was  so  employed  during  tbe 
whole  of  the  time  he  remained  in  London;  or  whether, 
after  his  exertions  had  fidled,  he  did  not  remain  there  for 
die  purpose  of  avoiding  his  creditors.  The  messenger  who 
WIS  sent  to  him  did  not  find  him  in  the  city,  or  at  the 
oofieeJuNise  where  he  first  lodged,  but  at   the    West 
eod  of  the   town,  and  in  such  distress  of  mind  as  to 
give  rise  to  an  apprehension  that  he  had  a  design  to 
pat  a  period  to  his  existence.     Under  these  circum- 
stances, it  was  for  the  Jury  to  say,  whether  his  stay  in 
London  was    not    protracted    from  a  dread    or    disin- 
efination  to  meet  bis  creditors.     The  Jury  exercised 
Aeir  discretion,  the  questbn  being  purely  for  their  consi- 
deration; and  I  cannot  say  that  I  am  dissatisfied  with  their 
finding. 

As  to  the  question  of  firaudulent  preference,  the 
fifccts  proved  were  these: — Lady  Delaware  having  paid 
SOOL  into  Messrs.  Perring  ^  Co.*8  bank  in  London^  to  the 
credit  of  the  bankrupts,  WilUam  Broum,  at  the  latter  end 
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1830.  o(  December t  1825,  viz.  about  the  Christmas  week,  wrote 
her  a  letter,  in  which  he  said,  that,  considering  the  alarm- 
ing  state  of  the  times,  and  to  allay  any  apprehension  or 
uneasiness  she  might  feel,  he  had  inclosed  a  security  to 
the  amount  of  the  money  she  had  paid  in.  The  letter 
contained  a  bill  of  exchange  for  300/.;  and,  assuming, 
as  the  Jury  have  found,  that  it  was  written  and  sent  by 
William  Braum,  previously  to  the  30th  December,  the 
question  is,  whether  this  was  or  was  not  a  voluntary  pre- 
ference, and  made  in  contemplation  of  bankruptcy.  I 
have  no  doubt  that  it  was;  but  it  has  been  said,  that 
a  bill  of  exchange  does  not  fall  within  the  meaning  of  the 
words  ''  goods  or  chattels,"  in  the  third  section  of  the  sta- 
tute 6  Geo.  4,  c.  16,  which  enacts,  that,  if  any  trader  shall 
make,  or  cause  to  be  made,  any  fraudulent  gift,  delivery, 
or  transfer  of  any  of  his  goods  or  chattels,  he  shall  be 
deemed  to  have  thereby  committed  an  act  of  bankruptcy. 
In  common  acceptation,  bills  of  exchange  and  promissory 
notes  may  be  included  under  the  words  ''  goods  and  chat- 
tels; but  the  question  is,  whether  that  sense  can  also  be 
put  on  the  same  words  in  other  clauses  of  the  statute ;  so 
that  it  may  receive  a  uniform  construction  throughout. 
Undoubtedly,  in  some  of  the  old  books,  we  find  that 
choses  in  action  were  not  considered  as  goods  and 
chattels.  But,  in  later  times,  a  different  opinion  has 
prevailed,  and  those  words  have  received  a  wider  con- 
struction, and  been  deemed  to  include  not  only  things 
that  pass  by  manual  delivery,  but  bills  of  exchange;  an 
instance  of  which  is  presented  by  the  form  of  the  present 
action,  which  is  trover  for  the  conversion  of  the  bills. 
It  seems  to  me  to  be  no  answer  to  say,  that  bills  of  ex- 
change have  not  been  esteemed  chattels  under  certain 
statutes  inflicting  punishment  for  criminal  acts.  Before 
the  statute  of  Anne,  there  was  no  law  applicable  to 
bills  of  exchange;  but  the  clause  in  question  seems  to 
me  to  embrace  them,  particularly  when  a  party,  by  his 
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own  Toliintary  act  in  the  transfer  or  delivery,  commito         iSdO 
an  act  of  bankruptcy,  and  makes  himself  amenable  to 
the  bankrupt  laws;  and  the  committing  of  such  an  act  is 
not  now  looked  upon  as  a  criminal  offence,  for  a  trader  may 
commit  an  act  of  bankruptcy,  by  merely  declaring  his  in- 
solvency in  the  GoMetie.    But  the  same  language  is  used 
m  the  72nd  section  of  the  statute,  which  empowers  the 
commissioners  to  seU  and  dispose  of  any  goods  or  ehaiiels  in 
the  possession,  order,  or  disposition  of  the  bankrupt,  by  the 
consent  of  the  true  owner,  and  whereof  the  bankrupt  was 
the  reputed  owner;   and,  in  the  case  of  HomUower  v. 
Promd^  the  Judges  of  the  Court  of  King's  Benehwere  unani- 
mously of  opinion  that  bills  of  exchange  having  come  to  the 
possession  of  the  assignees  of  a  bankrupt,  they  must  be 
oonidered  as  goods  and  chattels  in  the  order  and  dispo- 
sition of  the  bankrupt  at  the  time  of  hb  bankruptcy, 
within  the  statute  of  James.    But  it  has  been  said,  that 
the  73rd  section  of  the  6  Geo*  4f,  leads  to  a  different  con- 
dusion,    as   bills  and  notes  are  therein  distinctly  spe- 
dfied.     That  section  enacts,  that,  if  any  bankrupt,  being 
St  the  time  insolvent,  shall  (except  upon  the  marriage  of  any 
of  his  children,  or  for  some  valuable  consideration),  have 
conteyed,  assigned,  or  transferred  to  any  of  his  children, 
or  any  other  person,  any  hereditaments,  offices,  fees,  an- 
Doities,  leases,  goods  or  chattels;  or  have  delivered  or 
made  over  to  any  such  person,  any  bills,  bonds,  notes,  or 
other  securities,  or  have  transferred  his  debts  to  any 
other  person  or  persons,  or  into  any  other  person's  name, 
the  commissioners  shall  have  power  to  sell  and  dispose 
of  the  same,  and  every  such  debt  shall  be  valid  against 
the  bankrupt  and  such  children  and  persons  as  aforesaid, 
and  against  all  persons  claiming  under  him.     Now,  it  ap- 
pears to  me,  that  one  may  easily  discover  the  reason  why 
bills,  bonds,  and  notes  were  particularly  specified  in  that 
clause.    The  first  part  of  the  enactment  applies  to  cases 
where  the  conveyance  or  transfer  by  the  bankrupt  is  by 
deed,  and  the  subsequent  part  relates  to  a  transfer  by  the 
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1830.  manual  delivery  of  the  securities  therein  enumerated,  and 
CuMMiMQ  without  which  delivery  of  transfer  biUs  and  notes  would 
not  usually  pass.  So,  in  the  3rd  section,  the  words  are, 
gift,  delivery,  or  transfer  of  any  goods  and  chattels,  which 
cannot  apply  to  a  conveyance  or  assignment  by  deed* 
Upon  the  principle,  therefore,  of  giving  the  same  con- 
struction to  the  same  words  vl  different  clauses  of  the 
same  statute,  I  think  that  the  words  ^'  goods  and  chattels" 
in  the  3rd  section,  are  suflfeiently  large  to  embrace  and 
include  bills  of  exdiange,  and  therefore,  that  the  transfer 
of  the  bill  in  question  by  WiUiam  Brown  to  Lady  Dela* 
ware,  a  customer  and  creditor  of  the  firm,  was  a  fraudulent 
transfer^  within  the  terms  and  meaning  of  the  3rd  section  of 
the  statute,  and  that  he  thereby  comimtted  an  act  of  bank- 
ruptcy. To  hoU  otherwise,  would  be  giving  the  statute  a 
very  narrow  and  limited  construction,  and  it  would  be  too 
much  to  say,  that  a  banker,  whose  most  valuable  property 
frequently  consists  of  bills  of  exchange  and  promissory 
notes,  ccmld  not  commit  an  act  of  bankruptcy  by  a  frau- 
dulent transfer  of  them  to  a  particular  or  favoured  cre- 
ditor, to  the  exclusion  of  the  creditors  at  large.  The 
Jury  might  fairly  infer  from  the  terms  of  the  letter  in 
which  the  bill  was  inclosed,  that  it  was  sent  by  WiUiam 
Brown  to  Lady  Delaware,  and  received  by  her,  before 
the  day  on  which  the  commission  was  issued.  He 
would  not  have  expressed  himself  in  such  terms  after 
the  bank  had  stopped  payment.  He  had  it  in  contem- 
plation that  such  an  event  might  and  probably  would 
take  place.  At  all  events,  there  was  sufficient  evidence 
to  go  to  the  Jury;  and  I  am  not  prepared  to  say  that 
they  have  come  to  a  wrong  conclusion. 

Mr.  Justice  Park. — ^I  am  entirely  of  the  same  opinion 
upon  all  the  points,  and  on  which  my  Lord  Chief  Justice 
has  expressed  himself  so  fully.  As  far  as  regards  Cavanagh 
and  Henry  Brown,  the  facts  in  the  case  of  Dudley  v. 
Vaughan,  which  was  decided  twenty-two  years  ago,  and 
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the  doctruie  of  which  has  never  since  been  disputed,  ap-         1830. 
pear  to  me  to  bear  a  strong  resemblance  to  the  present, 
niere,  a^  trader,  who  hi^  been  in  the  constant  habit  of 
sitting,  during  business  hours,  in  his  counting-house  on 
the  ground  floor,  where  there  was  a  ready  access  to  him, 
ceased  to  appear  there,  but  sat  in  a  parlour  above  stairs, 
and,  his  circumstances  being  much  embarrassed,  he  de- 
dved  his  derks  to  say  to  any  of  his  creditors  who  should 
call,  that,  QjB  ibp^uat  of  the  stoppage  of  a  boi|%e  in  Ire* 
Imd^  h^  was  pb^ged  k>  suspend  his  payments-rrLord  El^ 
baiorcM^A  said  (a):  *'  If  a  trader  shut  himself  up  in  lus 
house,  debarring  all  access  to  him,  whereby  his  creditors 
are  delayed,  an  aot  of  bankruptcy  is  established  by  proof 
of  his  havmg  done  so.     And,  generally,  if  a  trader  se« 
chide  hinaaelf  in  his  bouse  to  avoid  the  fiair  importunity  of 
his  cveditpraj  who  a^^  thus  deprived  of  the  means  of  cpm- 
Quniaitiiig  wit^b  bipi,  be  begins  to  keep  house^  within  the 
meaning  of  t^«  Legidsture,  and  commits  an  9Ct  pf  bimV:- 
raplcy.**     There,  as  here,  the  question  pf  intent  was  left 
to  the  Jury,  and  it  appeared  that  two  of  the  partnei:s 
of  the    firm  directed  the  doors    and  windows   pf  the 
banking  house  tp  revoain  closed  wd  shut  up,  although 
seieial  of  their  creditors  were  clamoroqs  for  admission, 
a  fdaeard   having  been  placed  on  the  door,  informing 
the  pubhc  that  the  firm  had  bieen  compelled  to  sus- 
pend their  pajrments.     I  am  quite  clear,  that,  as  far 
ss  regards  the  .partners  at  Baihf  they  committed  acts 
of  bankruptcy.    As  to  whether  WiUiam  Brown  commit- 
ted an  act  of  bankruptcy  by  remaining  in  London,  it  was 
porely  a  question  for  the  consideration  of  the  Jury  ;  and 
I  concur  with  them  in  their  finding  in  the  affirmative. 
Although,  if  a  trader  leave  his  house  or  place  of  business 
for  the  boi^fide  purpose  of  obtaining  money i  it  is  not 
sn  act  of  bankruptcy;  yet,  if  he  fail  to  accomplish  his  ob- 
ject, and  delay  bis  return  from  a  fear  or  dread  to  face 
Us  creditors,  the  Jury  may  reasonably  infer  that  he  there- 

(«)  1  Camp.  272. 
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1830.  by  sought  to  avoid  or  delay  such  creditors;  which  is  clear- 
ly an  act  of  bankruptcy  within  the  meaning  of  the  Srd  sec- 
tion of  the  statute  6  Geo.  4t,  c.  16:  and,  if  a  trader  commit 
any  one  act  of  bankruptcy,  it  is  sufficient  to  bring  him 
within  the  operation  of  that  act. 

As  to  the  fraudulent  transfer  or  delirery  of  the  bill  of 
exchange  to  Lady  Delaware,  it  was  clearly  done  with  a 
view  to  a  fraudulent  preference.  The  argmnents,  there- 
fore, as  to  the  construction  of  a  penal  clause,  or  a  cri- 
minal statute,  do  not  appear  to  me  to  apply.  Although, 
formerly,  the  committing  an  act  of  bankruptcy  was  looked 
upon  as  a  crime,  yet  it  has  long  ceased  to  be  so  considered. 
The  72nd  section  of  the  statute  6  Geo.  4,  contains  the 
same  words  as  the  11th  section  of  the  statute  1  Jac.  1,  c. 
15,  s.  5,  viz.  that,  if  any  bankrupt,  at  the  time  he  becomes 
bankrupt,  shall^  by  the  consent  and  permission  of  the  true 
owner,  have  in  his  possession,  order,  or  disposition,  any 
goods  or  chattels  whereof  he  was  reputed  owner,  the  com- 
missioners are  empowered  to  sell  the  same,  for  the  benefit 
of  the  creditors  under  the  commission.  Besides,  the  late 
actis  to  be  construed  beneficially  for  creditors  (a);  and,  in 
the  case  of  Homblower  v.  Proud,  the  question  as  to  whe- 
ther bills  of  exchange  fell  within  the  description  of  goods 
and  chattels  in  the  order  and  disposition  of  the  bankrupt, 
within  the  operation  of  the  statute  of  James,  was  fully  con- 
sidered/ and  it  was  expressly  decided  that  they  did;  and 
Lord  Chief  Justice  Abbott  said :  ''  It  has  been  held,  that 
debts  are  within  that  statute;  if  so,  a  fortiori,  bills  of  ex- 
change must  be  so;'*  and  Mr.  Justice Holroyd  said :  *^  No 
case  can  be  cited,  to  shew  that  bills  of  exchange  are  not 
within  the  act.  I  am  clearly  of  opinion  that  they  are  both 
within  the  words  and  the  mischief  contemplated  by  the 
Legislature.'*  But,  it  has  been  said,  that  Lord  Chief 
Justice  Best  has  since  ruled  the  contrary  at  Nisi  Prius,  in 
the  case  of  JFrigley  v.  Bousfield;  yet,  as  he  concurred  with 

(a)  See  section  135. 
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the  rest  of  the  Court  in  Hornblower  v.  Proud,  it  is  diffi-       ^  ^®^' 
colt  to  suppose  that  he  should  have  changed  his  opinion; 
for,  he  there  said  (a) :  *^  I  think  that  this  case  falls  within 
the  statute  of  James.    The  cases  cited  from  Chancery  seem 
to  me  to  be  authorities  in  favour  of  this  position^  for  they 
turn  expressly  on  the  mode  in  which  the  bills  of  exchange 
came  into  the  possession  of  the  bankers.     Now,  that  con- 
sideration was  ^^holly  uimecessary,  unless  it  had  been  ad- 
mitted law,  that  hills  of  exchange  per  se  were  within  the 
words  of  the  act.     Those  words  are  *  goods  and  chattels/ 
whidi  mean   all   personal  property,  the  title  to  which  is 
eyidenced  by  possession.** — As  to  whether  the  bill  of  ex- 
diange  came  to  the  hands  of  Lady  Delaware  before  the 
day  the  commission  was  sued  out,  was  a  question  for  the 
Jury,  and  most  properly  left  to  them.     But  it  appears 
to  me«  that,  independently  of  the  transfer  or  delivery  of 
the  Un,  WilUafn  Brown  committed  an  act  of  bankruptcy 
by  luB  protracted  stay  in  London,  after  he  found  that  any 
fiirther  efforts  to  raise  money  there  would  be  of  no  avail. 

Mr.  Justice  Gaselee. — My  Lord  Chief  Justice  and 
ny  brother  Park  having  gone  so  fiiUy  into  all  the  cir- 
coiDitances  of  this  case,  I  need  only  express  my  entire 
coDcurrence.  As  to  the  acts  of  bankruptcy  by  Cavanagh 
and  Henry  Brown,  there  is  not  a  shadow  of  doubt:  and 
as  to  those  committed  by  William  Brown,  they  were  most 
properly  left  to  the  Jury,  and  there  is  no  reason  to  say  that 
they  came  to  an  erroneous  conclusion.  The  case  of  Horn' 
blower  v.  Proud  is  a  decisive  authority  to  shew  that  bills 
of  exchange  fall  within  the  words  ''goods  and  chattels;'* 
and  the  statute  6  Geo.  4  must,  in  that  respect,  receive  the 
ame  conBtruction  as  the  statute  of  James. 

Mr.  Justice  Bosanquet  not  having  been  in  Court  dur- 
mg  the  former  part  of  the  argument,  declined  giving  any 

^J*"^  Rule  discharged. 

(a)  2  Bam.  &  Aid.  335. 
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j5^J^4jJ[  TomltKs  V.  Lawrence. 

thc"drawer°  ^^  THIS  WES  an  action  on  a  bill  of  exchange^  drawn  by  the 

against  the  ac-  plaintiff  upon  and  accepted  by  the  defendant.     The  con- 

of  excbange  the  sideration  for  the  bill  was,  coals  sold  and  delivered  by  the 

'Tt.'t^  V^^  to  the  defendant. 

ceediogt,  on 

and  cotts,  and        Mr.  Serjeant  Todcly,  on  a  fbnhe^  3&y  in  this  Term,  ob- 
the  uu  to'^  ^    tuned  a  rule  nisi,  that  all  further  proceedings  in  the  cause 

was  complied      the  plaintiff  should  delii^er  up  the  bill  to  the  defendant 

with,  by  the 
delivery  of 

^Udntiff**!!-**  Mr.  SeijcAtnt  fVilde  now  shewed  cause,  and  stated,  that 

though  he  had  the  plaintiff  had  offered  to  deliver  up  the  bill,  btit  that  the 

name  and  can-  defendant  had'rcfus^  to  take  it: — and,  on  its  being  pro- 

fyr!u!hed^^''*  duced,  it  appeared  that  the  plamtiff's  name  had  been 

fendanthad  erased  as  well  as  the  date,  Md  that  every 'ttiaterial  part 

sustained  an  in« 

jury  by  the  era-  of  the  bill  was,  in  fkct,  Cancelled  and  obliterated. 

sures,  he  had 
his  remedy  by 

action.  ]^|.^  Serjeant  Toddy  submitted,  that  the  delivery  of  a 

bill,  which  had,  in  fact,  been  rendered  a  nullity  by  the 
act  of  the  plaintiff  whilst  in  his  custody,  was  not  a  com- 
pliance with  the  rule.  It  is,  in  fact  a  piece  of  waste  paper, 
as  it  bears  none  of  the  qualities  of  a  bill  of  exchange, 
nor  does  it  even  resemble  such  an  instrument.  The  de- 
fendant, therefore,  is  entitled  to  have  the  proceedings 
stayed,  without  payment  of  either  debt  or  costs. 

Lord  Chief  Justice  Tindal.  —  l*he  delivery  of  the 
paper  to  the  defendant  is,  in  fact,  a  compliance  with  the 
terms  of  the  rule,  and,  if  he  has  sustained  any  injury  by 
the  improper  spoliation  of  the  bill,  he  has  bis  remedy  by 
action*  It  certainly  raises  a  strong  suspicion  that  the 
plaintiff  has  acted  improperly.  I  think,  therefore,  that  the 


n^ 
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rule  ought  to  be  made  absolute,  but  without  costs  on  ^^^* 

either  side.  ^:;;^^ 

Rule  absolute  acoordinffly.  *'• 

°  •^  Lawrence. 


Thursdinff 
Jo¥CB  V.  P&ATT.  Feb.  4th. 

1  HE  defendant  was  arrested  on  the  5th  January  last,  on  The  defendant, 
a  capias  ad  respondendum^  sued  out  against  him  at  the  ^  ^"^  ^^^' 
suit  of  the  plaintiff,  returnable  in  eight  days  of  St.  Hilary  ^  the  Sheriff  for 
Bail  was  given  to  the  Sheriff  for  the  defendant's  appear-  but^'SS^^' 
ance  on  the  return  day,  ri«,  the  ^h  January;  but,  on  the  "^,°^^^ 
day  preceding,  namely,  the  19th,  he  was  cpnvicted  at  the  in  and  perfecting 

.  bail  above,  he 

Old  BoUey  Sessions,  for  stealing  a  quantity  of  bristles;  was  convicted  of 
but  judgment  was  respited,  a  point  of  law  being  reserved  ,SnJdin  trriT 
for  the  opinion  of  the  twelve  Judges.  minai  custody, 

*  ^  until  the  opinion 

of  the  twelve 

Mr.  Serjeant  Andreu>s,  on  a  former  day  in  this  Term,  ^"^^^! 
on  behalf  of  the  bail  to  the  Sheriff,  obtained  a  rule,  call-  "JS^JJ^"^' 
ing  on  the  plaintiff  to  shew  cause  why  the  bail  should  not  Court,  upon 

X  •«««/»  A1     II*  T^  m  M  payment  of  costs 

hafe  tin  the  fifth  day  of  next  Easter  Term,  or  untu  two  by  the  bail  be- 
days  alter  the  opinion  of  tbe  twelve  Judges  should  have  the  pTaintlff  h?^ 
been  known,  to  put  in  and  perfect  special  bail  for  the  de-  ^  "".*  "^"•" 

*  .  ,       .  tionaaifbail 

fisidant,  or  to  render  him  in  their  discharge^  above  had  been 

put  in  in  due 
time,  allowed 

Mr.  Serjeant  Jones  now  shewed  cause*    There  is  no  f*"*'.  days  for 

^        ^  ^       ^  ^  putting  in  and 

ground  for  this  application;  and  it  cannot  be  supported,  perfecting spe- 
dther  by  authority  or  on  principle.     There  is  a  manifest  though  the  time 
distinctioQ  between  bail  to  the  Sheriff  and  bail  above.  expiJ^dt^hen'"* 
ITic  former  are  not  entitled  to  relief,  or  the  indulgence  *"  application 

•  Tk    •!  1         cti        /v»  was  made  by  the 

now  asked*    Bail  to  the    Sheriff   cannot  render  their  bail  below,  to 

principal;  they  merely  enter  into  an  obligation  for  the  foj^rfec^un^* 

defendant's  appearance;  and,  until  appearance,  the  plain-  'pc^tiabaiJ.or 

tiffs  proceedings  are  stayed.     In  Harrison  v.  Dames  (a),  defendant  in 

their  discharge, 
(a)  5  Burr.  2683. 


5G 
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1830.^  it  was  held,  that  the  surrender  of  the  defendant  be- 
fore the  return  of  the  writ,  was  no  reason  for  staying 
proceedings  upon  the  bail-bond;  and  Lord  Mansfield 
said :  ^'  It  is  a  settled  point,  that  nothing  can  be  a  per- 
formance of  the  condition  of  the  bail-bond,  but  putting 
in  baiL^  Although,  in  Sharp  v.  Sheriff  {a\  the  Court 
of  King's  Benchy  on  the  appUcation  of  bail,  granted  a  Aa- 
beas  corpus  to  the  Sheriff,  in  whose  custody  the  defend- 
ant was  under  a  charge  of  felony,  to  bring  him  up,  in  or- 
der that  he  might  be  surrendered  by  his  bail,  yet  the  Court 
held,  that  the  bail  must  justify  before  they  were  entitled 
to  make  the  application.  But  bail  to  the  Sheriff  can- 
not render  their  principal;  and  here  the  application  was 
not  made  until  after  the  return  of  the  writ;  and  no- 
thing can  reHeve  them,  but  putting  in  and  justifying  bail 
above.  And  in  Walsh  v.  Davies  (6),  this  Court  refused 
to  grant  a  habeas  corpus  to  bring  up  a  prisoner  in  custody 
upon  a  criminal  matter,  in  order  to  charge  him  with  a 
declaration  in  a  civil  action. 

Lord  Chief  Justice  Tindal. — It  appears  to  me,  that  the 
justice  of  this  case  is,  that,  upon  payment  of  costs,  and  on 
the  bail  to  the  Sheriff  undertaking  to  place  the  plaintiff  in 
the  same  situation  as  if  bail  above  had  been  put  in  and 
perfected  in  due  time,  four  days  be  now  allowed  for  put- 
ting in  and  perfecting  such  bail. 

The  rest  of  the  Court  concurring,  the  rule  was,  on 

these  terms,  made — 

Absolute. 

(a)  7  Term  Rep,  226.  (6)  2  New  Rep.  245. 
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isao. 

Rathbone  v.  John  Drakeford  and  David  Drakeford.      Thurtdtm, 

IHE  plaintiff,  by  this  action,  sought  to  recover  the  sum  After  a  pwtner- 
of  ]*L  18*.  for  money  paid  by  him  to  the  use  of  the  de-  J^i^*^ 
fendants  jointly.  On  the  12th  November  last,  the  defend-  of  two  partnen 
iDt  David  Drakeford  gave  the  plaintiff  a  cognovit  for  the  bind  the  other 
imoant  of  the  debt  and  costs  to  be  taxed  as  between  attor-  So^hfj^nst 
nqr  «nd  cHent,  upon  which  judgment  was  entered  up  and  ^  j<^tiy,  by 
execution  sued  out  against  both  the  defendants.  w<  to  pay  the 

debt  and  cotts 
at  between  at- 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob-  ^2J^^^' 
tained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  eognomt  having 

.    -  ,  .111,  .1  beengiivenwith- 

jodgment  and  execution  should  not  be  set  aside,  upon  an  out  the  know- 
affidavit  of  the  defendant  John  Drakeford,  that  he  and  iftfe^c^-T"' 
David,  were  partners  as  dealers  in  silk;  that  the  former  re-  5f°^°*'  *® , 

'  '  ,   '  Court  set  aside 

sided  at  Manchester  and  the  latter  in  London;  that  the  a  judgment 
aim  in  question  was  paid  by  the  plaintiff  at  the  request  of  Da-  ^hich  had  been 
nd  alone,  on  the  17th  June  last;  and  that  notice  of  the  dis-  enured  up  and 

•  '  ^  sued  out  there- 

solution  of  the  partnership  was  published  in  the  London  on* 

Gazette  in  the  month  of  July  following;  that  he,  John 
Drakefordt  had  never  authorized  the  plaintiff  to  pay  any 
iam  on  account  of  the  partnership,  and  had  never  heard 
tbattfae  plaintiff  had  made  any  payment  on  account  there- 
of; and  that  the  cognovit  given  by  David  was  signed  by 
him  without  the  knowledge,  consent,  or  authority  of  John 
Drakeford,  nearly  four  months  after  the  dissolution  of  the 
partnership. 

Mr.  Serjeant  Taddy  now  shewed  cause,  on  an  afHdavit 
of  the  plaintiff,  which  stated,  that  he,  at  the  request  of 
the  defendant  David  Drakeford,  paid  the  amount  of  the 
sum  sought  to  be  recovered  in  this  action  to  one  Cowper, 
who  alleged  himself  to  be  a  creditor  of  the  defendants 
Jokn  and  David  Drakeford,  who  carried  on  business  as 
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1880.         partners;  that  the  latter  acknowledged  that  the  firm  was 
^  indebted  to  Cowper  m  the  above  sum,  and  afterwards 

o.  told  the  plaintiff  that  John  DraJceford  had  authorized 

him  {David)  to  give  the  cognovit.  The  question,  then, 
is,  whether  one  of  two  defendants  (partners)  may  confess 
a  judgment  in  a  joint  action  against  both?  In  Bruiton  r. 
Burton  (a),  a  warrant  of  attorney  under  seal,  executed 
by  one  defendant  for  himself  and  his  partner,  in  the  ab- 
sence of  the  latter,  but  with  his  consent,  was  held  to  be  a 
sufficient  authority  for  the  plaintiff  to  sign  judgment  against 
both ;  and  here,  the  plaintiff  was  warranted  in  signing  judg- 
ment against  both  the  defendants,  as  David  Drakeford 
told  him  that  John  had  authorized  him  to  sign  the  cogno^ 
vit.  Where  one  of  two  co-plaintiffs  executes  a  release,  the 
Court  will  not  set  it  aside  or  control  his  power  to  do  so,  ex- 
cept upon  a  very  strong  case  of  fraud  •  Jones  v.  Herbert  (A), 
Arton  V.  Booth  (e),  Furmval  v.  Weston  (rf) ;  neither  will  they 
control  the  power  of  a  co-defendant  to  give  a  cognovit  in 
a  joint  action  against  himself  and  his  partner.  An  ac- 
knowledgment of  a  debt  by  one  partner,  although  made  af- 
ter dissolution  of  the  partnership,  is  binding  on  his  co-part- 
ners; and  here,  there  is  no  suggestion  of  fraud;  and,  al- 
though the  cognovit  was  given  after  the  dissolution  of  the 
partnership,  the  plaintiff's  cause  of  action  arose  on  a  debt 
incurred  during  tibe  partnership,  and  the  only  communica- 
tion was  between  him  and  the  defendant  David  Drake- 
ford,  John  Drakeford  being  resident  at  Manchester^ 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — It  is  quite 
clear  that  the  conduct  of  David  Drakeford  was  a  fraud 
on  his  partner  John,  as  he  has  positively  sworn,  not  only 
that  he  had  never  authorized  the  plaintiff  to  pay  any  sum 


(a)  1  Chit.  Rep.  707-  (c)  4  K  Moore,  192. 

{b)  7  Taunt.  421.  (d)  7  B.  Moore,  366. 
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on  account  of  the  piurtnersh^,  but  that  the  cognodit  was         IBda 
firen  without  hk  knowledge  or  consent.  rathbonb 


Lord  Chief  Justice  Tindal.< — It  appeitrs  to  me  to  foe 
npnte  cleftr,  thut,  after  the  partnership  was  dissolved,  the 
defendant  David  Drakef&rd  had  no  authority  to  bind 
John  without  his  consent,  or  to  give  a  cognovit  for  the 
payment  of  debt  and  costs  as  between  attorney  and  client, 
although  the  debt  might  have  been  contracted  before  the 
ipartnership  was  dissolved — 

The  vest  of  the  Court  concurring — 

Rule  absolute. 


V, 

Drakbford. 


Taylor  0.  Willans.  Friday, 

Feb.  5th. 

At  the  trial  of  this  cause,  before  Lord  Chief  Justice  to  render  a  per- 
Kado/,  at    Westminster,  on  the  23rd  day  t)f  December  ^^*^"^*„|  ^^ 
last,  a  witness  of  the  name  of  Crockford^  not  having  obeyed  not  attending 

,  upon  a.  subpaenOf 

a  tubpoena,  nor  been  m  attendance  when  the  cause  was  u  is  incumbent 
caDed  on,  which  was  specially  appointed  for  that  day,  the  ^yiJlgtosute*" 
plaintiff  was  nonsuited.  ^^^^  H«  ,^"  » 

■  material  and  ne- 

cessary witness 

Mr.  Serjeant  Cross,  on  a  former  day  in  this  term,  ob-  oL^re!  ^e- 
Uuned  a  rule  nisi,  for  an  attachment  against  Crockford  *«'  *4*^,^^^e" 
for  non-attendance.  the  original  writ 

o(  subpoena  at 
the  time  of  ser- 

Mr.  Serjeant  fVilde  now  shewed  cause,  on  an  affidavit  vice  of  the  copy. 
of  Crockford,  which  stated,  that  he  resided  in  St.  Jameses 
Street;  that  the  original  writ  oi  subpoena  was  not  produced 
OT  shewn  to  him  at  the  time  he  was  served  with  a  copy, 
nor  was  any  conduct  money  offered  or  tendered  to  him; 
and  that  Crochforis  attorney  had  advised  him,  that  the 
serrice  of  the  copy  of  the  subpoena,  without  the  produc- 
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1830.         tion  of  the  original^  was  irregular^  and  that  he  was  not 

"_  "^    ^      required  by  any  rule  of  this  Court  to  attend  at  the  triaL 

0.  The  learned  Serjeant  submitted^  that^  in  order  to  render 

a  party  liable  to  an  attachment  for  contempt  of  the  process 

of  the  Court,  as  in  the  case  of  a  subpcena^  the  original 

writ  should  be  shewn  at  the  time  of  service. 

Mr.  Serjeant  Cross,  in  support  of  his  rule,  produced 
affidavitSi  which  stated,  that  a  copy  of  the  subpcena  was 
delivered  to  Crockford  at  the  time  of  service,  and  that  one 
shilling  was  tendered  to  him  for  conduct  money ;  but  it 
was  not  sworn  that  he  was  a  necessary  or  material  witness 
for  the  plaintiff,  or  that  he  believed  that  he  might  have 
given  material  evidence  on  his  behalf. 

Per  Curiam.—We  think  that  the  plaintiff  ought  to  have 
stated  that  Crockford  was  a  necessary  and  material  wit- 
ness for  him.  The  plaintiff  has  his  remedy  by  an  action 
for  damages  on  the  statute  5  Elizabeth,  c.  9.  It  is  doubt- 
ful whether  it  was  necessary  to  produce  the  original  writ 
of  subpoena  at  the  time  of  service,  for  it  seems  from  the 
case  of  Wakefield  v.  Gall  (a),  that  the  name  of  a  witness, 
though  not  in  the  original  subpoena,  may  be  inserted  there- 
in at  any  time,  if  he  have  been  regularly  served  with  a 
copy.  However,  as  the  plaintiff  has  not  sworn  that  he 
believes  that  Crockford  was  a  material  and  necessary  wit- 
ness for  him,  the  rule  for  the  attachment  must  be — 

Discharged  (6). 
(a)  Holt's  Rep.  626.     (6)  See  Tidd's  Practice,  9th  edit.  VoL  2,  806-7. 
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1830. 

Foster  and  Another  v.  Charles.  P^^  q^' 

1  HIS  was  an  action  on  the  case,  and  brought  against  the  Where  the  de- 

deiiendant  for  giving  the  plaintiffs  a  false  representation  mended au^' 

of  the  character  and  circumstances  of  one  c/itiiitetf  •/iac^ti^.  'Sd'tiA^th 

The  first  count  of  the  declaration  stated^  that  the  plain*  knowledge  that 

tifls,  before  and  at  the  time  of  the  committing  the  griev-  tionofthe  cha- 

aoces  thereinafter  mentionedi  carried  on,  and  from  thence-  j^^at  wa^Sue: 

forth  hitherto  had  carried  on  trade  and  business  as  deal-  -~^eid,  in  an 

action  on  the 

en  in  tea  and  other  goods,  to  wit,  at  London; — and  there-  case,  to  recover 

up(m  the  defendant,  theretofore,  to  wit,  on  the  10th  De-  xniaco^u^^'of  * 

eewiber,  1824,  contriving,  and  fraudulently  intending,  craft-  ^^  ■«*°*j  *^* 

ily  and  subtilly  to  deceive  and  injure  the  plaintiffs,  and  to  oesnry  for  the 

.    «          .                           1                      •                               .               r  plaintUb  to 

loduce  them  to  employ  a  certain  person,  to  wit,  one  James  prove  a  maU- 

Jaeque,  as  their  agent  in  the  said  business,  at  Manchester,  ^^^^*Sy*^ 

mthe  county  of  Lancaster,  to  obtain  and  receive  orders  for  *>»•  defendant 

for  the  misre- 

goods  to  be  supplied  by  the  plaintiffs,  and  to  receive  and  presentation:— 

collect  monies  on  their  account,  in  the  way  of  their  said  fendaot  said  was 


for    certain   commission    and   reward   to   him  ^'^tWn 

his  own  know- 

(JacqmeJ  payable  in  that  behalf;  falsely,  fraudulently,  and  ledge,  and  oc- 
decritfully  represented  and  asserted  to  the  plaintiffs,  that  jury  to  the 
the  laid  James  Jacque  had  then  an  excellent  connection  |^  guffldSent  ' 
mtbat  line  at  Manchester  and  the  neighbourhood,  and  ground  of  ac- 
that  the  house  for  which  he  had  done  business  there  was 
no  longer  able  to  execute  his  extensive  orders : — by  means 
and  in  consequence  of  which  representation,  the  plaintiffs, 
and  one  William  Foster,  and  one  John  Holgate,  wlio,  at 
the  time  next  thereinafter  mentioned,  were  partners  of  the 
plaintiffs  in  the  said  business,  not  knowing  to  the  con* 
trary,  but  beUeving  therefrom  that  the  said  James  Jacque 
had,  at  the  time  of  such  representation,  an  excellent  con- 
nection in  the  line  of  such  agency  as  aforesaid  at  Man- 
Chester,  and  had  obtained  extensive  orders  there  for  some 
house,  were  induced  to  hire  and  engage,  and  did  after- 
wards, to  wit^  on  &c.,  at  London,  hire  and  engage  the 
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1830.  said  James  JacquCf  as  such  agent,  in  their  said  business 
at  Manchester  aforesaid,  for  certain  commission  and  re- 
ward to  him  (Jaeque)  payable  in  that  behalf;  and  did  in- 
struct and  authorize  him,  in  that  capacity,  to  obtain  and 
take  orders  for  the  sale  and  supply  of  goods  by  the  plain- 
tiffs wA  diair  partners  in  the  said  business,  and  to  collect 
and  receive  monies  for  and  on  account  of  the  plaintiffs 
and  their  pajptners,  in  the  way  of  the  said  huaness;  and 
the  Mid  James  Jaeque^  under  and  by  virtue  of  that  employ- 
ment, did  i^rwards,  Xq  wit,  on  &o.,  at  Manchester  afore- 
said, to  wit,  at  London^  obtain  and  take  orders  for  the  sale 
and  supply  of  goods  by  the  plaintiffs  and  their  partners  in 
tb^  said  business,  to  divers  persona,  to  a  large  amount 
and  value,  wd  to  collect  and  receive,  for  and  on  account 
of  the  plaintiffs  and  their  partners,  in  the  way  of  the  said 
bi«iinesBi  from  divers  persons,  divers  sums  of  moneys — 
whereas,  in  truth  and  in  lltct,  at  the  time  the  defendant 
so  represented  and  asserted  as  aforesaid,  the  said  James 
Jacque  had  not  an  excellent  or  any  connection,  in  the 
%e  of  such  agency,  at  Manchester  aforesaid,  or  its  neigh- 
bourhood, as  the  defendant  then  well  knew ; — and  whereas, 
in  truth  and  in  fact,  at  the  time  last  ^foresaid,  the  said 
James  Jacque  had  not  obtained  extensive  orders,  or  any 
orders,  at  Manchester  aforesaid,  for  any  house  whatsoever, 
as  the  defendant  well  knew. 

The  plaintiffs  then  averred,  that  the  said  James  Jacque^ 
for  want  of  a  good  and  sufficient  connection  in  the 
line  of  such  agency,  at  Manchester  and  its  neighbour- 
hood, did,  under  and  by  virtue  of  his  said  employment, 
obtain  orders  for  the  sale  and  supply  of  goods  on 
credit,  by  tl\e  plaintiffs  and  their  partners  in  the  said 
business,  to  divers  customers  of  worse  and  less  respec- 
table characters  and  circumstances  than  he  otherwise 
would  have  done ;  and  did  thereby  induce  the  plaintiffs 
and  their  said  partners,  who  were  ignorant  of  the  charac- 
ters and  circiunstances  of  such  custonyers,  to  sell  to  them 
on  credit,  and  supply  them  with  goods,  pursuant  to  such 
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oideii,  aueh  go€>dft  being,  ia  Ibe  wholci  of  large  valuei  to  ^^^ 
wk,  of  the  value  of  2ftOOLi  and,  although  the  prices  for 
which  those  goods  were  so  sold  ought  long  since  to  have 
bsen  paid  and  sadafied  to  the  plaintiffs  and  their  partners, 
jet  those  customers,  by  reason  of  such  their  characters 
and  circumstances,  bad  hitherto  refused  and  neglected  to 
psj  tar  the  aame,  and  the  said  goods  were  wholly  lost  to 
the  plaintiffs  and  their  said  partners;  to  wit,  at  &c.  The 
pkintiflB  then  averred,  that  the  said  James  Jacque,  con- 
tnry  to  hia  duty  as  such  agent,  had  made  away  with  and 
converted  to  hb  own  use,  and  had  not  paid  or  accounted 
for  to  the  plaintiffs  and  their  said  partners,  divers  large 
anas  of  money  collected  and  received  by  him  as  such 
agenty  amounting  in  the  whole  to  a  large  sum,  to  wit,  the 
am  of  2,O00A,  which  was  thereby  wholly  lost  to  the  plain- 
tiffi  and  their  said  partners. — ^The  plaintiffs  then  averred, 
that  the  said  James  Jacque,  contrary  to  his  duty  as  such 
agent,  had  neglected  and  refused  to  render  due  and  suflSU 
dent  accounts  to  the  plaintiffs  and  their  partners,  of  divers 
kige  quantities  of  their  goods,  sold  by  him  (Jacque J,  and 
of  the  paces  of  other  of  their  goods,  which  came  to  his  pos« 
aeanon  mm  aoch  agent  as  aforesaid,  the  value  thereof 
amoonting  in  the  whole  to  a  large  sum,  to  wit,  the  sum  of 
2jOOQL/  which  goods  were  thereby  wholly  lost  to  the 
phintiffs  and  their  said  partners,  to  wit,  at  London  afore- 
said. 

The  second  and  third  counts  varied  from  the  first,  in 
stating  the  representation  made  by  the  defendant  to  the 
plaintiffs,  as  to  the  character  and  circumstances  of  Jacque, 
m  more  general  terms.  The  fourth  contained  an  aver* 
meat,  that  the  defendant,  at  the  time  he  recommended 
Jacque  to  the  plaintiffs  as  a  desirable  agent,  knew  that  he 
wai  indebted  to  one  Stewart  in  the  sum  of  800/.,  and  that 
be  fJaequeJ  had  no  means  to  pay  such  sum;  and  that  be, 
haviog  been  empl^y^  by  the  plaintiffs  at  Manchester,  as 
sack  igent,  iaad  failed  to  account  to  them.    The  fifth 


03 


64  CASES  IN  HILARY  TERM, 

]8d0.       count  alleged,  that  the  defendant  requested  the  plaintiffs 
Foster       ^  employ  Jocque  as  their  agent;  that  be  was,  at  the  time 
«•  of  such  request,  labouring  under  serious  pecuniary  and 

other  embarrassments,  of  which  it  was  material  that  the 
plaintiffs  should  have  been  informed,  but  which  the  de- 
fendant, although  it  was  his  duty  to  have  informed  them, 
wrongfully,  deceitfully,  wilfully,  and  fraudulently  suppress* 
ed,  withheld,  and  concealed  from  the  plaintiffs.  There 
were  four  other  counts,  in  which  the  suppression  and 
concealment  of  the  real  circumstances  of  Jocque  from  the 
plaintiffs,  were  stated  in  different  terms. 
The  defendant  pleaded  the  general  issue. 
At  the  trial,  before  Lord  Chief  Justice  TlncUU,  at  Guild" 
haUy  at  the  Sittings  after  the  last  Trinity  Term,  it  appear- 
ed that  the  plaintiffs  were  wholesale  grocers  and  tea  deal- 
ers in  London;  that,  in  December ^  1824,  the  defendant,  a 
soap  manufacturer,  being  intimate  with  the  plaintiffs, 
called  upon  them,  and,  after  asking  whether  they  did  any 
business  at  Manchester,  on  being  answered  in  the  affirma- 
tive, said,  that  he  had  a  young  friend  for  whom  he  was 

very  anxious  to  procure  a  commission  in  the  tea  trade,  and 

• 

who  had  an  excellent  connection  at  Manc/tester,  and  would 
be  a  great  acquisition  to  any  person  who  wanted  to  do 
business  there ;  that  he,  the  defendant,  had  made  the  offer 
to  the  plaintiffs  before  he  made  any  proposals  to  Messrs. 
Smith  ^  Co,  (a  respectable  house  in  the  city  in  the  same 
line  of  business  as  the  plaintiffs),  who  would  jump  at  the 
offer;  that  his  friend  was  so  excellent  a  young  man,  and 
of  such  a  good  character,  that  he  (the  defendant)  would 
rather  trust  him  without  security,  than  most  other  men 
with;  that  the  young  man  had  lately  done  business  at 
Manchester  for  large  tea  dealers  in  the  city,  who  could  no 
longer  execute  his  extensive  orders;  that  he  had  an  uncle 
at  Manchester,  a  clergyman  of  the  Scotch  church,  who  would 
afford  him  very  great  facilities  in  the  way  of  business,  as 
he  knew  all  the  Scotch  travellers  in  the  tea  trade;  that  the 
defendant  would  like  his  friend  to  sell  soap  for  himself 
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iDdbb  partner,  but  that  he  feared  bis  other  connections         1830. 
fould  not  sDow  him  tune  to  do  so.    To  this  the  plaintiffs      ^^^^i^ 
Rplied,  that  they  had  no  wish  to  extend  their  trade,  and  «'• 

diit  they  had  an  ohjection  to  giving  commissions,  but  that, 
iron  the  very  strong  recommendation  of  the  defendant, 
they  would  think  of  it.     In  the  beginning  of  1825  the  de- 
fendant introduced  the  plaintiffs  to  James  Jacque  as  his 
fiieDd,  and  they  accordingly  employed  him  to  do  business 
Ibrtbem  at  Manchester  on  commission,  and  large  quanti- 
ties of  tea  and  coffee  were  sent  there  according  to  his 
orders,  until  the  middle  of  18S7,  when,  after  having  fre- 
qaently  sent  incorrect  statements  of  the  amount  of  receipts 
oi  die  plaintiffs*  behalf,  he  became  a  defaulter  to  the 
amooDt  of  900/.,  exclusive  of  bad  debts  to  a  very  large 
eitent;  and  he  shortly  afterwards  took  the  benefit  of  the 
hsolYent  Debtors'  Act.  On  the  plaintiffs*  making  inquiries 
fespecting  Jacque,  they  found,  that,  instead  of  his  having 
been  employed  in  the  tea  trade  at  Manchester,  in  18S4,  as 
the  defendant  had  stated,  he  had,  at  the  recommendation 
of  die  defendant,  been  taken  into  partnership  by  a  Mr. 
Sienart,  a  warehouseman  in  Waiting  Street,  in  July,  1823, 
and  that,  in  consequence  of  heavy  losses,  and  a  robbery 
commtted  on  their  premises,  the  partnership  was  dissolved 
ID  October,  18S4;  and  that,  on  closing  the  accounts,  Jacque 
WIS  found  to  be  indebted  to  Mr.  Stewart  in  800/.  ,*  and 
diat,  in  November f  1824,  he  gave  a  promissory  note  for 
the  payment  of  that  sum  by  instalments,  at  two,  three,  and 
four  years,  but  that  neither  of  those  instalments  had  been 
paid.    These  facts  were  well  known  to  the  defendant,  in 
whose  emjdoy  Jacque  had  formerly  been,  and  he  also  ne- 
gotiated the  terms  of  the  dissolution  of  the  partnership 
between  Jaeque  and  Stewart.      Several  letters  written 
by  the  defendant  to  Jacque  after  his  defalcation  at  Man* 
Chester  was  discovered,  were  given  in  evidence,  in  which 
the  defendant,  in  order  to  exculpate   himself,  advised 
Jacque  as  to  the  mode  of  conduct  he  should  pursue,  and 

VOL.  IV.  F 
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1830.        he  requested  him  to  write  a  penitent  letter  to  his  employen 

Foster       (^^®  plaintiffs),  a  copy  of  which  the  defendant  sent  to  him; 

V-  and  he  also  pressed  JacqUe  not  to  communicate  to  the 

Charles. 

plaintiffs  the  fact  of  the  defendant's  knowledge  of  the  pre* 
yious  embarrassments  oiJacque.  The  plaintiffs  having 
applied  to  the  defendant  on  the  sulqect,  he  expressed  his 
regret  that  he  should  have  been  the  means  of  introducing 
Jacque  to  them;  and  that,  as  he  (the  defendant)  had  been 
the  means  of  their  incurring  a  loss,  he  would  see  hia  part- 
ner, and  see  what  could  be  done  for  their  relie£  But  no 
further  communication  having  been  made,  the  plaintiffi 
commenced  this  action. 

For  the  defendant,  it  was  insisted,  that  the  plaintiffii 
could  not  be  entitled  to  recover,  as  they  had  not  prov« 
ed  that  the  defendant  had  made  the  representatioBs  ia 
question  to  them  with  a  fraudulent  view  or  intent.  But 
his  liordship  told  the  Jury,  that,  if  they  were  satisfied  that 
the  respresentations  respecting  the  character  of  Jaeqvye 
were  made  by  the  defendant  as  alleged  in  the  declaratiolly 
and  he  knew  them  to  be  false  at  the  time,  the  action  was 
maintainable ;  that,  if  they  believed  that  the  plaintifis  wotdd 
not  have  employed  Jacque  but  for  the  representations  of 
the  defendant  as  to  his  conduct  and  character,  the  plaino 
tiffs  would  be  entitled  to  a  verdict  for  the  full  amount  of  the 
loss  they  bad  experienced  through  the  default  o{  Jacques 
and  that,  if  the  defendant  had  suppressed  any  facts  with^ 
in  his  knowledge,  with  regard  to  the  curcumstances  of 
Jacque^  which  he  ought  to  have  communicated  to  the 
plaintiffs,  it  was  also  a  ground  for  an  action  by  them:  and 
his  Lordship  eventually  left  it  to  the  Jury  to  consider,  whe* 
]ther  the  representations  made  to  the  plaintiffs  by  the  de- 
fendant were  false  within  his  own  knowledge  or  not* 

The  Jury  returned  a  verdict  for  the  defendant* 

Mr.  Serjeant  Wilder  in  the  last  term,  obtained  a  rule 
mdy  tliat  thi^  verdict  might  be  set  aside  and  a  new  trial 
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had,  00  fhe  grounds  that  the  terdfct  was  against  evidence,         1^30. 
and  that  the  defendant  was,  at  all  events,  liable  to  the        foster 
pUntiflb  for  the  consequences  of  a  representation  false  ^\ 

within  his  o^n  knowledge,  particularly  when  coupled  with 
i  toppressibn  of  facts  which  it  was  his  duty  to  have  dis- 
dosed  to  the  plaintiffs  on  recommending  Jacque  to  them 
28  an  agent,  and  the  concealment  of  thdse  facts  was  equi- 
valent to  a  iratidulent  representation,  for,  as  Mr.  Justice 
G^ambre  said,  in  Tapp  v.  Lee  (a),  "  Fraud  may  consist 
as  well  in  the  suppreslrioii  of  what  is  true,  as  in  the  repine- 
mtation  of  what  id  false;**  and  here,  the  defendant  solicit- 
ed the  plaintiflrs  to  take  Jaequ^into  their  employ,  to  which 
thej  assented,  on  the  sole  grotind  of  the  favourable  repre- 
attitition  of  bis  character  by  the  defendant,  although  he 
weB  knew  that  the  representation  he  had  made  Was  false, 
adid  that,  if  he  had  not  studiously  concealed  the  circum- 
abmees  of  Jaeque,  the  plaintifl^  would  never  have  employ- 
ed him  as  their  agent 

Bfr.  Serjeant  Janes  now  shewed  cstuse.-^The  question 
was  left  most  correctly  by  the  Lord  Chief  Justice  to  the 
Jury,  and  thi^  defendant  is  entitled  to  i^tain  the  verdict 
fimiid  for  hnn,  and  which  tiras  fully  warranted  by  the 
efidence,  and  there  is  consequently  no  ground  to  disturb 
the  verdict,  oi'  to  send  the  cause  dowti  to  another  trial.  In 
orAet  to  sustain  an  action  of  this  naturie,  it  is  not  enough  to 
shew  that  the  defendant  has  made  an  inaccurate  or  un- 
tnie  repi^es^htation,  or  that  he  asserted  what  he  does 
not  know,  or  sopptessed  facts  which  were  within  his 
knowledge;  it  most  be  shewn,  either  that  he  acted  with  a 
iricked  design,  or  that  he  had  a  fraudulent  intention,  or 
was  induced  to  liiake  repreisentations  in  favour  of  a  third 
party,  frota  interested  or  pecuniary  motives.  In  other 
words,  there  must  either  be  an  intent  to  injure  the  party 

(a)  3  6o8.  &  Pul.  371.  ^ 
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1830.  to  whom  the  representation  is  made,  or  to  benefit  the 
person  making  it.  In  Pasley  v.  Freeman^  Mr.  Justice 
Grose,  in  delivering  a  most  elaborate  judgment,  said  (a): 
**  It  is  admitted,  that  the  action  is  new  in  point  of  prece- 
dent: but  it  is  insisted  that  the  law  recognizes  principles 
on  which  it  may  be  supported.  The  principle  on  which  it 
is  contended  to  lie  is,  that,  wherever  deceit  or  falsehood 
is  practised  to  the  detriment  of  another,  the  law  will  give 
redress.  This  proposition  I  controvert.  If  the  assertion  be 
a  nude  assertion,  it  is  that  sort  of  misrepresentation,  the 
truth  of  which  does  not  lie  merely  in  the  knowledge  of  the 
defendant,  but  may  be  inquired  into,  and  the  plaintiff  is 
bound  to  do  so,  and  he  cannot  recover  a  damage  which 
he  has  suffered  by  hb  own  laches.^  And,  in  the  subsequent 
case  of  Haycrafi  v.  Creasy  (6),  it  was  expressly  decided, 
that  the  foundation  of  an  action  of  this  nature  is,  fraud 
and  deceit  in  the  defendant,  and  a  damage  to  the  plaintiff 
in  consequence  thereof;  and  Mr.  Justice  Grose  there, 
said  (c) :  "  Until  some  case  shall  be  decided  which  goes 
further  than  that  of  Pasley  v.  Freeman^  there  must  be 
evidence  of  fraud  to  support  such  an  action,  and  evidence 
of  being  a  dupe  is  not  sufficient."  If  a  person  assert  a 
falsehood,  he  must  know  that  his  assertion  is  not  true;  but 
here  the  plaintiffs  did  not  shew  that  the  defendant  was  ac- 
tuated by  any  malicious  motive,  or  that  he  intended  to 
defraud  or  injure  them,  or  to  benefit  himself.  Although 
he  might  have  wished  to  confer  a  benefit  on  Jacgue, 
and  though  the  latter  had  been  previously  unsuccessful 
in  trade,  yet  the  defendant  might  have  believed  that  he 
was  a  fit  and  proper  person  to  be  employed  as  an  agent 
to  sell  on  commission.  The  recommendation  of  Jacque 
to  the  plaintiffs  was  in  the  nature  of  a  guarantie;  and  as 
it  was  made  nearly  three  years  before  Jacque  made  any 
default,  he  ought  not  to  be  responsible  for  his  misconduct, 

(a)  3  Term  Rep.  53, 5.  (6)  2  East,  92.  (c)  Id.  106. 
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llie  plaintiffi  having  continued  to  employ  him  in  the  inter-         1^^ 
val.    Bat,  as  it  was  not  shewn  that  the  defendant  acted 
with  a  malicious  or  fraudulent  intent,  there  is  no  ground 
to  disturb  the  verdict  which  the  Jury  were  fully  warrant- 
ed in  finding  for  hinu 

Mr.  Serjeant  WUde^  (and  Mr.  Serjeant  Stephen  was 
with  him),  in  support  of  the  rule,  were  stopped  by  the 
Conri. 

Lord  Chief  Justice  Tindal. — Without  having  this  case 
fiirdier  discussed,  the  Court  will  be  better  satisfied  if  it  is 
subnitted  to  the  consideration  of  another  Jury.  It  is 
Aerefore  better  to  say  but  little  at  present,  either  as  to 
the  nature  of  the  evidence  or  facts  proved  at  the  trial,  as 
it  may  tend  to  prejudice  the  parties  when  the  cause  conies 
on  to  .be  re-heard.  But  I  must  make  one  observation  as 
to  the  law,  as  far  as  regards  the  right  of  the  plaintiffs  to 
maintain  this  action,  as  stated  by  my  brother  Janes,  as  it 
k  not  warranted  by  nor  consistent  with  any  previous  ad- 
judication or  decision,  and  no  authority  has  been  referred 
to  in  support  of  such  a  principle.  He  has  insisted  that  it 
it  not  sufficient  for  a  plaintiff;  in  order  to  ground  an  ac- 
tion ibr  deceit  against  the  defendant  for  misrepresenting 
or  mis-stating  the  circumstances  or  character  of  a  third 
person,  to  shew  that  the  representation  is  false  within  the 
knowledge  of  the  party  making  it,  and  that  damage  has 
actually  accrued  to  the  person  to  whom  it  was  made;  but 
that  he  must  also  shew  that  the  defendant  was  actuated 
by  malice,  or  some  interested  motive,  independently  of  the 
&cts  he  has  represented  as  being  true.  I  am  not  aware 
of  any  authority  for  such  a  proposition,  and  it  appears  to 
Bie  to  be  immaterial  what  the  motive  might  be.  The  law 
will  infer  an  improper  motive,  if  a  party  make  an  incorrect 
or  wrong  statement,  if  such  statement  be  shewn  to  be 
&lse  within  his  own  knowledge,  and  is  proved  to  have  oc-^ 
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1^30.        casioned  a  damage  or  injury  to  the  person  to  whom  it  19 
Foster       made.    I  therjefpre  think  that  there  ougbt  to  be  a  new 
jtrial  on  payment  of  costs. 


V. 

Charles. 


Mr.  Justice  Park. — I  am  also  of  opinion  that  there  ought 
to  be  a  new  trial,  for  the  reasons  stated  by  my  Lord  Chief 
Justice.  I  do  not  agree  with  the  proposition  as  stated  by 
my  brother  Jones,  particularly  as  he  has  referred  to  no  au- 
thority in  its  support.  I  perfectly  remember  when  the  case 
of  Pasley  v.  Freeman  was  decided ;  and  in  Haycraft  ▼• 
Crecuy,  Mr.  Justice  Grose,  Mr.  Justice  Lawrence,  and 
Mr.  Justice  Le  Blanc,  differed  from  Lord  Kenyan,  and 
we  all  know  the  great  distress  of  mind  that  decisbn  caus- 
ed  him.  But  my  brother  Chambre,  who  was  one  of  the 
most  eminent  Judges  that  ever  sat  in  this  Court,  laid  down 
the  law  applicable  to  this  species  of  action  in  Tapp  t. 
Lee,  and  which  I  believe  has  ever  since  been  acted  upon 
and^  treated  as  an  authority.  He  there  said  (a):  *'It 
would  be  an  absurdity  in  law  to  bold,  that  if  a  man  draws 
another  into  a  snare,  the  party  suffering  should  have  no 
remedy  by  action.  An  action  on  the  case  for  deceit  is 
well  known  to  the  law,  and  I  cannot  agree  in  the  argu- 
ment which  has  been  used  for  the  defendant,  that  such  - 
actions  ought  to  be  confined  to  representations  which  are 
literally  false.  Fraud  may  consist  as  well  in  the  sup- 
pression of  what  is  true,  as  in  the  representation  of  what 
is  false.  If  a  man,  professing  to  answer  a  question,  select 
those  facts  only  which  are  likely  to  give  a  credit  to  the 
person  of  whom  he  speaks,  and  keep  back  the  rest,  he  is 
a  more  artful  knave  than  he  who  tells  a  direct  falsehood. 
As  to  the  case  of  Haycraft  v.  Creasy,  I  agree  with  the 
majority  of  the  Judges  who  decided  the  point  of  law.  In 
that  case  there  was  no  fraud,  but  fraud  is  the  foundation 

(«)  3  Bos.  &  Pul.  371. 
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9£  the  Mdkm.  There^  the  defendant  himself  was  misled-^ 
oferjr  thing  which  he  stated  he  believed,  the  ground  of 
action,  theielbre,  totally  fiuled.^ 

Mr.  Justice  Gasbleb. — The  decisions  adrerted  to  ap- 
pear  to  me  to  establish  this  principle,  that,  if  a  party  tell 
SB  untruth,  or  misrepresent  a  fiust  within  his  own  know- 
ledge, ao  aa  to  create  an  injury  to  the  person  to  whom  the 
fsmmnnication  is  made,  it  is  a  sufficient  ground  of  action. 
Heie,  the  defendant  Tolnntarily  represented  the  character 
of  his  young  friend  to  the  plaintiffii  in  the  strongest  pos- 
■his  tenns  of  approbation  :*— but,  as  the  attention  of  an- 
qdier  Jury  is  deemed  requisite,  I  abstain  from  expressing 
SBf  opinion  on  the  subjects 
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1830. 


Mr.  Juatioe  Bosamqvbt  concurred. 

Rule  absolute  for  a  new  trial,  on  payment 
of  costs. 


Greensladb  9.  Halliday. 


Monday, 
Feb.  8/A. 


1  His  was  an  action  on  the  case  for  an  alleged  injury  to  The  piaintur 
the  plaintiff*s  rerersionary  interest,  by  the  defendant's  to^i^rTbtck^he 
poUinir  down  and  removinir  a  board  placed  across  a  stream  waterofastrcam 

*^  ^  °  *^  running  through 

ofwater  flowing  to  the  defendant's  mill,  and  which  board  the  defendant's 
was  put  up  by  the  plaintiff  for  the  purpose  of  irrigating  p^urpl^'^ofirri- 
his  meadow.  f  ^»»  ■  ";•■ 

dow.    The  on- 

The  first  count  of  the  declaration  stated,  that,  before  ginaimodeof 

enjoying  thia 
right  had,  for 
fifty  yeai%  keen  by  pladng looac  ttoneiy  and  ooeaafenally  a  board,  aeroaa  the  itreatt;  but,  on  a  late 
oocttion,  the  ptahitiff's  tenant  fSutened  down  the  board  with  stakes,  and  the  defendant  caused  both 
tbi  board  amd  the  aCaliM  to  be  itmofed:— H«tf,  that  he  coutd  only  Justify  the  removal  of  the 
aakes;  and  the  Jury  having  fimnd  a  verdict  ibr  the  plaintiir  in  an  i}ction  on  the  case  for  an  alleged 
b^iiry  te  Um  by  the  remo^  of  the  board,  the  Court  refnied  to  grant  a  new  trial 
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1930.        and  at  the  time  of  committing  the  grievance  by  the  de«* 
^  fendant  thereinafter  mentioned,  a  certain. close  of  jneadow 

UREENSLAOE  ' 

V*  land,  with  the  appurtenances,  situate  and  being  in  the  pa- 

rish of  Old  Cleevef  in  the  county  o£  Somerset,  and  near  to 
a  certain  stream  or  water-course  there,  was  in  the  pos- 
session or  occupation  of  one  William  Hagley  as  tenant 
thereof  to  the  plaintiff  (the  reversion  thereof  then  and  still 
belonging  to  the  plaintiff),  to  wit,  at  &c. ;  that,  long  be- 
fore and  until  and  at  the  time  of  the  committing  the  griev- 
ance theremafter  mentioned,  a  great  part  of  the  water  of 
the  said  stream  or  water-course  did  run  and  flow,  and  of 
right  ought  to  have  run  and  flowed,  and  still  of  right  ought 
to  run  and  flow  therefrom,  under  a  certidn  arch,  unto,  into, 
and  along  a  certain  channel,  and  thence,  unto,  into,  and 
over  a  certain  close  of  the  defendant,  and  from  thence, 
through  a  hole  under  the  cellar  of  a  certain  dwelling-house, 
unto  and  into  a  certain  channel,  and,  from  thence,  unto  and 
into  the  said  close  of  meadow  land,  for  the  irrigating  and 
watering  of  the  said  close,  and  the  benefit  and  improve- 
ment of  the  soil  thereof: — yet,  the  defendant,  well  knowing 
the  premises,  but  contriving  and  wrongfully  and  unjusdy 
intending  to  injure,  prejudice,  and  aggrieve  the  plaintiff  in 
his  reversionary  estate  and  interest  of  and  in  the  said  close 
of  meadow  land,  with  the  appurtenances,  whilst  the  same 
was  so  in  the  possession  and  occupation  of  the  said  Wil- 
liam Hagley  as  tenant  thereof  to  the  plaintiff  as  afore- 
said, and  whilst  the  plaintiff  was  so  interested  therein  as 
aforesaid,  to  wit,  on  the  \si  January,  1829,  at  &c.,  wrong- 
fully and  unjusdy,  without  the  leave  or  licence  and  against 
the  will  of  the  plaintiff,  pulled  down  and  removed  a  cer- 
tain board  before  then  erected,  and  then  standing  and  be- 
ing in  and  across  the  said  steam  or  water-course,  for  the 
purpose  of  diverting  and  turning  the  said  part  of  the  said 
water  there  under  the  said  arch,  and  unto  and  into  and 
along  the  said  channel  and  close  of  the  defendant,  unto 
and  into  the  said  clos^e  of  meadow  land,  for  irrigating  and 
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watering  the  same,  and  benefiting  and  improving  the  soil         1830. 
thereof  as  aforesaid,  and  wrongfully  and  unjustly  kept  and  "  ^ 

ONitiniied,  and  caused  to  be  kept  and  continued  the  said  _  v. 
board  so  pulled  down  and  removed  as  aforesaid^  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto,  and  thereby, 
dozing  the  tim^  aforesaid,  wrongfully  and  unjustly  let 
down  and  drew  off,  and  caused  to  be  let  down  and  drawn 
off,  a  great  part  of  the  water  of  the  said  stream  or  water* 
coarse,  which,  during  the  time  aforesaid,  ought  to  have 
nm  and  flowed,  and  otherwise  might  and  would  have  run 
and  flowed,  and  hindered  and  prevented  the  same  from 
mnrnqg  and  flowing  under  the  said  arch,  unto,  into,  and 
along  the  said  channel,  and  thence,  unto,  into,  and  over  the 
said  dose  of  the  defem^ant,  and  through  the  said  hole  and 
fiiamiel,  imto  and  into  the  said  close  of  meadow  land,  for 
the  porpoaes  aforesaid;  and,  by  means  of  the  several  pre* 
■iars  aforesaid,  the  aforesaid  close  of  meadow  land,  and 
die  aofl  thereof,  had  been  and  were  greatly  impoverished, 
deteriomted^  and  lessened  in  value,  and  the  plaintiff  had 
been  and  was  thereby  greatly  injured,  prejudiced,  and  ag- 
grieved in  his  reversionary  estate  and  interest  of  and  in  the 
tmd  doae  of  meadow  land,  with  the  appurtenances,  so  in 
the  possession  and  occupation  of  the  said  WiUiam  Hag- 
Itjft  at  tenant  thereof  to  the  plaintiff,  as  aforesaid. 

Tlie  defendant  pleaded  the  general  issue  of  not  guilty. 

At  the  trial,  before  Mr.  Justice  Burroughs  at  the  last 
Asnxes  at  Bridgewatevy  it  appeared  that  one  Hagleyteiit" 
ed  a  farm  of  the  plaintiff,  which  contained  an  ancient  mea- 
dow near  a  small  stream,  which  flowed  through  lands  be- 
longing to  the  defendant,  a  widow  lady,  who  defended  this 
action  as  guardian  to  her  son ;  that,  for  a  period  of  fifty 
years  or  more,  the  plaintiff's  tenants,  and  their  predeces- 
ion,  had  used  to  enter  the  defendant's  land,  and  pen  back 
the  water  of  the  stream  by  placing  a  row  of  loose  stones 
across  a  certain  part  of  it,  and  when  the  water  was  ob- 
structed or  penned  back  by  those  stones,  a  certain  portion 
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1B30.        of  it  ran  through  a  small  hole  or  archway,  and  then  along 
QKEKasLAom    ^  Artificial  channel  which  was  cut  at  some  length  over 
«•  the  defendant's  land,  and  thence  to  the  plaintiflTs  meadow, 

where  it  was  used  for  the  purpose  of  irrigating  the  same* 
Jt  also  appeared,  that,  in  dry  seasons,  when  the  loose 
stones  would  not  pen  the  water  sufficiently  high  to  make 
it  pass  to  the  plaintifPs  meadow,  his  tenants  used  to  place 
a  board  or  fender  across  the  stream,  which  was  supported 
by  these  stones,  but  neither  the  board  nor  stones  had  been 
permanently  fixed  until  January ,  1829,  when  the  plaintiflTs 
tenant  placed  the  board  in  front  of  the  stones,  and  fastOB:* 
ed  it  down  with  two  hooked  stakes,  which  he  drove  into 
the  bed  of  the  stream.^ 

It  did  not  appear  whether  this  board  penned  the  water 
higher  than  before;  but  the  defendant  considering  that  the 
making  the  dam  permanent  by  the  fixing  of  the  board 
might  establish  for  the  plaintifi^  a  greater  right  to  use  the 
ivater  than  he  before  had,  and  be  prejudicial  to  her  en- 
joyment of  a  mill  above»  and  of  certain  meadows  bdow  the 
dam,  she  ordered  the  stakes  to  be  pulled  up,  and  the  board 
to  be  removed  and  laid  on  a  road-way  adjoining  the  stream, 
and  at  the  same  time  told  the  plaintiff's  tenant,  that  he 
should  not  place  the  board  there  again  until  it  was  ascer* 
tained  what  quantity  of  water  ought  to  pass  to  the  plain* 
tiff's  meadow.  On  a  witness  being  called  to  prove  that 
declaration  by  the  defendant,  the  learned  Judge  refused 
to  receive  it  in  evidence,  and  seemed  to  think  that  the  de- 
fendant had  denied  the  plaintiff^s  right  to  use  the  water 
altogether,  and  told  the  Jury,  that,  if  the  board  penned  the 
water  back  in  an  unusual  manner,  or  higher  than  it  ought 
to  have  done,  the  defendant  was  entitled  to  pull  it  down, 
and  that  it  was  immaterial  how  it  was  fastened. 

The  Jury  found  a  verdict  for  the  plaintiff — damages,  one 
shilling. 

Mr.  Serjeant  Merewetker,  in  the  last  term,  obtained 
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•  nile  MM,  that  t\m  verdict  Hught  be  set  aaid^,  ai^d  a  nev        1830, 
tM  bad,  on  Am  grounds— ^^rjl,  that  the  verdict  wa«    g][^^^^^][]>, 
against  the  evidence,  and  that  the  Jury  ought  to  bav^     ^^  «. 
famid  tar  the  defendant,  as  the  plaintiff  bad  a39)|ined  too 
luge  a  righ^  by  making  the  dam  permanent  by  the  fas* 
fiening  of  the  board — secondly ^  that  the  dedaration  by 
Ikt  defandaot  at  the  time  the  board  was  rempved,  was 
■ptnperiy  rejected— and  la$ily^  that  the  Jury  had  been 
■iidireeted  aa  to  the  materiality  of  the  mode  by  whiqh 
die  board  wma  fastewd  down* 

Mr.  Serjeant  WUde  now  shewed  cause»-r-When  the 
bosid  waa  £utened  down  by  the  plaintiff's  t^nimt,  it  did 
not  ^vpear  that  the  water  was  thereby  penned  back  so  as 
tp  Buike  it  rise  to  a  greater  height  tban  it  did  beforOi  nor 
vas  there  any  evidence  to  sh^w  tl^at  the  board,  when 
fcsficiMid  down,  was  higher  than  the  dam  which  had  been 
finieriy  made  with  the  loose  stgnes.  The  plaintiff  proved 
thst  for  fifty  years  his  tenants  or  occupiers  of  the  meadow 
hid  penned  back  the  water  by  a  dam,  and  sometimes  by 
aboard,  without  any  interruption  by  the  defendant's  prede- 
cessors. The  weight  of  evidence,  therefore,  was  clearly  in 
fimiar  of  the  plaintiff,  and  although  the  defendant  insist- 
ed Ast  he  had  only  a  qualified  right,  y^t,  if  the  enjoy- 
ineot  of  such  right  were  substantially  the  same  after  the 
board  was  fastened  down,  a  mere  variation  by  making  the 
dam  permanent  was  immaterial.  In  LtUtreTs  case  (a), 
a  person,  having  two  old  fulling  mills,  to  which  was 
xed,  by  prescription,  a  right  to  a  water-course,  pulled 
Aem  down,  and  erected  two  mills  to  grind  corn;  it  was 
resolved,  that,  as  the  mill  was  the  substance,  and  the  ad- 
ditkm  demonstrated  only  the  quality,  and  the  alterfttion 
iras  not  of  the  substance,  but  only  of  the  quality,  or  the 
name  of  the  mill,  without  any  prejudice  in  the  water- 
course to  the  owner,  the  prescription  remained.    So,  here, 

(a)  4  Rep.  86. 
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1830.        the  board  was  the  substance,  and  the  addition  of  the 
^^     ^^^^      stakes  only  demonstrated  the  quality,  but  did  not  alter 

OREEMSLADE  ''  iiiii*j 

V.  the  substance;  and  it  was  not  shewn  that  the  detendant 

was  prejudiced,  or  sustained  any  injury  by  the  mere  act 
of  fastening  the  board ;  and,  although  she  might  have  or^ 
dered  the  stakes  to  be  taken  up,  she  had  no  right  to 
direct  the  board  to  be  removed,  which  was  an  excess 
of  power  which  the  law  will  not  justify.  In  Comyns^s 
Digest,  it  is  said  (a):  ^VA  circumstantial  variation  in  a 
thing,  to  which  a  prescription  is  annexed,  does  not  destroy 
the  prescription  ;'*  and  Hobari  (b)  is  referred  to  in  support 
of  that  position*  In  Saunders  v,  Newman  (e),  where  the 
occupier  of  a  mill  erected  a  wheel  of  different  dimensions 
from  the  former  one,  but  which  required  less  water,  Mr.  Jus^ 
tice  Bayley  said:  **  I  do  not  see  how  the  alteration  of  the 
wheel  can  make  any  difference  ;'*  and  Mr.  Justice  Abbott 
said:  ''When  a  mill  has  been  erected  upon  a  stream  for 
a  long  period  of  time,  it  gives  to  the  owner  a  right  that  the 
water  shall  continue  to  flow  to  and  from  the  mill,  in  the  man* 
ner  in  which  it  has  been  accustomed  to  flow  during  all 
that  time.  The  owner  is  not  bound  to  use  the  water  in 
the  same  precise  manner,  or  to  apply  it  to  the  same  miU; 
but  here,  the  alteration  is  by  no  means  injurious,  for  the  old 
wheel  drew  more  water  than  the  new  one.**  So  in  this  case, 
as  the  defendant  did  not  prove  that  the  board  was  higher 
when  fastened  than  it  was  before,  the  mere  alteration,  by 
rendering  the  dam  permanent,  could  not  affect  the  defend- 
ant; and  she  did  not  shew  that  her  right  had  been  ipte** 
judiced,  but  merely  conceived  that  the  plain tiff*s  right 
would  be  extended,  and  she  did  not  deny  the  existence  of 
his  right.  In  Williams  y.  Morland{d)  it  was  decided, 
that  flowing  water  is  publici  juris,  and  that  an  individual 
can  only  acquire  a  right  to  it  by  appropriating  so  much  of 
it  as  he  requires  for  a  beneficial  purpose;  and,  therefore^ 

• 

r 

(o) Tit.  "  Prescription,"  (G).  (d)  2  Barn.  &  Cress.  910;  S.  C- 

{b)  Page  39.  4  Dow.  &  Ryl.  583. 

(f)  I  Barn.  &  Aid.  258. 
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that  the  plaintiflr  could  not  recover  damages  for  the  mere  ISdO. 
erection  of  a  dam  by  the  defendant; — but  that  the  pkuitiff  Q|^EKg|.^oB 
wu  bound  to  allege  and  prove  that  he  had  sustamed  an  in- 
jiny  firom  the  want  of  a  sufficient  quantity  of  water.  Al- 
though in  Francis  v.  Drake  (a),  which  was  an  action  on  the 
case  finr  breaking  down  and  destroying  an  old  weir  and 
erecting  another  in  its  stead;  it  appeared  that  the  ovmer 
had  oouTerted  it  from  wood  to  stone;  and  the  Court  of 
Kkkg^M  Bench  held»  that  he  had  a  right  to  do  so,  if  he  did 
not  make  it  higher,  or  so  construct  it  as  to  affect  a  col- 
hleral  right,  viz.  to  prevent  salmon  from  leaping  over  it, 
on  going  up  the  river  to  spawn.  Here,  however,  there 
was  no  alteration  in  the  dam,  the  board  was  of  the  same 
dhafnsjona  as  those  formerly  used,  it  was  merely  secured 
by  a  different  mode;  and  the  declaration  by  the  defend- 
ant to  the  plaintiff's  tenant,  that  he  should  exercise  no 
light  there,  was  properly  excluded;  and,  although  the  de«* 
feodant  might  have  pulled  up  the  stakes,  she  certainly  was 
not  justified  in  ordering  the  board  to  be  removed. 

Mr.  Serjeant  Merewether,  in  support  of  his  rule. — The 
deieodant  did  not  dispute  the  plaintiff's  right  to  the 
water  as  he  had  before  enjoyed  it,  but  it  was  most  material 
fixr  her  to  support  her  own  interests,  and,  as  the  fastening 
the  board  down  with  stakes  gave  a  degree  of  permanency  to 
die  dam,  which  had  previously  been  only  occasional,  the 
defendant  was  fully  justified  in  remoring  it ;  and  if  the  ver- 
dict found  for  the  plaintiff  be  allowed  to  stand,  it  will  es- 
taUish  his  right  to  fix  the  board  with  stakes ;  but  as  they 
had  never  been  before  used,  and  were  driven  into  the 
defendant's  land,  the  plaintiff  was  clearly  a  trespasser. 

[Lord  Chief  Justice  TindaL — If  the  plain  tiff  had  brought 
trespass  agunst  the  defendant  for  removing  the  dam,  and 
die  had  pleaded,  by  way  of  justification,  that  she  had  re- 
moved the  stakes  which  were  unlawfully  driven  into  her 

(<i)  Not  reported 


V. 
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1^.        loxid,  might  iKot  ffae  {plaintiff  have  newly  assigned  that  the 
GiBBKstAM    defendiint  had  reiMoved  the  board  abo?] 

The  dam  was  not  a  pennanent  dam  before  the  board  was 
fiistened  down;  and  as  it  might  have  been  carried  away  by 
the  itream  when  the  defendant  ord^ed  the  stakes  to  be 
^Ued  up,  the  plaintiff  received  no  injury  by  its  removaL 
The  modS^  in  which  the  board  was  fixed  was  most  material^ 
especftdly  as  it  had  never  been  fiistened  before;  and  thii 
defendant's  declaration  to  the  tenant,  a<  the  time  of  the 
removal,  ought  to  have  been  received  in  evidence.  She 
did  not  deny  the  plaintiff's  right  to  the' water  altogether, 
but  merely  disputed  its  extent;  and  the  Jury  might  have 
bee»  led  to  believe  that  she  had  ordered  that  he  should 
not  exerdise  any  right  in  future,  or  that  she  had  denied 
bis  right  t&  any  part  of  the  water;  whereas  it  was  only  a 
qualified  or  liknited  interdiction,  made  in  consequence  of 
the  plsintiff's  converting  a  dam  which  had  been  only  used 
deeasimially,  to  a  fixed  and  permanent  dam. 

Lord  Chief  Justice  Tindal. — We  do  not  think  that 
thiere  has  beeh  such  a  misdirection  in  this  case,  sis  to  in- 
duce Us  to  grant  a  new  trial,  without  payment  of  costs. 
The  only  question  is,  whether  the  defendant  ha^  not  dooe 
more  than  she  was  justified  in  doing,  in  causing  the  stiikea 
td  be  pulled  up,  and  the  board  to  be  removed?  I  do  mUt 
§eiEi  my  way  with  sufficient  clearness,  to  say  that  the  ver« 
diet  fbr  the  plaintiff  ought  to  be  set  asid^.  The  evidence 
that  was  rejected  is  not  of  sufficient  importance,  in  itself,*  to 
authorize  such  a  step ;  for,  if  it  had  been  admitted,  the 
Jury  would  have  acted  rightly  in  coming  to  the  con- 
clusion they  did.  But,  from  the  evidence  before  us^  and 
On  which  this  case  must  be  decided,  I  ami  clearly  of 
opinion,  that  the  defendant  has  done  more  than  she  waa 
by  law  authorized  to  do.  The  board  in  dispute  hatd  been 
placed  across  the  stream  by  the  plaintiff,  long  before  its 
removal,  and  it  had  been  lately  fastened  down  by  his  ten- 
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flot,  bj  two  stiket.    Admitthig  that  thia  was  a  new  mode        ^^^ 

sf  fiziiig  the  board,  yet  the  defendant,  instead  of  re^  gbskmsladb 

mofhig  the  stakes,  removed  the  board  also,  and  laid  it  on  «• 

a  luad-waj.     If  a  party  who  has  a  right  to  erect  and 

raise  a  stone  weir,  erects  buttresses  thereto;  although 

they  might  be  an  encroachment  on  the  land  of  another, 

which  would  justify  him  in  pulling  them  down,  yet  he 

wonU  hare  no  right  to  pull  down  or  demohsh  the  weir 

also. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 


West  v.  Taunton.  ?f^' 

Feb.  9thm 

This  was  an  action  of  trover,  and  brought  to  recover  in  tnyr^r  for 
from  the  defendant,  a  Bow-street  officer,  certain  bank-  Tereignt,  and  a 
notes  and  sovereigns,  and  a  watch-seal,  which  the  defend-  aSllndimce^' 
ant  had  taken  from  the  plaintiff,  under  the  following  cir-  ^^^  ^  *p-  . 

^  pearance,  and 

CDBBitaDces: — ^The  sum  of  3,000/.,  the  property  of  the  filed  a  plea  at 
Cenwrismoners  of  his  Majesty's  Customs,  had  been  pro-  tL^^dTefend- 
eared,  by  means  of  a  forged  check,  from  the  Receiver  t^i'.i/b^n"'' 
General  of  the  Customs.    The  plaintiff  and  two  other  per-  duly  appointed 
sons  were  apprehended,  and  tried  at  the  Old  Baiky  for  half  of  hu  Ma- 
die  fiirgery;  one  was  executed,  another  transported  fo** ^^'tioMof 2« 
Gfe,  but  the  plaintiff  was  acquitted.     The  property  sought  ^T^fj?*?*". 
to  be  recovered  was  found  in  the  possession  of  the  plaintiff  outomt,  and 
at  the  time  he  was  taken  into  custody  by  the  defendant;  ZJi  soUdtor 
and  he  believing  the  money  to  be  part  of  the  proceeds  of  ^^J|^^  ^ 
the  forged  check,  and  as  the  impression  on  a  sealed  letter  behalf,  comet 

and  defends  the 
wrong  and  in- 
Jbj,  when  Sec  The  pUintUT  treated  this  plea  as  a  nullity,  and  rigned  judgment  The  Court  set 
thr  jadg^MBf  MwtUt  on  the  groond,  that  the  fdea  saflldaitly  disebied  that  the  person  defending 
as  alioraey  waa  adfing  in  matters  concerning  the  retenue,  and  within  the  statutory  exemption  of 
9Gisfu4,cS5. 
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18dOJ  found  in  the  possession  of  one  of  the  other  parties  corres- 
ponded with  the  seal  worn  by  the  plaintiff,  the  defendant 
seized  that  also. 

The  entry  of  the  defendant's  appearance  in  the  filacer's 
book  was  as  follows : — 

"  Middlesex-^ Samml  Hercules  Taunton,  aU.  Wil- 
Uam  Joseph  West;  cap.  returnable  fifteen  days  of  St. 
Martin, 

J.  G.  Walfordr 

A  declaration  having  been  delivered  to  Mr.  Watford, 
with  notice  for  the  defendant  to  plead  within  the  usual 
time,  the  following  plea  was  filed  in  the  Prothonotaries' 
office : — 

**  And  the  said  Samuel  Hercules  Taunton^  by  Joseph 
Green  Walford^  who  has  been  duly  appointed  solicitor  on 
behalf  of  his  Majesty,  under  the  directions  of  the  Commis- 
sioners of  his  Majesty's  Customs,  and  who  acts  as  such  so- 
licitor, under  such  directions,  in  this  behalf,  comes  and  de- 
fends the  wrong  and  injury,  when  &c.,  and  says,  that  he 
is  not  guilty  of  the  said  supposed  grievances  above  laid  to 
his  charge,  in  manner  and  form  as  the  said  William  Jo^ 
seph  West  hath  above  thereof  complained  against  him. 
And  of  this,  he,  the  said  Samuel  Hercules  Taunton  puts 
himself  upon  the  country,**  &c. 

The  plaintiff  treated  this  plea  as  a  nullity,  and  signed 
judgment,  and  assigned  as  a  reason  for  his  so  doing,  that 
the  defendant  had  neither  appeared  personally,  nor  by  an 
attorney  of  this  Court  duly  appointed  by  him,  but  by  the 
solicitor  of  his  Majesty's  Customs,  who  had  no  authority 
to  act  as  a  solicitor  or  attorney,  except  in  revenue  mat- 
ters, pursuant  to  his  appointment  by  the  statute  9  Oeo. 
4f,  c.  25;  and  that  it  did  not  appear  that  any  matters  con- 
cerning the  Kvenue  were  in  question  in  this  suit. 
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Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term^  ob-         1B30. 
Uined  a  rule  nisi  that  the  judgment  might  be  set  aside, 
tod  that,  upon  payment  of  the  costs  of  the  action  up  to 
the  time  of  signing  judgment,  and  the  costs  of  this  appli- 
cation to  the  Court,  and  the  delivery  up  of  the  watch-seal 
to  the  plaintiff,  all  further  proceedings  might  be  stayed; — 
or,  if  the  plaintiff  would  not  accept  the  seal,  that  so  much  of 
the  declaration  as  related  to  the  said  seal  might  be  struck 
(Mit.    The  learned  Serjeant  produced  an  affidavit  made 
by  the  defendant,  that  he  had  no  interest  whatever  in  tlic 
cause,  and  that  he  was  indemnified  in  defending  this  action 
by  the  Commiasioners  of  his  Majesty's  customs,  he  having 
sciied  the  property  in  question  in  his  capacity  of  a  police 
officer,  and  which  he  had  delivered  over  to  an  officer  of 
the  crown;  and  that  he  fully  believed  the  bank-notes  and 
Mnrereigna  found  in  the  plaintiflTs  possession,  were  the  pro- 
ceeds of  the  forged  check  obtained  from  the  Receiver- 
general  of  the  customs. — Mr.  Walford  also  deposed,  that 
he  had  been  duly  appointed  solicitor  on  behalf  of  iiis  Ma- 
jesty, under  the  directions  of  the  Commissioners  of  iiis 
Ka|esty*6  customs. 

Mr.  Serjeant  Toddy  now  shewed  cause. — The  only 
question  in  this  case  arises  on  the  construction  of  the  sta- 
tute 9  Geo.  4,  c.  25,  which  authorizes  the  appointment  of 
persons  to  act  as  solicitors  on  behalf  of  his  Majesty,  in 
any  Court  or  jurisdiction,  in  revenue  matters;  and  after 
redting,  *  that  it  had  been  found  greatly  conducive  to  the 
public  interest,  that  persons  specially  appointed  by  the 
Commissioners  of  the  treasury,  or  by  the  several  Commis- 
skmen  of  his  Majesty's  revenue,  to  be  solicitors  or  attor- 
neys OD  behalf  of  his  Majesty,  should  act  and  practise  as 
sudi  solicitors  or  attorneys,  without  being  admitted  and 
enrolled  as  solicitors  or  attorneys,  and  without  being 
subject,  by  reason  of  such  acting  or  practising,  to  any 
of  the  regulations  in  force  in  any  part  of  the  United 
Kingdom   relating   to   soUcitors  or  attorneys,'  it  enacts 

VOL.  IV.  G 
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1830.  ^  <<  That,  whenever  any  person  has  been  appointed  to  be  so- 
licitor or  attorney  on  behalf  of  his  Majesty,  under  the  or- 
ders of  the  Commissioners  of  the  treasury,  customs,  &c.,  &c., 
it  shall  and  may  be  lawful  for  such  person  to  act  and  prac- 
tise as  such  solicitor  or  attorney,  under  such  orders,  in  all 
Courts  and  jurisdictions  in  the  United  Kingdom."  At  law, 
a  defendant  must  either  appear  personally,  or  by  an  attor- 
ney of  the  Court,  who  acts  on  his  retainer,  and  over  whom 
the  Court  has  jurisdiction ;  and  although  the  solicitor  of 
the  customs  is  appointed  to  act  on  behalf  of  his  Majesty, 
under  the  statute  9  Geo.  4,  yet  it  is  not  competent  to  him 
to  appear  and  file  a  plea  for  a  defendant,  without  stating 
that  he  acts  on  his  behalf;  for  he  has  only  authority  so  to 
do  when  the  cause  or  matter  in  dispute  concerns  revenue 
matters,  of  which  the  Court  should  be  apprized,  either  by 
affidavit,  or  by  a  suggestion  on  the  record.  Although  the 
Lord  Mayor  of  London  constitutes  the  chief  Prothonotary 
of  this  Court  his  attorney,  to  prosecute  and  defend  the 
rights  and  privileges  of  the  city,  yet  the  Lord  JAayot 
comes  personally  into  Court,  and  nominates  the  Prothono- 
tary as  his  attorney,  and  his  name  is  immediately  record- 
ed. But  Mr.  Walford  is  not  an  attorney  of  the  Court, 
and  there  is  nothing  to  shew  that  be  has  authority  to  act 
for  the  defendant,  or  that  he  defends  the  action  on  behalf 
of  his  Majesty,  or  that  the  interests  of  the  revenue  are 
concerned. 

Mr.  Serjeant  Wilder  in  support  of  his  rule. — Iln  the  late 
case  of  Rowe  v.  Brenion{a),  the  Court  of  King's  Bench 
granted  a  trial  at  bar,  upon  the  mere  suggestion  of  the 
Attorney-General,  that  the  crown  was  interested  in  the 
result  of  the  cause,  although  there  was  nothing  to  shew, 
on  the  face  of  the  record,  that  any  such  interest  existed. 
But  here  it  is  alleged  in  the  plea,  that  Mr.  fPalford  has 
been  duly  appointed  solicitor  on  behalf  of  his  Majesty, 

(a)  8  Bam.  &  Cress.  737;  S.  C,  3  Man.  &  Ryl.  133. 
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under  the  directiom  of  the  Commissioners  of  the  customs,  1830. 
and  that  he  acts  as  such  solicitor;  which  b  a  sufficient  in- 
dmatioii  of  lus  authority  to  the  Court.  At  all  eventSi  the 
plaintiff  should  either  have  demurred^  or  applied  to  set 
aside  the  plea,  and  not  have  treated  it  as  a  nullity,  and 
signed  judgment. 

Lord  Chief  Justice  Timdal.— I  feel  no  doubt  whatever 
28  to  the  authority  of  Mr.  Walford  to  appear  as  the  attor** 
oey  ior  the  defendant  in  this  cause ;  and  that  authority  suf- 
ficiently appears  upon  the  face  of  die  plea,  and  is  properly 
stated.  At  coimnon  law,  and  previously  to  the  statute  of 
WeHminsier  the  second  (a),  no  parties  to  a  suit  were  per- 
mitted to  appear  by  attorney  without  the  King's  special 
warrant;  but  now,  by  that  statute,  a  general  liberty  is 
given  to  parties  to  appear  and  defend  by  attorney.  The 
practice  being  thus  established,  the  niunber  of  persons 
who  assumed  to  act  as  attorneys  was  found  to  be  highly  in- 
convenient; and,  from  the  time  of  Jame$  the  First  (6)  to 
George  the  Second  (c),  various  acts  of  Parliament  were 
passed  for  the  regulation  of  attorneys,  and  to  limit  their 
mnnber,  and  by  which  certain  modes  of  qualification 
were  prescribed  previoudy  to  their  admission,  and  a  pe- 
nalty enforced  on  persons  practising  without  haying  been 
duly  admitted ;  and  the  object  of  the  statute  9  Geo.  4, 
c  25,  was,  to  exempt  from  those  penalties  persons  who 
had  not  been  duly  admitted  and  enrolled  as  solicitors  or 
attorneys,  but  who  had  been  specially  appointed  to  act  as 
such,  on  behalf  of  his  Majesty.  The  first  section  express- 
ly enacts,  that,  **  whenever  any  person  has  been,  or  is,  or 
shall  be  apjKMuted  to  be  soticitor  or  attorney  on  behalf  of 
his  Majesty^  under  the  orders  and  directions  of  the  Com- 
missioners of  the  treasury,  ctaiofiM,  excise,  or  stamps, 


[a)  13  Edw.  !,  c.  10.  (c)  2  Geo.  2,  c  23,  made  perpc- 

ih)  3  Jac.  1.  c  7.  tual  by  30  Geo.  2,  c.  19. 

g2 
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1830.  or  under  the  orders  and  directions  of  any  Commissioners, 
or  other  person  or  persons  having  the  management  of  any 
other  branch  of  his  Majesty's  revenue,  for  the  time  being, 
it  is  and  shall  and  may  be  lawful  for  such  person  to  act 
and  practise  as  such  solicitor  or  attorney,  under  such  or- 
ders and  directions,  in  all  and  every  Court  and  Courts,  ju- 
risdiction and  jurisdictions,  place  and  places,  in  any  and 
every  part  of  the  United  Kingdom;  any  thing  in  any  act  of 
Parliament,  or  in  any  order  or  rule  of  any  Court  of  Justice, 
or  any  law,  usage,  or  custom,  in  force  in  any  part  of  the 
United  Kingdom  relating  to  solicitors  or  attorneys,  or  to 
the  admission  or  practice  of  such  solicitors  or  attorneys,  to 
the  contrary  in  anywise  notwithstanding;**  and  the  second 
section  enacts,  ^'  that  every  person  who  shall  or  may  have 
acted  as  such  solicitor  or  attorney  under  or  in  pursuance 
of,  or  in  obedience  to,  any  such  appointment,  orders,  and 
directions,  shall  be  and  is  hereby  respectively  indemnified 
for  and  on  account  of  the  same,  and  of  any  act  or  thing 
done  in  pursuance  of,  or  in  obedience  to,  or  in  conformity 
with,  such  appointment,  orders,  and  directions;  and  if  any 
action,  suit,  prosecution,  or  proceeding,  hath  been,  or  shall 
be  commenced  against  any  person,  for  or  in  respect  of  any 
act,  matter,  or  thing  done  under  such  appointment,  orders, 
or  directions  as  aforesaid,  it  shall  be  lawful  for  the  defend- 
ant or  defender  in  any  such  action,  suit,  prosecution,  or 
proceeding,  in  or  before  whatever  Court  the  same  may  be 
commenced  or  had,  to  apply  to  such  Court,  by  motion  in  a 
summary  way,  to  stay  all  proceedings  whatever  against  such 
defendant  or  defender,  and  such  Court  is  hereby  required 
to  make  order  for  that  purpose  accordingly.**  Here,  the 
words  used  in  the  plea  su£Sciently  disclose  to  the  Court 
that  Mr.  Wafford  has  been  duly  appointed  solicitor  of  his 
Majesty's  customs,  and  that  he  acts  as  such : — they  not  only 
point  out  his  character,  but  bring  him  within  the  excep- 
tion in  the  9  Oeo.  4;  and  he  is  also  authorized  to  act  as  an 
attorney  for  the  Commissioners  by  whom  he  was  appointed. 
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The  plaintiff,  therefore,  should  not  have  treated  the  plea         1830. 
as  a  nullity :  but  he  will  not  be  concluded  by  this  decision, 
for  he  may  sue  for  the  penalty  imposed  by  the  statute  2 
Geo.  2,  c  2S,  8.  S4,  if  Mr.  Walford  be  not  legally  autho- 
rised to  act  as  the  attorney  for  the  defendant. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.   The  ob- 
ject of  the  statute  9  Oeo.  4,  was  to  have  persons  of  su- 
perior rank  and  character  to  act  as  attorneys  or  solicitors 
on  behalf  of  his  Majesty,  and  to  exempt  such  persons 
from  the  penalties  which  attach  to  those  who  practise 
as  attorneys  without  having  served  a  regular  derkship,  or 
been  duly  admitted.  Although,  before  the  statute  of  fFest" 
mtuier  the  second  was  passed,  a  party  could  not  sue  or 
defend  by  attorney,  but  the  defendant  himself  delivered  his 
plea  in  Court,  yet  he  may  now  appear  and  plead  by  an  at- 
torney who  is  authorised  to  act  for  him  as  such.   Although 
it  has  been  said,  that  one  who  acts  as  an  attorney  should 
be  subject  to  the  jurisdiction  of  the  Court  of  which  he  is 
an  officer,  still  I  am  not  prepared  to  say,  that  a  person  who 
fiHs  the  situation  and  acts  in  the  character  of  solicitor  to 
the  customs,  would  not  be  equally  amenable  to  the  Court 
for  misconduct,  as  a  person  duly  qualified  to  act  as  an  at- 
torney.    I  have  no  doubt  but  that  the  plea  was  properly 
pat  in  and  filed,  and  that  Mr.  JFalford  acted  under  the 
directions  of  the  Commissioners  of  the  customs. 

Mr.  Justice  Gaselee. — Mr.  Walford  no  doubt  consi- 
dered himself  fully  qualified  to  act  as  attorney  for  the  de- 
fendant, and  I  think  he  need  not  have  made  any  applica- 
tion to  the  Court  previously  to  the  filing  of  the  plea.  It 
clearly  appears  from  the  proceedings,  as  stated  in  the  de- 
fendant's affidavit,  that  the  matter  at  issue  between  the 
parties  concerns  the  revenue,  as  a  forgery  had  been  com- 
mitted, by  which  a  large  sum  had  been  obtained  from  the 
Receiver-general  of  the  customs,  and  the  defendant  was  set 


86  CASES  IN  HILARY  TERM^ 

1830.  in  motion  by  the  CoBimissioners,  who  took  the  plaintiff  in- 
to custody,  and  found  bank-notes  and  money  in  his  pos- 
session, which  he  beheved  to  be  the  produce  of  the  forged 
check;  and  it  also  appears  by  Mr.  WtdfordCs  affidavit,  that 
he  had  been  duly  appointed  solicitor  to  the  customs,  and 
he  was  clearly  authorized  to  act  in  that  character. 

Mr.  Justice  Bosanquet. — Generally  speaking,  a  de- 
fendant can  only  appear  and  defend  by  an  attorney  duly 
qualified  and  a^piitted  by  the  Court;  but,  in  matters  con- 
cerning the  revenue,  persons  who  have  been  appointed 
solicitors  or  attornies  on  behalf  of  his  Majesty,  are  autho- 
rized tp  act  as  such  by  virtue  of  the  statute  9  Geo.  4,  and 
this  case  certainly  embraces  a  matter  connected  with  the 
revenue.  Mr.  Walfard  did  not  constitute  himself  an  at- 
torney, and  he  has  sworn  that  he  had  been  duly  appointed 
solicitor  to  the  custom9.  The  defendant,  by  his  appearance, 
adopted  him  as  his  attorney,  and  authorized  him  to  act 
in  his  behalf;  and  the  statute  does  not  confine  the  pri- 
vilege to  cases  in  which  the  Crown  is  a  party  or  concerned, 
but  extends  to  all  matters  affectipg  the  revenue.  The 
rule,  therefore,  must  be  made  absolute. 

The  Court,  after  referring  to  the  cases  of  Pickering  v* 
Trusie  (a),  Brunsdon  v.  Austin  (6),  Tucker  v.  Wright  (c), 
and  Earle  v.  Holdemess  (cf ),  ordered,  that,  upon  the  de- 
fendant's delivering  up  the  seal  to  the  plaintiff,  accord- 
ing to  the  terms  of  the  rule,  it  should  be  made — 

Absolute. 

(«)  7  Term  Rep.  63.  Bing.  601. 
C6)  Tidd's  Prac.  9th  edit.  Vol.  1,  {d)  I  Moore  &  Payue,  254;  S. 

p.  545.  C.  4  Bing.  462. 
(i)  II  B.Moore,  500;  S.  C.  3 
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Sha&pe  and  Anolher^  Aasignees  of  Harrison^  an  Insol*       Tuesday, 

vent  Debtor,  r.  Thomas.  ^^^'  ^'*- 

1  HIS  was  an  action  of  assumprit  for  money  had  and  A  warrant  of 
received,  and  brought  by  the  plaintiffs,  as  assignees  of  one  ^^7 byTttad- 
Harrisan,  an  insolvent  debtor,  against  the  defendant,  to  •^  ^,  ®"« ®^  ^» 

'     ®  creditors,  autho- 

lecover  a  sum  of  money  which  he  had  become  possessed  riaing  him  to 
of  under  the  following  circumstances.  On  the  5th  of  Janu-  ment  and"ue' 
ory,  1827,  Harrison^  being  in  embarrassed  circumstances,  fojl^^ST^iTd 
called  a  meeting  of  his  creditors  at  Southampton^  and  pro-  J«  ^'^^^  "^ 
posed  to  execute  a  deed  of  assignment  of  all  his  property,  inttnunent  was 
to  trustees,  in  trust,  to  pay  all  his  creditors  ten  shillings  ^.^u^Voand 
in  die  pound;  and  he  instructed  his  attorney  to  prepare  *^^„*^^"^e^" 
die  deed  accordingly.    On  the  same  night  he  went  to  fendant  meant 
London t  for  the  purpose  of  obtaining  the  consent  of  some  of  nefit  of  the  in- 
his  creditors  there,  and  on  the  8th  oi  January  he  executed  a  ^^^^^^^^ 
warrant  of  attorney  to  the  defendant,  his  brother-in-law,  to  *»« » *^*^?*^  "P- 

^  on,  or  auign- 

secure  him  700/.  and  interest,  at  the  rate  of  5/.  per  cent.,  ment  of  the  es- 

and  the  defendant  was  to  be  at  liberty  to  enter  up  judg-  of  the  insolvent, 

ment  forthwith,  or  at  any  time  thereafter,  and  to  sue  out  J^^^l^  of^t^^"*^ 

execution  for  the  above  sum  and  interest  due  thereon,  statute  7  Geo.  4, 

The  defendant  entered  up  judgment  on  the  13th  of  </ait-  as  against  the 

nary,  and  sued  out  a  writ  of  Jleri  facias  thereon  on  the  J^^vent.*^  ^**^ 

loth,  which  was  executed  on  the  16th,  and  on  the  22nd 

the  whole  of  Harrison's  goods  and  stock  in  trade  were 

valued   and  appraised   to   the  defendant  at  the  sum  of 

395/.  Ms.    The  other  creditors   of  Harrison  obtained 

nothing ;  and,  one  of  them  having  arrested  him  on  the  7th 

q{  February f  he  went  to  prison  on  the  8th,  on  the  14th 

he  petitioned  the  Court  for  the  relief  of  Insolvent  Debtors, 

and  on  the  22nd  March  was  discharged  by  order  of  that 

Court,  under  the  statute  7  Geo.  4,  c.  57. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  the 
last  Assizes  at  Winchester,  his  Lordship  told  the  Jury, 
that,  if  the  warrant  of  attorney  was  executed  by  Harrison, 
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with  a  view  to  his  taking  the  benefit  of  the  Insolvent 
Debtors'  Act,  it  was  void  as  against  the  plaintiffs  as  his 
assignees;  and  they  found  that  the  instrument  was  execut- 
ed with  such  an  intent,  and  accordingly  returned  a  verdict 
for  the  plaintiffs. 


Mr.  Serjeant  Merewether,  in  the  last  term,  obtained  a 
rule  nisi,  that  this  verdict  might  be  set  aside,  and  a  npn- 
suit  entered,  on  the  ground  that  the  warrant  of  attorney 
executed  by  Harrison,  and  given  to  the  defendant,  was 
not  a  transfer,  charge,  delivery,  or  making  over  of  the  in- 
solvent's estate  or  effects,  within  the  terms  or  meaning  of 
the  o2nd  section  of  the  statute  7  Geo.  4,  c.  57  (a)*  The 
3t>rd  and  34th  sections  relate  expressly  to  warrants  of  at- 
torney, and  the  word  charge  in  the  32nd  section  is  the 
only  word  that  can  apply  to  instruments  of  that  nature,  as 
'  a  security  for  money'  can  only  apply  to  an  existing  secu- 
rity, and  available  at  the  time  x)f  the  transfer  or  delivery. 
A  warrant  of  attorney  passes  no  immediate  interest,  it 
merely  authorizes  the  party  to  whom  it  is  given  to  sign 


(a)  By  wMcIi  it  is  enacted, 
'*  That,  if  any  prisoner  who  shall 
file  his  petition  for  his  discharge 
under  that  act,  shall,  before  or 
after  his  imprisonment,  being  in 
insolvent  circumstances,  volunta- 
rily convey,  assign,  transfer, 
charge,  deliver,  or  make  over  any 
estate,  real  or  personal,  security 
for  money,  bond,  bill,  note,  mo- 
ney, property,  goods  or  effects 
whatsoever,  to  any  creditor  or  cre- 
ditors, or  to  any  person  or  persons 
in  trust  for,  or  to  or  for  the  use, 
benefit,  or  advantage  of  any  cre- 
ditor or  creditors,  every  such 
conveyance,  assignment,  transfer, 
I'finrgi,  delivery,  and  making  over, 
shall  be  deemed,  and  was  thereby 


declared  to  be  fraudulent  and 
void  as  against  the  prorisional  or 
other  assignee  or  assignees  of 
such  prisoner,  appointed  under 
that  act: — Provided  always,  that 
no  such  conveyance,  assignment, 
transfer,  charge,  or  delivery,  or 
making  over,  shall  be  so  deemed 
fraudulent  and  void,  unless  made 
within  three  months  before  the 
commencement  of  such  imprison- 
ment, or  with  the  view  or  inten- 
tion by  the  party  so  conveying, 
assigning,  transferring,  charging, 
delivering,  or  making  over,  of 
petitioning  the  said  Court  for  his 
discharge  from  custody  under  that 
act." 
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judgment,  and,  until  that  is  done,  it  is  no  charge.  In  Hoi-  1830. 
bird  V.  AnderMom  (a),  where  A.^  being  indebted  to  B.  and 
C,  after  being  sued  to  judgment  and  execution  by  B.^ 
went  to  C.  and  voluntarily  gave  him  a  warrant  of  attorney 
to  confess  judgment,  upon  which  judgment  was  immediate- 
ly entered  up,  and  execution  levied  on  the  same  day  on 
which  B.  would  have  been  entitled  to  execution,  and  had 
threatened  to  sue  it  out — ^it  was  held,  that  the  preference 
so  given  by  A.  to  C.  was  neither  unlawful  nor  fraudulent, 
within  the  meaning  of  the  statute  IS  EUxabeth,  c.  5.  In 
Doe  d«  JUiickinsan  v.  Carter ^  Lord  Kenyan  said  (6),  **  A 
judgment  signed  under  a  warrant  of  attorney  ia  merely  to 
shorten  the  process,  and  to  lessen  the  expense  of  the  pro- 
ceedings.**  There  a  lessee,  who  had  covenanted  not  to 
let,  assign,  transfer,  make  over,  or  otherwise  part  with 
an  indenture,  with  a  proviso  that  the  landlord  might  in 
such  case  re-enter,  gave  a  warrant  of  attorney  to  confess 
judgment,  on  which  the  lease  was  taken  in  execution  and 
sold,  it  was  held  to  be  no  forfeiture  of  the  lease.  Al- 
though in  Heapy  v.  Parris,  Lord  Kenyan  said  (c),  *'  A 
judgment  debt  is  a  debt  of  a  superior  nature,  and,  when 
docketed,  is  to  be  paid  before  simple  contract  debts:**  yet 
the  judgment  must  be  entered  up  and  docketed  before  it 
can  be  a  charge  upon  the  estate  of  the  debtor. 

Mr.  Serjeant  Wilder  and  Mr.  Serjeant  Bompas,  now 
shewed  cause. — It  is  immaterial  to  consider  whether  the 
warrant  of  attorney  falls  within  the  meaning  of  the  32nd 
section  of  the  statute  7  Gea.  4t,  c.  57,  for  any  collusive 
concert  or  arrangement  to  defeat  the  object  of  that  act 
renders  the  transaction  altogether  void,  and  neither  party 
can  avail  himself  of  it.  If  a  trader  fraudulently  transfer  or 
deliver  any  part  of  his  property  to  a  creditor  in  contem- 

(a)  5  Term  Rep.  235.  {b)  8  Term  Rep.  61. 

(c)  6  Term  Rep.  369. 
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1830.  plation  of  bankruptcy,  such  transfer  is  wholly  void,  and 
the  property  vests  m  the  assignees.  The  object  of  the 
Legislature  in  passing  the  Insolvent  Debtors'  Act  as  well 
as  the  acts  relative  to  bankrupts,  was,  that  the  property  of 
the  insolvent  or  bankrupt  should  be  fairly  and  equally  dis- 
tributed among  his  creditors  at  large;  and  here,  the  Jury 
have  found  in  terms  that  the  warrant  of  attorney  was  given 
by  Harrison,  in  contemplation  of  his  taking  the  benefit 
of  the  Insolvent  Debtors'  Act.  That  was,  in  legal  effect,  a 
voluntary  or  fraudulent  preference  of  a  particular  creditor, 
to  the  detriment  of  the  creditors  at  large.  But  a  warrant 
of  attorney  is  a  security  for  money  within  the  meaning  of 
the  3^d  section  of  the  act;  and  all  provisions  in  a  statute 
which  are  meant  to  guard  against  fraud,  must  receive  a  large 
and  liberal  construction.  In  Miles  v.  Rawlyns  (a),  where 
a  warrant  of  attorney  was  given  for  a  certain  sum,  with  a 
defeasance,  to  be  void  on  payment  of  certain  bills  accepted 
for  a  bankrupt.  Lord  EUenborough  said,  that  the  warrant 
of  attorney  appeared  to  him  to  constitute  a  debiium  in 
pnesentif  sufficient  to  support  the  commission;  and  here, 
as  the  warrant  of  attorney  was  given  voluntarily  by  Har^ 
rison,  he  being  insolvent  at  the  time,  and  intending  to  take 
the  benefit  of  the  act,  it  was  a  charge  on  his  estate  and 
effects,  and  was,  consequently,  fraudulent  and  void  as 
against  the  provisional  and  ultimate  assignees.  If  a  party, 
being  in  insolvent  circumstances,  voluntarily  deliver  a 
security  for  money  to  a  creditor,  it  is  within  the  mis- 
chief of  the  act  So  is  a  charge  upon  his  estate,  or  a 
transfer  of  his  goods  or  effects.  Although,  in  Doe 
d.  Mitchinson  v.  Carter,  where  a  lessee  who  covenanted 
not  to  assign  an  indenture,  gave  a  warrant  of  attorney 
to  confess  judgment,  on  which  the  lease  was  taken  in 
execution  and  sold,  it  was  held  to  be  no  forfeiture  of 
the  lease;  yet,  when  that  case  afterwards  came  before  the 

(o)  4Esp.  Rep.  196. 
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Court  (a),  and  it  appeared  that  the  warrant  of  attorney  1930. 
was  executed  and  given  to  a  creditor  for  the  express  pur- 
poie  of  enablii^  him  to  take  the  lease  in  execution,  the 
Court  held  this  to  be  in  fraud  of  the  covenant,  and  that 
ibd  landlord  might  recover  the  premises  in  ejectment  from 
ajNirchaser  under  the  Sheriff's  sale;  and  Mr.  Justice  Grose 
said:  **  No  man  can  aviul  hioasdif  of  his  own  fraud  to  avoid 
the  law."  Although  in  Thompson  v.  Freeman  (Jb),  where 
the  defendant,  upon  joining  with  a  bankrupt  as  surety  in 
two  bonds,  received  a  counter  bond  of  indemnity,  and, 
previously  to  the  bankruptcy,  before  the  two  bonds  became 
due,  rec^ved  from  the  bankrupt  a  warrant  of  attorney 
to  c<mfesa  judgment,  and  took  possession  of  goods  under  it, 
the  Court  held,  that  he  was  entitled  to  retain  them  against 
the  assignees,  although  the  two  bonds  were  not  discharg- 
ed by  him  till  after  the  execution,  nor  had  the  obligees 
then  threatened  to  resort  to  him  for  payment:  yet  Lord 
MoMgfield  said:  **  A  bankrupt,  when  in  contemplation 
of  his  bankruptcy,  cannot,  by  his  voluntary  act,  favour 
any  one  creditor;**  and  here,  there  can  be  no  doubt  but 
that  Harrison  voluntarily  gave  the  warrant  of  attorney  to 
the  defendant,  and  that  he  contemplated  petitioning  the  In- 
solfent  Debtors'  Court  at  the  time.  The  case  of  HoUnrd 
V.  Andersen  does  not  apply  to  the  present,  as  there  was 
no  fraud,  and  the  creditor  was  preferred  by  his  debt- 
or, not  with  a  view  of  any  benefit  to  the  latter,  but  mere- 
ly to  secure  a  joint  debt  to  the  former,  without  any  inten- 
tion of  bankruptcy  or  insolvency.  That,  therefore,  was 
not  a  fraudulent  preference,  nor  made  to  defeat  the  pro- 
Tisions  of  a  statute,  the  object  of  which  is  to  guard  against 
fraud,  and  protect  the  creditors  at  large  of  a  party  whose 
estate  has  become  subject  to  the  jurisdiction  of  the  Insol- 
vent Debtors*  Court,  and  which  is  vested  in  the  assignees 
of  the  insolvent  from  the  time  of  filing  his  petition  to  the 
Court. 

(fl)  8  Term  Rep.  300.  {h)  \  Term  Rep.  155. 
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1830.  Mr.  Serjeant  Mereweiher,  in  support  of  his  rule. — Al- 

though a  party  voluntarily  execute  a  warrant  of  attorney, 
and  in  favour  of  the  creditor  to  whom  it  is  given,  it  does  not 
render  the  instrument  void  at  law.  In  Holbird  v.  Anderson, 
Lord  Kenyan  drew  a  distinction  between  a  warrant  of  at<^ 
torney  given  on  a  good  consideration,  and  where  it  is  mere- 
ly colourable,  and  said,  that  the  words  of  the  statute  13 
Elizabeth^  by  which  all  fraudulent  gifts  and  conveyances 
to  the  intent  to  delay  or  defraud  creditors,  are  declared  to 
be  void,  do  not  apply  to  a  case  where  a  warrant  of  attor- 
ney is  given  on  a  good  consideration.  An  instrument  of 
that  nature  confers  no  new  right  on  the  party  to  whom  it 
is  given.  He  might  act  without  it,  and  Lord  Kenyan  said, 
in  Dae  v.  Carter,  *^  I  adopt  the  distinction  between  those 
acts  that  a  party  does  voluntarily,  and  those  that  pass  in 
invitum;  judgments  in  contemplation  of  law  always  pass  in 
invitum;  and  I  see  no  difference  between  a  judgment  that  is 
obtained  in  consequence  of  an  action  resisted,  and  a  judg- 
ment that  is  signed  under  a  warrant  of  attorney.'*  If  a 
creditor  call  on  his  debtor  for  payment  of  a  debt  due^ 
and  he  give  a  warrant  of  attorney  to  confess  judgment,  it 
is  no  fraud,  it  only  amounts  to  an  acquiescence  on  his  part 
that  the  debt  is  due  and  the  demand  just.  But  the  Le- 
gislature have  not  considered  the  voluntary  act  of  giving  a 
warrant  of  attorney  to  a  creditor  to  be  a  fraudulent  trans- 
fer or  delivery  within  the  32nd  section  of  the  statute  7 
Geo.  4,  as  it  could  only  operate  or  take  effect  when  final 
judgment  had  been  signed  and  execution  issued  thereon. 
The  statute  3  Geo.  4,  c.  39,  which  was  passed  for  prevent- 
ing frauds  upon  creditors  by  secret  warrants  of  attorney 
to  confess  judgments,  is  extended  to  the  provisions  of 
the  statute  7  Geo.  4,  c.  57;  for,  the  33rd  section  en- 
acts, that  the  act  of3  Geo.  4,  shall  extend  to  the  pro- 
visional or  other  assignees  of  insolvents,  who  shall,  after 
the  expiration  of  twenty-one  days  next  after  their  exe- 
cution  of  such  warrant   of  attorney,   apply  by  petition 
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to  the  Insolvent  Court  for  their  dischargei  according  to  1830. 
the  provisioiiB  of  that  act.  So,  the  34th  section  pro- 
vides, that  a  warrant  of  attorney  is  not  to  be  acted  up- 
on, or  made  available  against  the  goods  of  an  insolvent, 
after  his  imprisonment.  The  Legislature  has  always  con- 
sidered that  warrants  of  attorney  differ  from  other  securi- 
ties for  the  payment  of  money ;  and  their  validity  is  ex- 
pressly recognised  by  the  7  Geo.  4,  but  under  certain  re- 
strictions. Here,  the  warrant  of  attorney  was  not  given 
with  a  fraudulent  view  or  intent,  as  in  Doe  v.  Carter^ 
and  it  was  not  void  per  se.  In  Lee  v«  Thurston,  Lord 
Chief  Justice  Abbott  drew  a  distinction  between  a  cog' 
novit  and  a  warrant  of  attorney,  and  said  (a),  ^' A  warrant 
to  confess  a  judgment  is  a  very  different  thing  from  the  act 
of  confessing.  A  warrant  of  attorney  is  only  an  authority 
to  sign  judgment,  but  a  cognovit  amounts  to  an  actual 
confession:  a  warrant  to  acknowledge  is  not  the  same 
thing  as  an  actual  acknowledgment.'*  Although,  in  Miles 
T.  Rawlyns,  Lord  EUenborough  is  reported  to  have  said, 
that  a  warrant  of  attorney  constituted  a  debitum  in  pra^ 
seati,  yet  it  only  had  reference  to  a  petitioning  creditor's 
debt,  on  which  a  commission  of  bankruptcy  might  be  sup- 
ported. **  The  transfer,  charge,  or  delivery  of  any  secu- 
rity for  money,"  in  the  32nd  section  of  the  7  Geo.  4,  can- 
not apply  to  a  warrant  of  attorney ;  for,  such  security  must 
be  of  a  pecuniary  nature,  and  capable  of  being  acted 
upon  immediately ;  namely,  a  valid  and  existing  security 
in  the  hands  of  the  insolvent  at  the  time  it  was  given;  and 
here,  as  the  warrant  of  attorney  was  merely  given  to  confess 
a  judgment,  the  defendant  could  not  avail  himself  of  it  until 
judgment  was  signed.  Neither  did  it  constitute  ''a  charge" 
on  the  debtor's  estate  and  effects,  until  execution  had  been 
issued  on  the  judgment.  In  Wilson  v.  fVhitaier  {b), 
Lord  Chief  Justice  Abbott  doubted  whether  the  statute 

{a)  I  Chit.  Rep.  269.  (b)  \  Mood  &  Malk.  9. 


91<  CASES  IN  HILARY  TERM, 

1830.  3  Geo.  4f,  c.  39,  extended  to  eases  where  no  act  of  bank- 
ruptcy had  been  committed  at  the  time  of  giving  a  warrant 
of  attorney;  and  here,  when  the  instrument  was  executed 
by  Harrison,  he  did  not  inform  the  defendant  that  he 
had  any  intention  of  taking  the  benefit  of  the  Insolvent 
Debtors'  Act,  and  he  did  not  go  to  prison  until  a  month 
afterwards. 

Lord  Chief  Justice  Tindal. — The  statute  7  Oeo.  4,  c. 
57,  was  passed  expressly  for  the  prevention  of  fraud  by  per- 
sons, who,  being  in  insolvent  circumstances,  might  apply 
for  relief  under  it ;  and  every  clause  which  has  that  object  in 
view  ought  to  receive  a  large  and  liberal  construction.  The 
only  question,  therefore,  in  this  case  is,  whether  a  warrant 
of  attorney  given  by  a  party  on  the  eve  of  his  insolvency, 
to  a  creditor,  authorizing  him  to  enter  up  a  judgment  forth- 
with, and  which  the  creditor  caused  to  be  done  four  days  after 
the  execution  of  the  instrument,  and  then  sued  out  execu- 
tion, and  within  one  week  had  the  whole  of  the  insolvent's 
goods  appraised  to  him  to  the  injury  or  detriment  of  the 
creditors  at  large,  does  not  fall  within  the  words  of  the 
3^d  section,  which  enacts,  **  That,  if  any  prisoner  who 
shall  file  his  petition  for  his  discharge,  shall,  before  his 
imprisonment,  being  in  insolvent  circumstances,  voluntari- 
ly convey,  assign,  transfer,  charge,  deliver,  or  make  over, 
any  estate,  real  or  personal,  security  for  money,  bond,  bill, 
note,  money,  property,  goods,  or  effects  whatsoever,  to 
any  creditor,  every  such  conveyance,  assignment,  transfer, 
charge,  delivery,  and  making  over,  shall  be  deemed  frau- 
dulent and  void,  as  against  the  assignees  of  such  prisoner, 
appointed  under  the  act.  The  question,  then,  is,  whether 
a  warrant  of  attorney  can  be  considered  as  a  charge,  with- 
in the  words  of  that  clause.  If  taken  abstractedly,  and  by 
itself,  perhaps  it  could  not;  but  where  two  parties  collude 
together,  for  the  purpose  of  defeating  one  of  the  main  ob- 
jects of  the  statute,  it  ought  not  to  avail  them;  and  the 
Court  are  authorized  in  looking  at    the  intent   of  the 
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parties  at  the  time  the  instrument  was  executed.     Now,  I         1830. 
am  of  opinion,  from  the  facts  disclosed  to  us,  that  this  war- 
rant of  attorney  constituted  a  charge  upon  the  estate  and 
effects  of  the  insolvent,  and  that  the  parties  intended  it  so  to 
operate  at  the  time  it  was  executed.     The  case  of  Doe  d. 
BfUcUnsan  t.  Carter  appears  to  me  to  bear  very  strongly 
against  the  defendant;  because,  when  it  came  before  the 
Court  a  second  time,  and  it  was  ascertained  that  the  war- 
rant of  attorney  was  executed  for  the  express  purpose  of 
gettmg  possession  of  a  lease,  which  was  not  otherwise  to 
be  obtained,  because  it  was  in  the  teeth  of  a  covenant 
directly  to  the  contrary — it  was  held,  that  the  parties 
could  not  avail  themselves  of  their  own  fraud  to  avoid 
the  law;   the  object  of  the  transaction  being  to  enable  a 
tenant  to  eonvey  hb  term  to  a  creditor,  in  direct  contra- 
?«ition  of  a  covenant  in  bis  lease.    There  can  be  no  doubt 
but  that  the  debtor  in  this  case  meant  to  fevour  a  particular 
creditor,  to  the  exclusioD  of  the  creditors  at  large;  and  the 
oaly  difficulty  I  felt  in  the  course  of  the  argument  was, 
upon  the  33rd  and  34th  clauses  of  the  act,  which  relate 
specifically  to  warrants  of  attorney.      But  it  seems  to  me 
that  these  sections  do  not  apply  to  fraudulent  contracts, 
but  only  to  warrants  of  attorney  given  bond  fide;  and  al- 
though a  party  executing  such  an  instrument  may  act  ho- 
nestly at  the  time,  yet  the  Legislature  have  declared  it  to  be 
fraudulent  and  void,  unless  it  be  filed  twenty-one  days  be- 
fore the  prisoner  aj^lies  by  petition  to  the  Insolvent  Debt- 
ors' Court  for  his  discharge,  and  be  executed  before  his 
imprisonment;  thereby  extending  the  provisions  of  the  sta- 
tute 3  Geo.  4,  c.  39^  to  the  assignees  of  insolvent  debtors, 
which  act  was  passed  for  the  purpose  of  preventing  frauds 
upon  creditors,  by  the  execution  of  secret  warrants  of 
attorney  to  confess  judgment.    I  am  therefore  of  opinion, 
that  the  warrant  of  attorney  in  this  case,  being  voluntari- 
ly given  by  a  party  in  insolvent  circumstances,  to  a  credi- 
tor, it  was  a  charge  on  the  estate  of  the  former,  within  the 
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18d0.        32nd  section  of  the  statute  7  Geo.  4,  and^  consequently, 
that  this  rule  must  be  discharged. 

Mr.  Justice  Park. — The  distinction  taken  by  my  Lord 
Chief  Justice  between  fraudulent  warrants  of  attorney, 
and  those  which  are  executed  bond  Jlde,  and  are  recog- 
nised by  the  statute  as  vaUd  securities,  subject  to  certain 
restrictions,  is  a  sound  and  true  distinction;  and  the  verdict 
of  the  Jury  has  relieved  us  from  all  difficulty,  as  they 
found  that  the  warrant  of  attorney  was  executed  by  Har^ 
risoHf  and  given  to  the  defendant  with  an  intention  by  the 
former  of  taking  the  benefit  of  the  Insolvent  Debtors* 
Act.  In  Doe  d.  Mitchinson  v.  Carter ^  the  lessee  gave  a 
warrant  of  attorney  to  enable  his  creditor  to  get  posses- 
sion of  a  lease,  although  there  was  an  express  covenant 
with  the  lessor  not  to  assign,  transfer,  make  over,  or 
otherwise  part  with  the  indenture,  and  the  Court  held  the 
warrant  of  attorney  to  be  void;  and  here,  the  Jury  have 
found  in  terms  that  the  warrant  of  attorney  was  given  to  the 
defendant  by  his  debtor  with  the  intention  of  his  petitionii^ 
the  Insolvent  Court  for  his  discharge,  which  in  point  of 
law  is  equivalent  to  an  intent  to  defraud  the  rest  of  his  cre- 
ditors, and  deprive  them  of  their  just  rights.  This  case, 
therefore,  appears  to  me  to  fall  within  the  reasoning  <rf 
Mr.  Justice  Lawrence^  in  Doe  v.  Carter y  where  he  said  (a): 
''  The  defendant  says,  that  this  was  a  proceeding  against 
the  tenant  in  invitum.  But  how  can  it  be  considered  to 
be  in  inviium^  when  it  is  stated  that  the  warrant  of  attor* 
ney  was  executed  for  the  express  purpose  of  getting  pos- 
session of  the  lease,  which  could  not  otherwise  be  obtain- 
ed, and  that  the  tenant  concurred  in  that  intention?  The 
parties  were  aware  that  this  lease  could  not  be  directly 
assigned  by  the  lessee  in  satisfaction  of  his  debt,  and 
therefore  they  agreed  to  do  that  by  the  appearance  of  an 

(a)  8  Term  Rep.  302. 
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adverse  judgment,  wbicli  by  their  own  act  they  could  not         l^^* 
effect,  so  that  it  was  to  appear  to  be  done  in  invitumy       suarpe 
when  in  truth  it  was  done  voluntarily."     So,  here,  the       „   ^* 

•^  ,  T1IOMA9. 

defendant  could  not  have  obtained  the  possession  of  the 
insolvent's  effects  but  by  means  of  the  warrant  of  attorney, 
which  was  given  by  him  with  a  view  to  defeat  the  rights  of 
bb  creditors  at  large :  I  am  therefore  of  opinion,  that  it 
was  a  charge  on  the  estate  of  the  insolvent,  within  the 
meaning  of  the  32nd  section  of  the  act,  and  that  the  33rd 
and  34th  clauses  do  not  apply,  as  they  only  relate  to  bond 
fide  warrants  of  attorney,  executed  without  collusion  or 
fraudr 

Mr.  Justice  Gaseleb. — Upon  the  authority  of  Doe  d^ 
MHchmson  v.  Carter ,  I  entertain  no  doubt  whatever  but 
that  this  warrant  of  attorney  was  a  iharge  on  the  estate  of 
the  insolvent,  within  the  meaning  of  the  32nd  section  of 
the  statute  7  Geo.  4,  c.  57.     I  perfectly  recollect  the  cir- 
comstances  of  that  case.  At  the  first  trial  it  only  appeared 
that  a  creditor  of  the  lessee  had  taken  a  warrant  of  attor- 
ney from  him  for  a  just  debt,  upon  which  judgment  was  en- 
tered up  and  execution  issued,  and  the  lease  sold  under  it. 
But,  on  a  second  trial,  it  appearing  that  the  warrant  of 
attoniey  was  executed  for  the  purpose  of  enabling  the 
creditor  to  get  possession  of  the  lease  in  fraud  of  a  cove- 
nant therein  contained,  the  Court  most  properly  held,> 
that  the  warrant  of  attorney  was  void,  and  afforded  no 
protection  to  the  purchaser  of  the  lease  under  the  sale  by 
the  Sheriff*.     So,  here,  the  defendant  was  to  be  at  liberty 
to  enter  up  judgment,  and  issue  execution  ybrMtriM,  and 
he  caused  judgment  to  be  entered  up  within  four  days^ 
and  execution  to  be  sued  out  three  days  afterwards.  By  the 
jodgment  and  execution,  an  actual  charge  was  created  oii 
the  estate  of  the  debtor,  who  was  in  insolvent  circumstances 
at  the  time  he  executed  the  warrant  of  attorney;  and,  as 
he  did  so  voluntarily,  and  in  collusion  with  one  of  his  credi- 

VOL.  IV.  H 
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1830.  tors,  to  the  detriment  of  the  rest,  I  think  the  case  falls  with- 
in the  3Snd  section  of  the  act,  and  that  the  3Srd  and  34th 
do  not  apply,  as  they  relate  only  to  bond  fide  warrants  of 
attorney,  which,  however  meritorious,  are  to  be  deemed 
void,  unless  filed  twenty-one  days  before  the  prisoner  pre- 
sents his  petition  to  the  Insolvent  Debtors*  Court  for  his 
discharge. 

Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that 
this  rule  ought  to  be  discharged.  The  main  and  express 
object  of  the  statute  7  Geo.  4  was,  to  secure  an  equal  dis- 
tribution of  the  estate  and  effects  of  an  insolvent  among 
all  his  creditors,  and  the  act  ought  to  receive  such  a 
construction  as  will  give  full  effect  to  that  object.  Here, 
the  Jury  have  found  that  the  warrant  of  attorney  was 
given  by  the  debtor  with  a  view  of  his  petitioning  the 
Insolvent  Debtors'  Court  for  his  discharge  under  the  act» 
and,  according  to  that  finding,  his  object  must  have  been 
to  give  a  voluntary  preference  to  a  particular  creditor. 
Besides,  the  instrument  was  executed  on  the  8th  of  «/aiM»- 
^i^y^  judgment  was  entered  up  on  the  ISth,  the  defendant 
being  at  liberty  to  do  so  forthwith,  and  execution  was  issued 
on  the  15th,  and  the  whole  of  Harrison's  goods  and  stock 
in  trade  were  appraised  to  the  defendant  on  the  22nd.  It  ap- 
pears, therefore,  to  me,  that  it  was  clearly  the  object  of  the 
debtor,  being  in  insolvent  circumstances,  voluntarily  to  &« 
vour  one  of  his  creditors  to  the  exclusion  of  the  rest;  and 
when  the  judgment  was  entered  up  and  execution  sued  out, 
it  was  a  charge  on  the  estate  of  the  insolvent ;  and  when  his 
stock  and  goods  were  valued  and  appraised  to  the  defend- 
ant, it  was  an  assignment  of  his  property  within  the  mean- 
ing  of  the  statute ;  and,  as  the  Jury  have  found  in  terms 
that  the  transaction  was  fraudulent,  the  principle  establish- 
ed in  Doe  v.  Carter  appears  to  me  to  apply.  This  rule» 
therefore,  must  be — 

Discharged. 


k 
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Cook  r.  Ward.  Tuesday, 

^|.  Feb.  9//1. 

J[  HIS  was  an  action  for  a  libel,  published  in  a  newspa-  it  is  a  libel  to 

per  called  the  Colchester  Gazette.    The  declaration,  after  J^^^l*i"5" 

*  '  croixs  story  01  sa 

the  usual  inducement,  that  the  plaintiff  was  a  good  and  individual  in  a 

lie  wflUAuci   if  it 

fiuthful  subject  of  this  realm,  and  was  always  respected  tend  to  render 

and  esteemed  by  and  amongst  all  his  neighbours,  and  ofpubikridicuie, 

other  good,  worthy,  and  estimable  subjects  of  this  realm,  at  **'^?"^  ^®  ^* 

Ckelmgford,  in  the  county  o{  Essex/ — stated,  that,  before  thestoryofhim- 
die  committing  of  the  several  grievances  by  the  defendant,      An  examined 

•i  thereinafter  mentioned,  one  WiUiam  Corder,  who  had  SSJu  filled  bf" 

been  theretofore  tried  and  convicted  of  murder,  at  Bury,  ^c  proprietor  of 

a  newspaper  at 

to  wit,  at  Chelmsford  aforesaid,  was  about  to  be  hanged  the  stamp-office, 
for  such  crime,  to  wit,  at  Chelmsford.    Nevertheless,  the  pj^nd^n  terms' 


:  -  ».  I  « 


\t^  well  knowing  the  premises,  but  greatly  envying  "^  ^*  tide  of 
the  happy  state  and  condition  of  the  plaintiff,  and  contriv-  produced  in  evi- 

«.i«i  1         !••        i»^i*        ^     »    '         ^\       dence,  but  the 

ng,  and  wickedly  and  maliciously  intending  to  injure  the  sub-distributor 
plaintiff  in  his  good  name,  fame,  credit,  respectability,  and  ducSX'^'^r 
leputation,  and  to  bring  him  into  public  scandal,  infamy,  ^n  which  the  ai- 

,  •  .  .      leged  libel  was 

ridicule^  contempt,  and  disgrace,  with  and  amongst  all  his  published,  and 

neighbours^  and  other  good  and  worthy  subjects  of  this  ^^^^  that^the' 

lealm,    and  to  vex,    hara^s^   oppress,   impoverish,  and  «iefendantwas 

vhoDy  ruin  the  plaintiff,  theretofore,  to  wit,  on  the  ^rd  and  that  he 

day  of  August,  1828,  at  Chelmsford  aforesaid,  falsely,  and  paid  duties 

widLedly,  and  maliciously  did  compose  and  publish,  and  TOenuTwerted 

cause  and  procure  to  be  composed  and  published,  of  and  therein:— Hs&f, 

that  it  was  suf- 

OQDoeming  the  plaintiff,  a  certain  false,  scandalous,  mali-  fident  evidence 
dous^  and  defamatory  libel,  of  and  concerning  the  plain-  l^^l^pub-"* 
tifl^  that  is  to  say ;   "  A  Cook  (then  and  there  meaning  ^^J'^*^'^^  ^® 
the  plaintiff*}  mistaken  for  Jack  Ketch.     [From  a  corres-      Proof  that  the 
pondent].     The  following  ludicrous  occurrence  took  place  been  made  the 

subject  of  laugh- 
ttr  at  a  public  oieedng,  is  admissible,  as  identifying  him  with  the  subject  of  a  libel,  and  as  a  proof 
of  the  consequences  which  had  necessarily  resulted  to  him  from  its  publication. 

A  declantion  for  a  libel,  after  an  inducement  that  one  W,  C  had  been  tried  and  conyicted 
of  BOfder,  and  was  about  to  be  hanged  for  such  crime,  alleged  that  the  defendant  published 
the  fibd  of  and  concerning  the  plamtiflr,  without  averring  that  it  was  published  of  the  plajntifT,  and 
•find  coocemiog  the  matters  stated  in  the  indictment: — Held,  neyertheless,  to  be  sufficient 
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at  Bury,  shortly  after  the  conclusion  of  the  trial  of  Cor- 
der,  (meaning  the  said  William  Corder).  A  respectable  de- 
puty overseer  (meaning  the  plaintiff),  not  two  miles  from 
the  parish  of  St.  Marys  in  this  town  (meaning  the  town 
of  Colchester,  in  the  county  aforesaid),  like  many  other 
Gents.,  had  the  curiosity  to  hear  Corder  s  trial.  Accord- 
ingly, he  (meaning  the  plaintiff)  went  to  Bury,  and  got 
admission  into  Court,  and,  the  trial  being  ended,  he  ad- 
journed to  an  inn  (not  of  the  highest  class),  to  take  some 
porter,  amidst  a  dozen  others,  who  were,  perhaps,  as 
risky  as  himself.  His  appearance,  which  we  (meaning* 
the  defendant)  suppose  must  have  been  very  singular, 
struck  the  company,  that  he  must  be  a  man  out  of  the 
common  way.  Accordingly,  the  question  was  whispered 
amongst  them  who  he  could  be;  at  length,  after  a  deal  of 
pro  and  con,  it  was  decided  that  he  could  be  no  other 
personage  than  Jack  Ketch.  After  a  short  pause,  one  of 
them  emphatically  said  to  him :  '  Pray,  Sir,  arn't  you  the 
gemman  that's  come  down  to  hang  Corder?^  Of  course, 
such  a  question  was  the  means  of  his  (meaning  the  plain- 
tiff's) bidding  them  a  respectful  farewell. 

*^  The  stupid  elves  mistook  him  (meaning  the  plaintiff)  by  his  look, 
**  Stead  of  the  Jmc/c,  he  proved  to  be  the  CookJ' 

By  means  of  the  committing  of  which  said  several  grie- 
vances by  the  defendant  as  aforesaid,  the  plaintiff  had 
been  and  was  greatly  injured  in  his  good  name,  fame,  re- 
spectability, credit,  and  reputation,  and  brought  into  pub- 
lic scandal,  contempt,  ridicule,  infamy,  and  disgrace  with 
and  amongst  all  his  neighbours,  friends,  and  acquain- 
tances, and  other  good  and  worthy  subjects  of  this  realm, 
insomuch,  that  divers  of  those  friends,  neighbours,  and 
subjects,  had,  on  account  of  the  committing  of  the  said  se- 
veral grievances  by  the  defendant  as  aforesaid,  from  thence 
hitherto  wholly  refused,  and  still  did  refuse,  to  have  any 
transaction,  acquaintance,  or  discourse  with  the  plaintiff. 
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as  they  were  before  used  and  accustomed  to  have  donei 
and  otherwise  would  have  done ;  or  to  hold  or  permit  any 
intercourse  or  society  with,  or  to  receive  or  admit  him  in- 
to their  respective  bouses  or  company,  to  wit,  at  Chelmt- 
ford  aforesaid. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 
Aasixes  at  Chelmsford,  it  appeared  that  the  plaintiff  was 
an  assistant  overseer  of  the  poor  of  the  parish  of  St.  Mary 
at  ike  WaUs,  in  the  borough  of  Colchester;  and,  in  order 
to  prove  the  publication  by  the  defendant  of  the  newspa- 
per containing  the  libel,  a  witness  was  called,  who  produced 
an  examined  copy  of  an  affidavit  made  by  the  defendant,  and 
filed  at  the  stamp-office,  pursuant  to  the  statute  38  Geo. 
3,  c  78  (a),  and  in  which  the  defendant  described  himself 
as  ''  Edward  John  Ward,  of  Colchester,  in  the  county  of 
Essex f  printer,  publisher,  and  sole  proprietor  of  the  Co/- 
cbester  Gazette,  and  that  the  newspaper  was  intended  to 


1830. 


(a)  The  first    section   enacts, 
**•  That  no  person  shall  print  or 
pdblish  any  newspaper,  until  an 
affidaTit  be  made  and  agned,  and 
to  the  commissioners  for 
his  Majesty's  stamp  du- 
."  The  second  section  enacts, 
That  such  affidavit  shall  specify 
and  set  forth  the  real  and  true 
names,  additions,  descriptions,  and 
places  of  abode  of  all  and  every 
person  and  persons,  who  is  and  are 
intended  to  be  the  printer  and 
printeriy  publisher  and  publishers 
of  ^  newspaper  mentioned  in 
aidi  affidavit,  and  of  all  the  pro- 
prietors of  the  same."  The  eleventh 
section  enacts,  ''  That  it  shall  not 
be  necessary,  after  any  such  affida- 
rit,  or  a  certified  copy  thereof, 
eIuII  have  been  produced  in  evi- 
dence against  the   persons  who 
agned  and  made  such  affidavit. 


and  after  a  newspaper  shall  be 
produced  in  evidence,  intituled  in 
the  same. manner  as  the  newspaper 
mentioned  in  such  affidarit  or 
copy  is  intituled,  and  wherein  the 
name  or  names  of  the  printer  and 
publisher,  or  printers  and  publish- 
ers, and  the  place  of  printing,  shall 
be  the  same  as  the  name  or  names 
of  the  printer  and  publisher,  or 
printers  and  publishers,  and  the 
place  of  printing  mentioned  in  such 
affidavit,  for  the  plaintiff  to  prove 
that  the  newspaper  was  purchase 
ed  at  any  house,  shop,  or  office 
belonging  to,  or  occupied  by,  the 
defendant  or  defendants,  or  by  his 
or  their  servants  or  workmen,  or 
where  he  or  they,  by  themselves  or 
their  servants,  usually  carry  on 
the  business  of  printing  and  pub- 
lishing such  paper,  or  where  the 
same  is  usually  sold." 
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1830.  be  printed  at  the  printing-office  of  the  said  Edward  John 
Ward,  belonging  to  his  dwelling-house,  situate,  No.  25, 
Head  Street,  in  the  parish  of  St.  Mary  at  the  fVatts,  in 
the  bofough  of  Colchester*'  Another  witness  produced  the 
Colchester  Cassette  of  the  ^3rd  August,  1828,  containing 
the  libel  in  question,  and  the  title  of  the  paper  was,  '^  The 
Colchester  Gazette,  printed  and  published  by  E.  «/•  fFard 
(the  sole  proprietor).  Head  Street,  Colchester.^ 

It  was  then  objected,  for  the  defendant,  that  the  copy 
of  the  affidarit  ought  not  to  be  admitted  as  proof  of  the 
publication  of  the  newspaper  by  the  defendant,  as  it  did 
not  correspond  in  terms  with  the  title  of  the  paper.  The 
learned  Judge,  however,  was  of  opinion  that  it  was  not 
competent  to  the  publisher  to  raise  such  an  objection,  as 
it  would  defeat  the  object  of  the  statute  requiring  the  affi- 
davit. He  therefore  refused  to  stop  the  cause,  but  reserv- 
ed the  point  for  the  consideration  of  the  Court,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  copy  of  the  affidavit  ought  not 
to  have  been  admitted.  A  clerk  from  the  office  of  the  sub- 
distributor of  stamps  at  Colchester  was  then  called  for  the 
plaintiff,  and  stated,  that  he  knew  the  defendant,  that 
he  believed  him  to  be  the  sole  proprietor  of  the  Col^ 
Chester  Gazette y  and  that  he  was  in  the  habit  of  settling 
the  stamp  duties  for  advertisements  inserted  in  that  paper 
with  the  defendant;  and  he  produced  a  copy  of  the  news- 
paper, dated  the  23rd  August,  1828,  containing  the  libel, 
and  which  paper  was  marked  with  various  charges  and 
crosses  in  red  ink,  for  the  duties  on  the  advertisements 
inserted  therein,  and  as  paid  by  the  defendant  to  the 
sub-distributor  of  stamps.  A  witness  was  then  called, 
who  stated  that  he  was  a  free  burgess  of  the  borough 
of  Colchester;  that  he  was  at  a  meeting  at  the  Moot^haU 
in  September  last;  that  the  plaintiff,  as  assistant  over- 
seer of  the  parish  of  St.  Mary  at  the  fValls  was  there 
to  produce  the  poor-rate  books;  that  a  person  present 
proposed  a  gentleman  to  be  elected  Mayor,  which  he 


IN  THE  TENTH  AND  ELEVENTH  YEARS  OF  GEO.  IV*  103 

declined,  obaerring,  that  if  he  did  not  withdraw  the  nomi-         1830. 
adon,  he  should  be  the  first  person  he  would  I\ang  when 
he  came  into  office;  when  some  one,  pointing  to  the  plain- 
tiflTy  called  out,  "  And  here  is  Jack  Ketch,**  upon  which 
there  was  a  roar  of  laughter. 

For  the  defendant  it  was  proved,  that,  previously  to  the 
pablication  in  the  newspaper,  the  pIainii£P  had  related 
the  story  himself,  at  a  public-house  in  his  own  parish,  and 
that  he  called  several  persons  back  who  were  about  to 
leave  the  r€>om,  in  order  that  they  might  hear  the  story, 
vhicfa  he  told  with  great  glee  and  humour,  and  seemed  to 
be  much  delighted  with  the  joke.  The  learned  Judge 
having  summed  up  the  whole  of  the  evidence  to  the  Jury, 
told  them,  that  if  they  thought  the  paragraph  in  ques- 
don  was  calculated  or  tended  to  bring  the  plaintiff  into 
ridicule,  it  was  a  libel;  and  he  left  it  to  them  to  say  whe- 
ther it  were  a  libel  or  not,  and  if  it  were,  to  what  damages 
the  plaintiff  was  entitled.  They  found  a  verdict  for  him, 
damages  lOA 

Mr.  Seijeant  Janes,  in  the  last  term,  applied  for  a  rule 
fltft,  that  this  verdict  might  be  set  aside,  and  a  nonsuit  en- 
teied,  or  a  new  trial  had ; — or  that  the  judgment  might 
be  anested*  First — ^The  plaintiff  did  not  give  sufficient 
evidence  to  connect  the  defendant  with  the  publication  of 
the  newspaper  containing  the  libel  in  question,  as  the  title 
of  the  paper  did  not  correspond  with  the  affidavit  filed  at 
die  stamp-office;  and  the  statute  38  Geo.  3,  c.  78,, requires 
that  the  newspaper  produced  in  evidence  shall  corres- 
pond in  every  respect  with  the  affidavit  so  filed,  mx.  as  to 
the  title  of  the  paper,  the  names  of  the  printer  and  pub- 
fisher,  and  the  place  of  printing.  Secondly — As  there 
was  no  allegation  of  special  damage  in  the  declaration,  the 
evidence  as  to  what  passed  at  the  meeting  at  Colchester 
ought  not  to  have  been  received,  particularly  as  the  plain- 
tiff himself  was  the  cause  of  the  laugh,  he  having  pre- 
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1830.  viously  circulated  the  story  himself,  in  a  public  company. 
Lastly — The  paragraph  is  not  in  itself  Ubellous,  nor  was 
it  calculated  to  injure  the  plaintiff,  or  to  hold  him  up  to 
ridicule  or  contempt.  He  was  not  described  with  irony,  but 
as  being  a  respectable  person  in  office,  and  as  having  been 
mistaken  by  stupid  elves  for  Jack  Ketch.  There  was  no  mali- 
cious feeling  evinced  towards  him,  iior  any  attack  on  his  mo- 
ral character;  and  although  it  might  have  been  intended  to 
raise  a  laugh,  it  does  not  follow  that  it  was  to  be  at  the 
plaintiff's  expense.  But,  even  if  it  were  libellous,  the  in* 
nuendoes  in  the  declaration  referred  to  facts  not  sufficient- 
ly connected  with  the  statement  in  the  inducement.  The 
plaintiff  should  have  averred,  not  only  that  the  libel  was 
published  of  and  concerning  him,  but  also  of  and  concern- 
ing the  premises,  or  of  the  matters  aforesaid,  the  preced- 
ing inducement  being  the  trial  and  execution  of  Corder. 
It  is  a  well-known  and  established  principle,  that,  in  writ- 
ten and  oral  slander,  it  is  necessary  to  state  that  the  slan* 
der  was  of  and  concerning  the  plaintiff,  and  the  preceding 
induoements:  and  whenever  an  inducement  of  extrinsic 
matter  is  essential,  it  is  necessary  to  aver  that  the  slander 
was  published  of  and  concerning  it,  and  that  it  related 
thereto,  and  which  must  also  be  proved.  So,  where  the 
slander  itself  does  not  convey  the  intended  meaning,  and 
is  connected  with  some  extrinsic  matter  previously  stated, 
such  matter  must  be  proved  accordingly.  Mr.  Serjeant 
Williams,  in  a  note  to  the  case  of  Croft  v.  Boite  (a),  says, 
'*  Notwithstanding  a  colloquium  is  laid  to  have  been  had 
by  the  defendant  with  other  persons  of  and  concerning 
the  plaintiff,  it  still  seems  necessary  to  introduce  the  slan- 
derous words  by  an  averment  that  the  defendant  spoke 
them  of  and  concerning  the  plaintiff;  and  where  no  collo^ 
quium  is  laid  to  have  been  had  by  the  defendant  of  th« 
plaintiff,  there  seems  to  be  no  doubt  that  the  omission  of 

(a)  I  Wins.  Saidd.  242  a,  n.  (3). 
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such  an  averment  is  a  fatal  defect  in  the  declaration.         l^^- 
Seuit  V.  HawkifuT  (a).    In  a  note  to  Todd  v*  Hastings ,  that 
kuDed  Serjeant  says  (6),  *'  There  seems  to  be  no  doubt, 
Ihat  words  which  are  not  actionable  in  themselves,  but  are 
«nly  so  because  they  are  spoken  of  a  person  in  his  profes- 
sion, office,  or  trade,  must  be  alleged  in  the  declaration  to 
hive  been  spoken  of  him  in  relation  to  such  his  profession, 
office^  or  trade,  otherwise  the  declaration  contains  no 
cause  of  action,  and  judgment  will  be  arrested.*'    In 
Hamkesr.  Hawkey  Lord  EUenborough  said  (c) :  ''  Nothing 
can  be  more  clear  than  the  rule  laid  down  in  the  books, 
and  which  has  been  constantly  adopted  in  practice,  not 
coly  where  the  words  spoken  do  not  in  themselves  natur* 
jDy  convey  the  meaning  imputed  by  the  innuendo^  but 
aiao  where  they  are  ambiguous  and  equivocal,  and  require 
czfdanation   by  reference  to  some  extrinsic  matter,  to. 
make  them  actionable;  it  must  not  only  be  predicated  that 
toeh  matter  existed,  but  also  that  the  words  were  spoken 
of  and  concerning  that  matter.**    Now  here,  the  libel  did 
ootof  itself  convey  the  meaning  imputed  to  it  by  the  irmu- 
mbes,  but,  on  the  contrary,  was  connected  with  the  pre- 
ceding inducement,  without  which  it  was  ambiguous,  and 
lequired  explanation.    In  the  case  of  The  King  v.  Mars* 
den(J)y  the  words  **  of  and  concerning  the  plaintiff"  were 
omitted;  and  although  the  Court  were  inclined  to  sustain 
the  indictment,  if  possible,  and  it  was  sought  to  support  it, 
by  contending  that,  notwithstanding  the  omission,  it  was 
sufficiently  shewn  of  whom  the  libel  was  published,  it  being 
alleged  in  the  introductory  part  of  the  indictment  that  the 
defendant,  intending  to  vilify  the  prosecutor,  and  to  cause 
it  to  be  believed  that  he  had  practised  gross  corruption, 
and  been  guilty  of  abuse  in  his  office,  and  concluded  to  the 
injury  and  disgrace  of  the  prosecutor,  and  the  innuen' 


(«)  2  Rolle's  Rep.  244.  (c)  8  East,  431. 

[h)  2Wiiis.Saimd.d07a,n.(l).         ((/)  4  Mau.&Selw.  164. 
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1830.  does  also  applied  the  different  parts  of  the  libel  to  hhn; 
yet  Lord  EUenborough  said  (a):  *'  Undoubtedly  it  is  ndr 
visable  in  most  cases,  and  especially  in  indictments^  to 
adhere  to  old  forms,  even  if  it  were  only  for  the  sake  of  uni- 
formity of  proceeding.  But  the  words  *  of  and  concent 
ing'  are  very  material  words,  the  importance  of  which  has 
been  pronounced  by  a  Court  of  the  highest  resort  (6);** 
and  Mr.  Justice  Bayley  said:  **  The  ofiBce  of  an  innuetkh 
is  merely  explanatory;  therefore  the  indictment  ought  by 
previous  matter  to  shew  something  to  connect  the  party 
libelled  with  the  libellous  matter,  as,  by  the  words  *  of  and 
concerning.'  The  exception  is  a  very  strict  one,  but  still  it 
is  consonant  with  the  authorities."  And  the  judgment  was 
arrested.  So,  here,  the  statements  and  innuendoes  eonr' 
tained  in  the  declaration  are  not  sufficient  to  support  the 
judgment,  for,  although  the  libel  is  alleged  to  have  beea 
published  of  and  concerning  the  plaintiff",  yet  it  ought  to 
have  been  averred  that  it  was  published  of  and  concen»- 
ing  him  and  the  fiicts  mentioned  in  the  inducementy  vizm 
the  trial  and  execution  of  Corder. 

But  the  Court  thought  that  the  declaration  was  soflEt* 
cient,  and  that  the  paragraph  was  a  libel,  as  it  tended 
to  render  the  plaintiff*  a  subject  of  ridicule.  The  mk^ 
therefore,  was  granted  on  the  first  and  second  objectioiis 
only. 

Mr.  Serjeant  Spankie  now  shewed  cause. — The  re^ 
quisitions  of  the  statute  38  Geo.  3,  c.  78,  have  been  sub- 
stantially complied  with,  particularly  as  against  the  party 
making  the  affidavit;  and,  although  it  varied  in  some  trir 
fling  respects  from  the  title  of  the  paper  produced,  yet  it 
was  sufficient  evidence  of  the  publication,  to  shew  that  the 
paper  was  published  by  the  defendant  Ward^  at  Colches^ 

(a)  4  Mau.  &  Sclw.  168.        (b)  See  The  King  v.  Home,  Cowp.  682. 
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ter;  particularly^  as  he  had  described  himself  as  the  sole      ^  ^^^* 
pioprielor,  both  in  the  affidavit  and  in  the  title  of  the 
piper;  and,  if  the  variance  be  material,  he  has  subjected 
bfludf  to  the  penalties  imposed  by  the  act  in  question. 
But,  independently  of  the  affidavit,  there  was  sufficient 
efiiie&oe  to  shew  that  the  defendant  was  the  proprietor 
of  the  paper,  for  a  clerk  of  the  sub*distributor  of  stamps  at 
CokieMicr  not  only  proved  payments  by  the  defendant  for 
dnties  on  advertisements  inserted  therein,  but  that  charges 
far  such  duties  had  been  made  and  paid  for  advertisements 
iustftcJ  in  the  very  x^aper  in  which  the  libel  in  question 
m  published,  and  in  which  the  plaintiff  described  him- 
self as  the  sole  proprietor  of  the  paper,  and  that  it  was 
printed  and  published  by  him  at  Head  Street ,  ColcheS" 
ter.    In  the  case  of  The  King  y.  Topham  (a),  proof  that 
thedefimdant,  as  proprietor  of  a  newspaper,  had  given  a 
bond  to  the  stamp-office,  pursuant  to  the  statute  89  Geo. 
S,cfiO,  s.  10,  and  that  he  had  from  time  to  time  applied  to 
tiie  8CaBip4>fllce  respecting  the  duties  on  the  paper,  was  held 
tobe  sufficient  evidence  from  which  the  Jury  might  infer  that 
he  was  the  publisher.  In  the  case  of  The  King  v.  Franck* 
tag  (6)»  the  proof  of  payment  of  the  stamp-duties  was 
hdd  to  be  sufficient  to  shew  a  party  to  be  the  proprietor 
of  a  newspaper;  and  in  the  late  case  of  The  King  v. 
AmpUii  (c),  the  copy  of  a  newspaper  delivered  at  the 
stamp  office,  under  the  provisions  of  the  statute  38  Qea» 
3,  c.  78,  was  held  to  be  conclusive  evidence  of  publication 
to  sustain  an  indictment  agamst  the  proprietor  for  a  libel 
oontained  in  such  copy;  and  here,  the  defendant  not  only 
delivered  the  paper,  but  accounted  and  paid  for  the  duties 
oo  advertis^nents  inserted  in  the  identical  paper  in  which 
the  libel  was  published. — ^With  respect  to  the  evidence  of 
what  passed  at  the  meeting  at  the  Moot-luM^  it  was  proper- 


(ei)  4  Term  Rep.  126.  (6)  17  Howell's  State  Trials,  648. 

{c)  6  Dow.  &  Ryl.  125 ;  6\  C.  4  Barn.  &  Cress  35. 
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1830.  ly  received,  as  it  was  not  offered  as  proof  of  special  damage^ 
but  merely  to  shew  the  tendency  and  consequence  of  the 
publication  of  the  libel,  and  that  the  plaintiff  was  the  per^ 
son  adverted  to,  and  which  rendered  him  contemptible  and 
ridiculous;  and  that  he  had  been  made  a  subject  of  laughter 
at  a  public  meeting,  which  the  plaintiff  attended  in  his  charac* 
ter  of  assistant-overseer ;  and,  as  the  damages  were  only  lOL, 
the  Court  will  not  say  that  they  are  exorbitant  or  excesnve« 

Mr.  Serjeant  Jones^  in  support  of  his  rule. — Although 
the  mode  of  proving  a  person  to  be  the  publisher  or  pro- 
prietor of  a  newspaper  has  been  much  facilitated  by  the 
38  Geo.  3,  the  principal  object  of  which  was  to  prevent 
the  mischiefs  arising  from  the  printing  and  publishing  of 
newspapers  by  persons  unknown ;  yet,  the  statute  requires 
that  the  paper  produced  in  evidence  should  correspond 
in  every  respect  with  the  affidavit  filed  at  the  stamp-office; 
and  here,  the  name  of  the  publisher  and  the  place  of  pub* 
lication  are  widely  different;  there  is,  consequently,  ama^^ 
terial  and  fatal  variance  between  the  paper  produced  and 
the  affidavit  so  filed.  In  the  late  case  of  Murray  v.  Souh 
fer(a),which  was  tried  before  Lord  Tenterden  at  GuildhaU^ 
on  the  28th  July  last,  the  defendant  was  the  proprietor  of 
the  Manchester  Courier^  the  place  of  publication  stated 
in  the  newspaper  was  at  St.  Anris  Square ^  and  the  affida* 
vit  described  the  place  of  intended  publication  to  be  Red 
lAon  Street^  St.  Anns  Square;  for  the  defendant  it  was 
submitted,  that,  if  a  plaintiff  wish  to  dispense  with  the 
ordinary  method  of  proof,  and  to  avail  himself  of  the  sta*^ 
tute,  he  must  produce  a  newspaper  corresponding  in  every 
particular  as  to  the  name  of  the  publisher  and  place  of 
publication  with  the  affidavit  filed  at  the  stamp-office. 
It  was  then  proposed  to  shew,  that  the  place  stated  in 
the   affidavit,  and   that  stated    in  the  paper,   was  one 

(«)  Not  reported. 
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and   the  same  place,  the  house  being  a  comer  house         IBdO. 
and  one  part  of  it  in  Red  Lion  Street  and  the  other 
in  St*  Ann^s  Square.     But  bis  Lordsbip  was  of  opinion, 
that  even  the   evidence   of  that  fact  would    not   cure 
the  defect;  and  observed,  that  the  act  of  Parliament  af- 
fiorded  great  facility  in  cases  of  this  description,  and  tbat 
it  was  of  the  highest  importance  that  its  requisites  should 
be  most  strictly  compUed  with;  and  he  directed  a  nonsuit. 
Here»  the  variance  between  the  affidavit  and  the  news- 
paper produced  is  far  greater,  for,  non  constat  that  E, 
J*.  Ward  mentioned  in  the  latter  is  identically  Edward 
John  Ward  described  in  the  former,  or  that  the  paper 
pnblislied  at  Head  Street ^  Colchester^  is  the  same  paper 
that  was  described  in  the  affidavit  as  intended  to  be  pub* 
fished   at   the  printing-office  of  the  said  John  Edward 
Ward,  belonging  to  his  dweUing-house,  at  No.  25,  Head 
Street,  in  the  parish  of  St.  Mary  at  the  Walls,  in  the 
borcnigh  of  Colchester.   Although,  as  the  clerk  to  the  sub- 
distributor of  stamps  proved  that  the  defendant  had  paid 
the  duties  on  advertisements  inserted  in  the  paper  in  which 
the  libel  was  published,  it  might  be  sufficient  proof  that 
die  defendant  was  the  proprietor  of  the  paper,  yet  it  was 
no  eridence  that  he  was  the  publisher;  and  in  the  case  of 
The  King  v.  Topham,  it  was  proved  that  the  paper  was 
sold  at  the  office  of  the  publisher;  and  here,  although  the 
defendant  admitted  himself  to  be  the  sole  proprietor,  it  was 
incumbent  on  the  plaintiff  to  shew  the  fact  of  publication 
by  him,  either  by  a  purchase  of  the  paper  at  his  office,  or 
where  it  was  usually  published.  The  17th  section  of  the  sta- 
tute requires  the  printer  or  publisher  to  deliver  to  the  com- 
missioners of  stamps,  at  their  head  office,  one  of  the  papers 
signed  by  the  printer  or  publisher,  with  his  name  and  place 
of  abode,  and  enacts,  **  That,  in  case  any  person  shall  make 
apphcation  to  the  commissioners,  in  order  that  such  news- 
paper so  signed  may  be  produced  in  evidence  in  any  civil 
or  criminal  proceeding,  the  commissioners  shall,  at  any 
time  within  two  years  from  the  publication,  either  cause 
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1830.  the  same  to  be  produced  in  the  Court  in  which  it  is  requir- 
ed to  be  produced  9  or  shall  deliver  the  same  to  the  party 
applying  for  it,  taking,  according  to  their  discretion,  rea* 
sonable  security,  at  his  expense,  for  returning  the  same  to 
the  commissioners.*'  The  plaintiff  ought  to  have  adopted 
that  course,  and  the  copy  of  the  affidavit  alone  was  not 
sufficient  evidence  of  publication  to  charge  the  defendant. 
Lastly,  although,  if  a  party  publish  a  paragraph  in  a  news- 
paper, which  is  calculated  to  render  a  person  contempt- 
ible or  ridiculous^  it  is  a  libel,  and  the  publisher  is  amen^ 
able  for  the  consequences ;  yet  here,  the  plaintiff  himself 
had  previously  told  the  story  complained  of  at  a  puMio- 
bouse;  and  evidence  of  what  took  place  at  the  meeting 
at  the  Moot'haU  ought  not  to  have  been  admitted,  as 
die  persons  who  attended  there  might  have  been  present 
when  the  plaintiff  told  the  story,  and  it  did  not  appear  that 
they  were  made  acquainted  with  it  through  the  medium  of 
the  paper  in  question;  and  the  Jury  were  certainly  inflii* 
enoed  by  the  testimony  of  the  witness,  who  stated,  that^ 
on  the  plaintiff's  being  designated  as  Jack  Ketch,  the 
persons  present  at  the  meeting  were  convulsed  with 
laughter. 

Lord  Chief  Justice  Tindal. — This  rule  was  granted  oa 
two  grounds— ;/ir«/,  that  the  publication  of  the  libel  by  the 
defendant  was  not  made  out  by  sufficient  evidence— -and 
secondly i  that  evidence  was  improperly  received  as  to  the 
alleged  damage  the  plaintiff  had  sustained.  First,  it  is 
said  that  the  particular  mode  pointed  out  by  the  statute 
38  Geo.  3,  c.  78,  has  not  been  observed,  and  that  the  title 
of  the  newspaper  in  which  the  libel  was  published  does 
not  correspond  with  the  affidavit  made  by  the  defendant, 
as  proprietor  of  the  paper,  and  filed  at  the  stamp-office. 
Upon  that  point,  however,  it  will  not  be  necessary  to  ex- 
press any  opinion,  because,  independently  of  the  statute, 
there  was  abundant  evidence  for  the  Jury  to  presume  that 
the  defendant  was  the  publisher  of  the  paper  in  question. 
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A  clerk  to  the  sub-distributor  of  stamps  at  Colchester        1^^- 
produced  the  identical  paper,  which  had  remained  in 
the  office    of  such  distributor,    and    on  which    marks 
lod  crosses  were  made  in  red  ink,  denoting  the  sums 
aceounted   for  and  paid  by  the  defendant  to  the  col* 
lectcv  of  the  stamp-duties,  for  advertisements  inserted 
in  the  paper  of  that  day,  and  in  which  the  defendant  de- 
Kribed  himself  as  the  sole  proprietor.    That,  surely,  was 
sdBdeot  evidence  for  the  Jury  to  conclude  that  the  de- 
faidaiit  was  the  proprietor  and  publisher  of  the  paper. 
But,  weetmdhf,  it  has  been  said,  that  evidence  was  impro- 
per  admitted,  which  tended   to  influence  the  minds 
of  die  Jury,  vix.  that  the  plaintiff  had  been  made  an  ob- 
ject of  ridicule  at  a  public  meeting.     The  amount  of  the 
damages  was  not  large,  being  only  10/.,  and  the  plain- 
tiff allied  in  his  declaration,  that,  by  means  of  the  pub- 
Gshing  of  the  libel,  he  had  been  greatly  injured  in  his 
respectability  and  credit,  and  brought  into  contempt,  ri- 
dBcole^  and  disgrace  amongst  all  his  neighbours,  friends, 
tmi  acquaintance.    The  evidence,  therefore,  of  his  having 
been  laughed  at,  at  a  public  meeting,  was  properly  ad- 
nttedy  as  identifying  the  plaintiff  with  the  subject  of 
die  libel^  and  as  a  proof  of  the  consequences  which  had 
■cceaaarily  resulted  to  him  from  its  publication.    But 
k  has  been  further  said,  that  the  plaintiff  could  have  no 
Iqpal  daim  to  damages,   or  just  ground  of  complaint 
againat  the  defendant  for  publishing  a  story,  of  which  the 
•fiaiBtiff  himself  was  the  author.     But  it  did  not  appear 
Aat  he  ever  audiorized  the  publication  by  the  defendant; 
and  there  is  a  vride  distinction  between  a  man's  telling  a 
hdicnmB  story  of  himself,  in  the  private  circle  of  his 
friends  and  acquaintance,  and  the  publication  of  it  to  the 
woild  at  large,  through  the  medium  of  a  newspaper* 

Mr.  Justice  Park. — It  is  unnecessary  for  me  to  express 
any  opmion  as  to  the  construction  of  the  statute  38  Geo* 
8f  particularly  as  the  point  is  now  under  the  consideration 
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18aO.  of  the  Court  of  King's  Bench  {a) :  for  here,  additional  and 
ample  evidence  was  adduced,  independently  of  the  affida- 
vit; and  if  it  had  been  altogether  excluded,  the  Jury  would 
have  been  warranted  in  finding  that  the  defendant  was  the 
proprietor  and  publisher  of  the  paper;  and  I  do  not  see 
from  the  pregnant  proof  before  them,  how  they  could  have 
come  to  any  other  conclusion.  With  respect  to  the  evi- 
dence received,  and  which  it  has  been  said  tended  to 
augment  the  damages,  I  agree,  that,  if  it  had  been  offered 
for  the  purpose  of  proving  special  damage,  in  the  legal 
acceptation  of  that  term,  it  ought  not  to  have  been  ad- 
mitted ;  but  it  was  offered^  in  order  to  identify  the  plaintiff 
as  the  person  to  whom  the  ridicule  of  the  libel  attached, 
and  that  he  had  in  consequence  been  made  the  subject  of 
ridicule  at  a  public  meeting. 

Mr.  Justice  Gaselejs. — I  am  of  the  same  opinion. 

Mr.  Justice  Bosanquet. — I  also  think  that  this  rule 
must  be  discharged.  It  is  unnecessary  to  express  any 
opinion  as  to  the  construction  of  the  statute,  as  there  was 
sufficient  parol  evidence,  independently  of  the  affidavit,  to 
warrant  the  Jury  in  concluding  that  the  defendant  was  the 
proprietor  and  publisher  of  the  newspaper  in  which  the 
alleged  libel  was  inserted.  The  evidence  that  the  plaintiff 
had  been  made  the  subject  of  ridicule  and  laughter  at  the 
Moot-hall,  was  offered  to  shew  that  the  libel  applied  to  him^ 
and  although  he  had  previously  circulated  the  story  himself 
to  some  of  his  acquaintances,  it  would  not  justify  the  defend- 
ant in  publishing  it  in  his  newspaper. 

Rule  discharged. 

(a)   See  Mayne  v.  Fletcher,  4  ed  by  tbe  production  of  the  paper 

Man.  &Ryl.  311;  S.  C;  9  Barn,  correspondinji:  in  title  with  that 

&  Cress.  382,  where  the  publi-  described  in  the  affidavit  of  the 

cation  of  a  libel  contained  in  a  printer  lodged  at  the  stamp  office, 
newspaper,  was  held  to  be  prov- 
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FaRRANCS  V  NiLL.  Tuesday, 

y«,  Feb.  9tlL 

1  tllS  wms  an  action  on  the  case  for  obstructing  a  way  tim  tutut«  17 
Cfver  which  the  plaintiff  claimed  a  right  to  pass;  and  as  be  ^^u'^^ 
£d  not  give  satisfactory  evidence  of  user  within  the  last  tiu^  in  iin  ptr- 
twen^  years,  Mr.  Justice  Park^  before  whom  the  cause  the  death  of 
was  tried,  at  the  last  Assises  for  the  county  of  Surrey,  di-  ^JJJJSf 
leeted  a  nonsuit.  ^"«ct  md  tbt 

Judgment,  •haU 
not  be  alleged 

Mr.  Serjeant  Wilde,  in  the  last  term,  obtained  a  rule  ^^;^ 
fliit,  that  this  nonsuit  might  be  set  aside  and  a  new  trial  cMeofnonauit. 
had;  on  the  ground  that  the  plaintiff  had  merely  suspend- 
ed lus  right  during  the  continuance  of  a  lease  which  had 
bnt  lately  expired. 

lir.  Serjeant  Taddy,  being  now  about  to  shew  cause, 
produced  an  aflSdavit,  stating  the  death  of  the  defendant 
Boce  the  rule  was  obtained.  The  learned  Serjeant  sub- 
aitted,  that  the  suit  was  abated  in  consequence,  and  that 
the  statute  17  Car.  2,  c.  8,  which  enacts,  that,  *^  in  all  ac- 
tioos  personal,  real,  or  mixed,  the  death  of  either  party, 
between  the  verdict  and  the  judgment,  shall  not  be  alleg- 
ed fcr  error,**  does  not  apply  to  a  case  of  nonsuit,  but  only 
vhere  there  has  been  a  verdict.  So,  if  the  defendant 
had  died  before  plea  pleaded,  there  would  be  no  party  in 
Court  to  defend  the  action,  and  the  suit  would  necessarily 
hare  abated  by  his  death. 

The  Court  intimating  a  strong  opinion  that  the  statute 
^Charles  did  not  apply  to  cases  of  nonsuit — 

Mr.  Serjeant  Wilde  admitted  that  he  was  not  in  a  si- 
tuation to  support  his  rule,  and  it  was  consequently — 

Discharged* 
VOL.  nr.  I 
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Wednaday^  Charleton  and  Another  v.  Morris  and  Beavan,  Bail 

FehAOtL  ofGREENAWAY. 

Bail  above  hav-  X  HE  bail  in  this  cause,  havine  justified  for  the  defendant 

they  ooMented  Greenaway,  afterwards  consented  to  a  cognovit  being 

Ine  d^^upoT  P^^^  ^y  ^™  upon  such  terms  as  might  be  agreed  on  be- 

suoh  terms  as  tween  the  plaintiff  and  the  defendant.    A  cognovit  wa^ 

might  be  agreed  •..      i       .         «        i       -i    *•      i  i'     ^^  %    -n  w 

on  between  the  accordingly  given  by  the  defendant  on  the  5th  February, 

dlfendfn'tSdT  ^^29,  by  which  he  undertook  to  pay  a  moiety  of  the  costs 

principal);  de-  incurred'in  the  action  on  the  5th  March  then  next,  and 

niulthavingbeen  #        ^ 

made  at  the  the  remaining  moiety,  together  with  the  amount  of  the 

and  costs  were  ^^^  fpT  the  recovery  of  which  the  action  was  brought, 

!he\\Slfof  Uie  ^^  interest,  on  the  5th  May  then  next;  and,  if  the  de? 

cognovu,  and  a  fendant  Crreenaway  made  default  in  either  of  such  pay- 

terwards  took  ments,  the  plaintiffs  were  to  be  at  liberty  to  sign  judgment 

the^art^esHmt  ^"^  proceed  thercon,  as  they  might  be  afterwards  advised* 

which  was  of  no  ^he  defendant  made  default  in  payment  of  the  debt  on  the 

avail,  and  the  *^   ^ 

plaintiff  sued  day  Stipulated,  and  a  negotiation  was  afterwards  entered 

tcirefacias  into  between  the  plaintiffs  and   Greenaway^s  attorneys 

andsism^^ji^-  ^^^  further  time,  which  proving  imavailing,  judgment  was 

ment  thereon,  giffued  against  Greenawav  on  the  13th  June,  1829;  and 

without  giving         ^  "  •        ^  .  •   /•     •  « 

them  notice  that  on  the  SOth  a  writ  of  capias  ad  sattsjactendum  was  sued 

wrs"aTanVnd!  ^^^  thercon,  and  left  in  the  Secondary's  ofiBce,  with  bh 

or  that  the  co^-  structions  by  the  plaintiffs'  attorney  to  be  retuimed  Man 

novtt  remained  -^  i 

unsatisfied— the  est  inventus.    On  the  27th  October  and  13th  November^ 

Coart  ordered  ,  ..a./..  .•!  3        .  •      . 

the  writs  and  two  writs  of  sctrefoctas  Were  respectively  sued  out  aga^l8f 

ceedi^i  to^bT'  *®  prcseut  defendants,  as  bail  of  Greenaway,  and  left  at 

set  aside.  the  office  of  the  Sheriff  of  MidcUesex,  with  directions  to 

be  returned  nihil;  and  judgment  was  signed  against  both 
the  bail  on  the  26th  November  following. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  temii 
on  an  affidavit  of  the  above  facts,  obtained  a  rule  nisi, 
to  eet  aside  the  above  two  writs  of  scire  facias^  and  the 
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signed  thereupon,   and  be  produced  afBda-         ISdO. 
Tits  made  by  both  the  defendants,   who   deposed  that    ng^m^ExoH 
tfaej   had  no  notice  whatever  oS  any  of  the  proceed-  v, 

ings   subsequently  to  the  giving  of  the  cognovit,  until 
ibe  21  St  December  last,  when  the  defendant  Morris  was 
infinmed   that  a  writ  of  execution   had  been  sued  out 
against  him  at  the  suit  of  the  plaintiffs,  for  the  amount  of 
&e  debt  due  from  Greenaway  to  them;  and  that  on  the 
fStoA  December,  on  which  day  the  writs  of  scire  facias 
had  not  been  filed  at  the  office  of  the  custos  brevium,  the 
defisndants  caused  Oreenaway  to  be  taken  into  custody 
and  detained^  in  order  to  surrender  him  in  their  discharge, 
vliidi  they  could  have  done  at  any  time  if  the  plaintiffii 
had  infiHrmed  them  that  they  intended  to  proceed  in  the 
suit.    The  learned  Serjeant  relied  on  the  case  of  Clift  v. 
Gye  (a),  where  a  plaintiff,  with  the  consent  of  the  bdl  to 
die  Sheriff,  having  taken  a  cognovit  with  a  stay  of  execution 
fer  a  month,  it  was  held,  that,  although  the  bail  continued 
Sable,  the  debt  not  having  been  paid,  yet  the  plaintiff  could 
BOl  take  proceedings  against  the  bail  without  giving  them 
Bolioe  that  the  cognovit  was  unsatisfied.     So,  in  Farmer 
V.  Tharley  (6),  the  Court  were  of  opinion  that  bail  to  the 
Sheriff  were  discharged  by  the  defendant's  giving  a  cogno^ 
vit  tor  payment  of  debt  and  costs,  because  the  plaintiffs 
kaie  no  right  to  proceed  upon  the  bond,  unless  there 
a  continuing  breach,  which  could  not  be,  where  a 
had  been  taken,  that  being  an  admission  by  the 
pJaiiitHfii,  that  die  defendant  had  appeared  to  the  action, 
snd  was  properiy  in  Court. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Andrews  now 
ihewed  cause. — ^It  is  said,  that,  although  the  plaintiffs  took 
^eognocit  from  Oreenaway,  with  the  consent  of  the  bail,  and 
by  which  die  execution  was  stayed,  stiU  that  the  plaintiffs 

(a)  9  Barn.  &  Cress.  422.  (6)  4  Bam.  &  Aid.  91. 
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1830.        could  not  proceed  against  them  without  giving  them  notice 
Charleton    ^^*^  ^^^  cognovit  was  not  satisfied,  on  the  authority  of  Cli/i 
*•  V.  Gye;  yet  that  case  is  distinguishable  from  the  present,  as 

there  the  cognovit  was  given  with  the  consent  of  the  bail 
to  the  Sheriffy  and  the  plaintiffs  took  an  assignment  of  the 
bail-bond^  and  issued  writs  against  the  bail  without  giving 
them  any  notice.  But  that  does  not  apply  to  the  case  of 
bail  above,  who  consented  to  a  cognovit  being  given  upon 
such  terms  as  might  be  agreed  upon  between  the  plamtiff 
in  the  suit  and  their  principal.  By  so  doing,  they  con« 
tinned  liable,  as  though  no  cognovit  had  been  given ;  and 
they  cannot  complain  of  want  of  notice,  as  they  were  bound 
to  watch  the  plaintifi^'s  proceedings,  they  having  received 
an  act  of  indulgence^  by  time  being  given  to  their  principal. 

Mr.  Serjeant  Wilde,  in*  support  of  his  rule^  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion,  that  the 
rule  for  setting  aside  the  writs  of  scire  facias  sued  out 
against  the  defendants,  as- bail  of  Greenawat/,  and  the 
judgments  entered  up  thereon,  must  be  made  absolute. 
If  the  agreement  had  originally  been,  that  the  bail  would 
consent  to  any  terms  their  principal  might  then  or  after- 
wards make,  the  case  might  have  been  different,  although 
even  then  it  seems  to  me  it  would  fall  within  the  principle 
of  Clijl  V.  Gf/e.  But  all  that  the  bail  here  did  in  the  first 
instance  was,  to  consent  to  a  cognovit  being  given  upon 
such  terms  as  might  be  agreed  upon  between  the  plaintifia 
and  their  principal ;  that  is,  upon  such  terms  as  might  be 
agreed  on  at  the  time  of  executing  the  cognovit.  In  Clifi 
V.  Gye,  the  bail  to  the  Sheriff*,  on  being  sued,  became  bail 
above,  and  justified,  and  rendered  their  principal,  and  the 
Court  ordered  the  proceedings  on  the  bail-bond  to  be  set 
aside.   Here,  by  the  terms  of  the  cognovit,  part  of  the  costs 
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were  to  be  paid  on  the  5th  March,  and  the  residue,  with  1830. 

the  amount  of  the  debt,  on  the  5th  May  following;  and,    chaeletoh 
if  there  were  any  negotiations  between  the  parties  sub- 
sequent to   that  day,  and  which  there  appear  to  have 
been,  the  bail  should  at  least  have  been  informed  that 
they  had  been  put  an   end  to,  and  that  the  cognovit 
stni  remained  unsatisfied;  as  they  might  then  have  had 
an  opportunity  of  rendering  their  principal  in  their  dis- 
duLTge,  which  they  have  deposed  they  believed  they  could 
have  done,  if  the  pluntiffs  had  informed  them  that  they 
Bieant  to  proceed  with  the  suit 

Mr.  Justice  Park. — Although  this  case  is  distinguish- 
able from  Clifty.  Gye,  from  the  circumstance  that  there  the 
bail  to  the  Sheriff  consented  to  the  giving  of  the  cognovit, 
yet  the  principle  is  the  same.    There,  too,  the  execution 
was  to  be  stayed  for  any  period  not  exceeding  a  month, 
and  the  bail  to  the  Sheriff  were  only  responsible  until  spe- 
cial bail  had  been  put  in  and  perfected ;  and  when  they  were 
sued,  they  justified  as  bail  above,  and  rendered  their  prin- 
dpal,  and  the  Court  held  that  they  were  entitled  to  no- 
tice that  the  cognovit  remained  unsatisfied;  and  as  it  was 
not  given,  the  proceedings  on  the  bail-bond  were  set  aside 
widi  costs;  and  Lord  Tenterden  said,  *'  The  bail  entered 
mto  an  agreement,  the  fair  interpretation  of  which  appears 
to  be,  that  they  shall  remain  liable  notwithstanding  the 
cognovit,  but  that  the  time  for  putting  in  bail  above  shall  be 
enlarged.     I  think  that  the  time  for  so  doing  cannot  rea- 
sonably be  held  to  have  expired,  until  they  received  notice 
that  the  cognovit  was  unsatisfied."     In  justice,  bail  should 
have  the  fullest  possible  information,  before  any  proceed- 
ings are  taken  against  them  for  a  default  made  by  their 
principal;  and  I  therefore  think  that  it  was  the  duty  of 
the  plaintiffs  to  have  given  the  defendants  notice  that  the 
negotiation,  subsequent  to  the  day  when  the  debt  ought 
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1830.         ^  }||^Y^  been  paid,  had  been  broken  off;  and  that,  as  they 
CuARLETON    ^1^^  not  do  SO,  this  rule  must  be  made  absolute. 


V. 

Morris. 


Mr.  Justice  Gaselee. — The  defendants  made  this  appli- 
cation to  me  at  Chambers ;  but,  as  there  were  certain  dis- 
puted facts,  I  desired  the  parties  to  come  to  the  Court;  and 
now,  all  the  circumstances  being  before  u3  on  affidavit,  I 
agree  in  thinking  that  this  rule  must  be  made  absolute.  It 
is  true  that  the  practice  still  continues,  that,  in  proceeding 
against  bail,  a  return  of  two  nihils  is  equivalent  to  a  scire 
feci;  yet,  in  Beddington  \.  Beddington  (a),  the  Court  ex- 
pressed its  displeasure,  and  intimated  a  strong  opinion 
that  such  practice  ought  not  to  prevail  in  future.  If  the 
bail  are  respectable,  and  may  be  easily  found,  justice  re-* 
quires  that  they  should  have  due  notice  before  proceedings 
are  taken  against  them  for  the  default  of  their  principal, 
and  I  very  much  doubt  whether  the  Sheriff,  or  the  party 
directing  the  writs  to  be  returned  mhil^  would  not  be  liable 
to  an  action  at  the  suit  of  the  bail  if  such  notice  were  not 
given ;  and  I  again  express  my  earnest  wish  that  this  prao 
tice  may  be  put  a  stop  to. 


Mr.  Justice  Bosanquet  concurring — 


Rule  absolute. 


(a)  2  Moore  &  Payne,  481. 
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Sawbridoe,  Demandant;  Jeyes,  Tenant;   Parsons  and     Wednesday 

three  Others,  Vouchees.  ^«^-  lO^^- 

JUR.  Serjeant  Peake  moved  that  this  recovery  might  The  Court  per- 
pass  and  be  recorded  as  of  this  term,  notwithstanding  the  ^^^^^^^\. 
admowledffments  of  the  vouchees  were  taken  on  two  sepa-  though  the  war- 

,    .       "  ^  rants  of  attorney 

nte  pieces  of  parchment.     The  learned  Serjeant  produced  of  four  vouchees 
an  affidavit,  which  stated,  that  the  writ  of  dedimus  potes^  pirate  pieces  of 
iatem  waa  directed  to  three  commissioners,  who  resided  ?"«*»"«»*• 
at  a  distance  from  each  other;  that  the  vouchees  lived 
]Q  different  parts  of  the  country;  that  the  warrants  of 
attorney  were  joint  and  several ;  that  two  of  the  vouchees 
had  acknowledged  in  the  one,  and  two  in  the  other;  and 
that  the  language  of  both  was  the  same,  with  the  ex- 
ception of  the  names  of  the  parties.    Although,  in  Batch 
▼.  Pielps  (a),  where  a  writ  of  dedimus  potestatem  had 
been  directed  to  commissioners  to  take  the  acknowledg- 
ments of  nine  persons :  the  commissioners  took  the  acknow- 
ledgments of  six  on  one  piece  of  parchment,  and  of  the 
remaining  three  upon  another  piece  of  parchment,  the 
Coort  would  not  allow  the  fine  to  pass;  and  Mr.  Justice 
Heath  said,  that  **  these  separate  acknowledgments  would 
not  warrant  a  joint  judgment:"  yet,  in  Zait^,  .demandant; 
Lee^  tenant;  Woodhduse,  vouchee  (&),  where  an  objection 
was  raised  to  the  warrants  of  attorney  of  several  vouchees, 
because  they  were  on  separate  pieces  of  parchment,  that 
learned  Judge  said,  that  *'  the  warrants  would  be  good, 
eTen  in  a  real  suit.'*    And,  in  the  case  of  Hicks,  demand- 
ant; Dean,  tenant;  Crump,  vouchee (c),  the  Court  allowed 
a  recovery  to  pass,  although  the  warrants  of  attorney  of 
several  vouchees  were  on  different  pieces  of  parchment. 


(a)  3  Bo8.  &  PuL  366.  (6)  1  Bos.  &  Pul.  31. 

(c)  12  B.  Moore,  295. 
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Sawbridoe, 

Demandant ; 

jEYEa, 

Tenant; 

Parsons, 

Vouchee. 


Lord  Chief  Justice  Tindal. — I  see  no  objection^  on 
principle,  to  the  passing  of  this  recovery.  The  writ  of 
dedimus  potesiaiem  was  directed  to  three  commission- 
ers, who  resided  at  a  distance  from  each  other,  and 
the  vouchees  lived  in  different  parts  of  the  country: — the 
commissioners,  for  convenience,  took  the  acknowledg- 
ments of  two  of  the  vouchees  on  one  piece  of  parchment, 
and  of  the  other  two  on  another;  and  if,  as  Mr*  Justice 
Heath  said,  in  the  case  of  Lang^  demandant^  that  the  war- 
rants would  be  good  in  a  real  suit,  or  an  adverse  action 
for  the  recovery  of  land,  I  am  at  a  loss  to  discover  why 
they  should  not  be  equally  good  in  a  recovery,  which  is 
suffered  for  the  purpose  of  the  conveyance  of  land. 


The  rest  of  the  Court  concurring- 


The  recovery  was  permitted  to  pass. 


WednesdiWf 
Feb,  lOM. 

The  defendants 
arrested  the 
plaintiff  on  a  ea, 
to,,  as  the  hall 
of  one  E,  M,, 
for  whom  he 
had  never  be- 


Barnard  M*CRANDtE,  r.  Barwise  and  Warry. 

JL  HIS  was  an  action  of  trespass  for  false  imprisonment, 
and  brought  under  the  following  circumstances: — The 
plaintiff  being  ill,  and  confined  to  his  room,  was,  on  the 
17th  July,  1824,  arrested  under  a  writ  of  capias  ad  sa- 

com  "ba?  After  '*?/««'^'*^«^>  sued  out  at  the  suit  of  the  defendant  ^ar- 
the  plaintiff  had  wtse,  against  the  plaintiff^  as  the  bail  of  one  Elizabeth 
nearly  a  month,  Mecke,  whom  Barwise  had  sued  in  the  Court  of  King*s 
charged  by  an  Bench,  and  obtained  judgment  against  her  for  the  sum  of 
order  of  a  Judge,   i^n^     The  plaintiff,  however,  had  never  become  bail  for 

The  defendants  ^ 

had  previously 
discovered  their 

mistake,  and  promised  to  liberate  the  plaintiff,  but  did  not  do  so.  He  afterwards  brought  trespass 
against  the  defendants,  for  false  imprisonment,  and  they  pleaded  the  general  issue;  and  that  the 
plaintiff  had,  together  with  another  person,  acknowledged  a  recognizance  of  bail,  upon  which  the 
CO.  so.  had  issued,  and  that  the  recognizance  still  remained  on  the  file  of  the  Court  of  King*t  Bench, 
This  Court  refused  to  strike  out  the  plea,  or  rescind  the  order  to  plead  several  matters,  although 
it  was  objected  that  the  plaintiff  could  not  safely  reply. 
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Mrs.  MeekCf  nor  did  be  even  know  her  by  name.    Some         183D. 
tune  after  the  plamtiff  bad  been  in  custody,  a  clerk  of  the     |f ickandle 
defendant  Warrv,  who  acted  as  attorney  for  Barwise,  saw  *• 

the  plaintifi;  when  be  instantly  declared  that  be  was  not 
the  peracm  who  justified  as  bail  for  Mrs.  Meeke  under 
the  name  of  Barnard  M*Crandlet  for  that  be   was  in 
Court  when  her  bail  justified;  and,  upon  the  plaintiff  and 
the  derk  making  an  affidavit  that  he  was  not  the  person 
who  had  become  bail,  the  defendant  Warry^  on  the  13th 
Augmsi,  promised  to  see  his  client  Barwise  immediately, 
and  set  the  plaintiff  at  large.   The  plaintiff,  however,  con- 
tinued in  custody  until  the  26th  August,  when  he  was 
£scharged  by  an  order  of  the  Lord  Chief  Justice  of  the 
Court  of  King's  Bench.  The  present  action  was  commenc- 
ed io  August,  1828. 

The  defendants  pleaded— ^r«/,  not  guilty — secondly,  the 
statute  of  limitations — and  lastly,  by  way  of  justification, 
that  the  plaintiff  had,  together  with  one  Pelham  HoUis, 
acknowledged  a  recognizance  of  bail  in  an  action  brought 
by  the  defendant  Barwise  against  Elizabeth  Meeke,  upon 
which  the  writ  of  ca.  sa.  had  been  sued  out  against  the 
plaintiff,  and  that  the  recognizance  was  now  remainuig 
upon  the  file  of  the  Court  of  King's  Bench.  The  plain- 
tiff having  been  advised  by  counsel  that  he  could  not 
nfely  reply  to  this  plea,  obtained  time  for  so  doing,  until 
an  application  could  be  made  to  the  Court  of  King's 
Bench  upon  the  subject  of  the  recognizance.  A  rule 
nisi  for  delivering  up  the  recognizance  to  be  cancelled 
was  accordingly  obtained  in  that  Court,  but,  upon  cause 
being  shewn,  was  discharged;  the  Court  intimating  an 
opinion  that  the  plaintiff  might  reply  without  difficulty, 
notwithstanding  the  defendants  had  alleged  in  their  plea, 
that  the  plaintiff  bad  acknowledged  a  recognizance  which 
was  still  remaining  on  the  file  of  the  Court. 

Mr.  Serjeant  Adams,  upon  an  affidavit  of  these  facts,  on 
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1830.         a  former  day  in  this  term^  obtained  a  rule  calling  on  the 
m<Ceakdlb     ^^fendants  to  shew  cause  why  their  last  plea  should  not 
V.  be  struck  out,  and  why  the  plaintiff  might  not  have  far- 

ther time  to  reply.  The  learned  Serjeant  submitted  that 
the  plea  must  be  false  within  the  defendants*  own  know- 
ledge, as  Warry^  who  acted  as  attorney  for  BarwUCf 
promised  to  see  him  on  the  13th  August f  and  discharge 
the  plaintiff  out  of  custody;  Worry's  own  clerk  having 
deposed  that  the  plaintiff  was  not  the  person  who  justified 
as  bail  for  Mrs.  Meeke. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Peake  were  now 
about  to  shew  cause,  when  the  Court  called  on — 

Mr.  Serjeant  Adams  to  support  his  rule.— Unless  this 
plea  be  struck  out  or  taken  off  the  file,  the  plaintiff  is 
without  redress,  as  he  cannot  deny  the  existence  of  the 
recognizance,  or  that  it  does  not  now  remain  on  the  file  of 
the  Court  o{  King's  Bench:  neither  can  he  deny  the  fact 
alleged  in  the  plea,  that  the  persons  therein  named,  or 
either  of  them,  did  not  acknowledge  a  recognizance  of 
bail  in  the  action  against  Mrs.  Meeke*  Justice  requires 
that  the  plea  should  be  struck  out,  because  it  is  false  with** 
in  the  defendants*  own  knowledge. 

[Lord  Chief  Justice  Tindal. — Might  not  the  plaintiff 
reply  that  he  is  not  the  Barnard  M^CranMe  named  in  the 
recognizance?] 

It  is  doubtful  whether  such  a  replication  would  be  good 
on  demurrer;  but,  as  the  plea  is  false,  the  Court  will  feel 
no  difficulty  in  ordering  it  to  be  struck  out;  and  it  is  quite 
clear  that  they  may  exercise  their  discretion  upon  the 
subject.  In  the  late  case  of  GuUy  y.  The  Bishop  of 
Exeter  (a),  the  Court,  even  after  a  nonsuit,  and  a  rule  ab- 
solute for  a  new  trial,  rescinded  the  original  rule  to  plead 

ia)  2  Moore  &  Payne,  105 ;  S.C.5  Bing.  45. 
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several  matters,  and   ordered  a  number  of  pleas  to  be         1830. 
struck  out ;  and  Lord  Chief  Justice  Best  there  said  (a) :  **  It     J,_  " 
was  a  prindple  at  common  law,  that  all  pleadings  ought  to  v. 

be  tme^  iMit  that  has  long  since  been  lost  sight  of,  and 
can  rarely,  if  ever,  be  the  case,  where  several  pleas  are 
pleaded.  It  is,  therefore,  in  the  discretion  of  the  Court 
to  allow  such  pleas  only  as  they  may  deem  necessary  or 
essential  to  the  justice  of  the  case."  That  reasoning  is 
particularly  appUcable  to  this  case;  and,  in  Whale  v. 
Lenny  (6),  the  Court  would  not  aUow  inconsistent  pleas  to 
be  put  upon  the  record.  But,  on  the  ground  that  the 
jdea  in  question  is  fidse  within  the  defendants'  own  know- 
ledge, it  ought  to  be  struck  out,  particularly  as '  they 
bave  also  pleaded  the  general  issue  and  the  statute  of 
limitations. 

Lord  Chief  Justice  Tindal. — This  is  a  rule  calling  on 
the  defendants  to  shew  cause  why  their  last  plea  of  justi- 
fication should  not  be  struck  outj  and  why  the  plaintiff 
should  not  have  further  time  to  reply.    It  appears  to  me, 
that  the  facts  alleged  in  that  plea  are  relied  on  by  the  de- 
fendants as  a  defence  to  this  action,  and  I  am  not  aware 
of  any  authority,  where  the  matter  of  defence  is  on  the  re- 
cord, to  deprive  a  party  of  such  defence.    The  question 
nnght  have  been  different,  if  the  alleged  inconsistency  of  the 
defence,  and  the  fact  that  the  plea  had  involved  the  plain- 
tiff  in  difficulty,  had  been  pointed  out  to  us  when  the  rule  to 
plead  several  matters  was  obtained,  as  in  the  case  to  which 
we  have  been  referred  of  Gulli/  v.  The  Bishop  of  Exeter. 
1  much  regret  the  alleged  difficulty  as  to  the  mode  of  reply- 
iog  to  this  plea;  yet,  as  the  defendants  have  pleaded  it  as 
natter  of  defence,  we  cannot  interfere.  The  plaintiff,  how- 
e?er,  may  be  mistaken  in  that  view  of  his  case ;  and  it  may  be 
worth  while  for  him  to  consider,  whether  he  has  not  taken 

(•)  2 Moore  &  Payne,  121.  (6)  I<L  19;  S.  C.5  Biog.  12. 
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1830.        a  wrong  course  to  recover  compensation  from  the  defend- 

m*Cranolb     ^"^^  ^^'  ^^^  injury  he  has  sustained  from  his  imprison- 

v.  ment.     If  the  defendants  caused  him  to  be  wilfully  or  im- 

Barwisb*  . 

properly  detained  in  custody  after  they  knew  that  he  was 
not  the  person  named  in  the  recognizance,  it  would  be  a 
malicious  detention,  for  which  an  action  on  the  case  might 
be  maintained.  On  this  point,  however,  I  give  no  opinion; 
I  merely  suggest  it  for  the  consideration  of  the  plaintiff. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Gaselee. — I  am  of  opinion  that  we  cannot 
act  on  this  rule,  or  order  the  defendants'  plea  to  be  struck 
out.  In  Gully  v.  The  Bishop  of  Exeter,  the  objection 
was  raised  to  the  number  of  the  pleas  on  shewing  cause 
against  the  rule  to  plead  several  matters ;  and  the  Court 
reduced  the  pleas  accordingly,  two  only  being  necessary 
for  the  defence.  If  a  plea  be  put  in  fraudulently,  or  is 
false  upon  the  face  of  it,  it  is  a  contempt  of  Court,  and 
may  be  set  aside.  With  respect  to  the  alleged  difficulty 
as  to  the  replication,  might  not  the  plaintiff  reply,  that,  al- 
though true  it  is  that  Barnard  M'Crandle  and  Pelham 
Hollis  acknowledged  a  recognizance  of  bail  in  the  action 
against  Elizabeth  Meeke,  and  that  the  recognizance,  was 
still  remaining  in  the  Court  of  King's  Bench,  yet  that  the 
said  Barnard  M^Crandle,  named  in  that  recognizance,  was 
not  the  plaintiff,  and  then  traverse  the  fact  of  his  having 
entered  into  any  recognizance  in  the  action  against  Meeke? 

Mr.  Justice  Bosanquet. — The  defendants  appear  to  re«> 
ly  on  the  facts  stated  in  the  last  plea  as  a  justification  for 
the  imprisonment  of  the  plaintiff,  and  we  cannot  deprive 
them  of  this  mode  of  defence. 

Rule  discharged. 

Mr.  Serjeant  Adams  then  moved  to  rescind  the  rule  to 
plead^eeveral  matters. 
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But  the  Court  said,  that  the  application  was  too  late.         1830- 
The  objection  to  the  plea  should  have  been  raised  on     ^,^  "  . 
shewing  cause  against  the  rule.     The  case  of  Oulfy  v.      ^    »^ 
The  Bishop  of  Exeter  is  distinguishable  from  the  pre- 
•ent,  as  there  the  defendant  put  a  number  of  unnecessa- 
ly  pleas  on  the  record,  which  made  it  of  an  unwarranta- 
ble lengthy  and  two  only  were  sufficient  for  his  defence. 
But  the  plamtiff  may  have  a  fortnight's  time  to  reply. 


BARWISt. 


Barling  v.  Waters.  ^^V^?* 

A  Feb.  \Oth. 

RULE  was  obtained  by  Mr.  Serjeant  Merewether^  on  The  Court 


or- 


tfomier  day  in  this  term,  calling  on  the  defendant  to  ^'^^i^'^^rf 
shew  cause  why  the  rule  for  the  allowance  of  bail  in  this  baU  to  be  du- 
cause  should  not  be  discharged,  and  why  the  defendant^  cause  being 
who  was  then  in  the  custody  of  the  Sheriff  o(  Middlesex,  tTt^^A 
should  not  be  detained  in  custody  in  another  suit,  and  ^^  baviog,  on 

their  justifica- 

why  the  bail  who  had  justified  for  the  defendant  should  tion,  peijured 
not  attend  personally  in  Court,  and  why  they  or  the  de-  toltbTlraoimt 
fendant  should  not  pay  the  costs  of  this  appUcation.  The  ^^  ^t^  propcr- 

^  ^  .  ^^  ty.     But  the 

notion  was  made  on  affidavits,  which  stated,  that,  when  Court  refused  to 
the  bail  came  up  to  justify  for  the  defendant  in  this  ac-  fendant  to  be 
tkm,  one  of  them  swore  that  he  had  property  in  the  funds  ^l^^^^^f^ 
to  a  considerable  amount,  after  payment  of  all  his  debts;  suit,  as  it  was 
md  the  other,  that  he  had  paid  the  amount  of  a  judgment  he  was  privy  to 
obtained  against  him  in  the  Palace  Court:  and  that  it  had  ^^  baii*and^the 
once  been  ascertained  that  both  these  statements  were  ^^J  remedy 

against  them  is 
tllae.  by  indictment 

No  cause  being  shewn  against  this  rule,  the  learned 
Serjeant  now  moved  to  make  it  absolute,  on  an  affidavit  of 
ierrice  of  the  rule  nm  upon  the  defendant  and  both  of 
the  bail;  and  he  stated,  that  the  Court  oi  King^s  Bench 
iud  lately  ordered  an  attachment  to  be  issued  against  a 
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parson  who  had  committed  peijury  on  justifying  as  baO, 
and  who  had  not  attended  in  Court  pursuant  to  an  order 
so  to  do. 

But  the  Court  held,  that  they  could  only  direct  the  rule 
to  be  made  absolute,  as  far  as  regarded  the  discharging 
the  rule  for  the  allowance  of  bail;  that  the  plaintiff's 
only  remedy  against  the  bail  was  by  an  indictment  for 
perjury;  and,  as  it  was  not  shewn  that  the  defendant  was 
privy  to,  or  knew  of  their  perjury,  there  was  no  ground 
to  detain  him  in  custody  in  another  suit* 

Rule  absolute  accordingly  (a). 

{,a)  See  Shee  v.  Abbott,  5  B.  Moore,  321;  S.  C.  2  Brod.  &  Bing.  619. 


Wednadi^f 
Feb,  lOM. 

A  bailable  ea- 
ffiat  having  been 
made  returnable 
on  a  day  certain, 
instead  of  a  ge- 
neral return  day, 
the  defendant 
having  given  a 
hail  bond,  the 
Court  would  not 
allow  the  writ 
to  be 
■iil 
jadicetfiebidL 


HOULDEN  r.  Fasson. 

JxlR.  Serjeant  Merewether,  in  the  last  term,  obtained  a 
rule  nisif  that  the  writ  of  capias  ad  respondendum^  which 
had  been  sued  out  by  the  plaintiff  against  the  defendant 
in  this  cause,  might  be  amended  on  payment  of  costs  by 
the  plaintiff.  The  learned  Serjeant  produced  an  affidavit 
made  by  a  derk  of  the  plaintiff's  attorney,  whick  atafeadt 
diat,  by  a  misapprehension  or  mistake  on  his  part,  ibe 
writ  had  been  made  returnable  on  ^*  the  3rd  day  of  No^ 
vembetf*  instead  of  the  usual  return,  on  "  the  morrow  of 
All  Sotds.*' 


Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term, 
shewed  cause,  and  submitted,  that,  as  the  defendant  had 
given  a  bail  bond  (a),  the  Court  would  not  allow  the  writ 


(a)  See  3  Moore  &  Pftyne,  659. 
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to  be  amended,  as  it  would  affect  the  bail;  and^  in  John- 
wn  T.  DobeU  (a)y  where  the  defendant  having  been  ar- 
rested on  a  capias  returnable  on  a  day  certain,  instead  of 
on  a  general  return  day,  and  given  a  bail-bond  to  the 
Sheriff^  the  Court  refused  an  amendment  of  the  writ, 
unless  the  plaintiff  would  consent  to  discharge  the  bail 
npon  the  defendant's  entering  a  common  appearance* 

The  Court  said  that  that  case  was  expressly  in  point, 
and  an  answer  to  the  application;  that  the  writ  being  a 
BuIIity,  the  bail  were  disciiarged  from  their  recognizance; 
and  that  they  could  not  be  again  rendered  liable,  which 
they  would  be,  by  the  amendment  of  the  writ. 


Rule  discharged. 


1830. 

HOULOEN 

Fasson. 


{u)  1  Moore  &  Payne,  28. 


Same  r.  Same. 

A  RULE  nisi  was  afterwards  obtained  by  Mr.  Serjeant 
WUde  to  set  aside  the  writ  and  the  bail-bond  taken  there- 
on, and  all  subsequent  proceedings,  for  the  above  alleged 
ktegdantj,  with  costs. 

Mr.  Serjeant  3fi^^to^^r  now  shewed  cause. — Although 
the  statute  £4  Geo.  2,  c.  48,  s.  7,  enacts,  that  all  writs 
vluch  shall  happen  to  be  returnable  in  Michaelmas  Term, 
ihall  have  and  keep  the  returns  of  the  morrow  of  All  Souls  ; 
the  morrow  of  St.  Martin;  in  eight  days  of  St.  Martin;  and 
in  fifteen  days  oi  Si.  Martin:  yet  the  morrow  of  AH  Souls 
nieans  the  day  of  the  morrow  of  All  Souls,  which  is  the  3rd 
i^j  of  November  f  and  the  first  day  of  the  term;  and  here, 


Wednetday, 
Feb.  10th. 

Where  a  writ  of 
capiat  was  made 
returnable  on 
the  3rd  of  JVb- 
vember,  being  a 
day  certaiQ,  in- 
stead of  the  ge- 
neral return  day* 
viz.  on  the  mor- 
row of  ^UiSbiiZfy 
and  the  defend- 
ant had  given  a 
bail-bon^  the 
Court  ordered 
the  writ  to  be 
<|iiMhed. 
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18d0.        the  writ  was  made  returnable  on  the  Srd  day  of  November^ 

HouLDEK      w'^icli  is  sufficient,  and  is  not  such  a  misdescription  as  to 

»•  render  it  altogether  void.    The  calendar  is  part  of  the  law 

FASSOlf 

of  the  landy  and  the  3rd  November  is  also  therein  describ* 
ed  as  the  morrow  oVAU  Souls;  and,  although  the  practice 
has  been  to  use  the  latter  descriptibn  of  that  day,  yet  the 
Court  will  look  at  the  substance  rather  than  the  form  of 
the  writ,  and  support  it,  if  it  appear  to  be  in  fact  return- 
able on  the  proper  day  of  the  month.     If  the  writ  in  ques- 
tion were  described  in  the  declaration  on  the  bail-bond  as 
being  returnable  on  the  morrow  of  All  Souls,  to  wit,  on 
the  3rd  day  of  November,  it  would  be  a  good  description^ 
and  a  sufficient  compliance  with  the  terms  of  the  statute  f 
and,  if  the  writ  were  produced  in  evidence  to  sustain  that 
allegation^  there  would  be  no  variance.    In  all  the  cases 
where  writs  have  been  set  aside  for  irregularities  as  to  the 
return  days,  the  day  certain  has  not  been  the  same  day  as 
the  general  return  day,  as  in  this  case,  where  the  error 
arose    from   a  mere  misapprehension  of  the  attorney's 
clerk.     In  Crofts  v.  Stockley  (a),  where  a  declaration  on 
a  bail-bond  stated  the  arrest  of  the  principal  by  virtue  of 
a  capias  sued  out  of  the  Court  of  our  Lord  the  now  King, 
before  &c.,  then  his  Majesty  s  Justices  of  the  Bench  at 
Westminster,  and  averred  the  condition  of  the  bond  to  be^ 
that,  if  the  principal  should  appear,  according  to  the  ex- 
igency of  the  said  writ,  in  the  said  Court,  the  bond  was  to 
be  void ;  and,  on  the  production  of  the  bond,  the  condi^- 
tion  was  for  the  appearance  of  the  principal  before  our 
sovereign  lord  the  King,  at  Westminster,  to  answer  the 
plaintiff  in  a  plea  of  trespass,  and  according  to  the  custom 
of  the  King's  Court  of  Common  Bench,  it  was  held  to  be  no 
variance,  because  it  was  alleged  in  substance  that  the  bail- 
bond  was  taken  for  the  appearance  of  the  principal  in  this 
Court.    In  Mills  v.  Bond  (£),  the  writ  was  returnable  on 

(a)  2  Moore  &  Payne,  81 ;  S.C.5  Bing.  32.  {h)  1  Str.  S99. 
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I  day  out  of  term;  andy  in  Inman  v.  Htdsh  {a\  it  was         1830. 
nude  returnable  on  the  last  day  oi  Michaelrmts  terniy  and      houloen 
it  WIS  not  even  stated  that  that  day  was  the  28th  iVbr^m-  ^' 

her*  In  Walker  v.  Hawkey  (b),  where  a  capias  was  made 
letoraable  on  a  day  certain^  instead  of  on  a  general  return 
day,  the  Court  allowed.the  writ  to  be  amended,  even  after 
inde  had  been  obtained  to  quash  it  for  irregularity;  and, 
hJobuom  y.  Dobett,  the  capias  was  returnable  on  Tuesday 
mxi  after  the  morrow  of  All  Souls ^  instead  of  on  the  mor- 
IDW  of  All  Sauls,  which  was  clearly  an  irregularity;  whilst 
here,  the  writ  was  returnable  on  the  3rd  November,  which 
WIS  in  fact  the  morrow  o( A II  Souls.  Although  the  statutes 
5&6  William  &  Mary,  c.  2\,  s.  4,  and  9  &  10  William  S,  c. 
25, 8. 4S,  require  the  officer  who  shall  sign  any  writ  or  pro- 
een  to  arrest  any  person  before  judgment,  at  the  signing 
thereof  to  set  down,  upon  such  writ  or  process,  the  day  and 
jear  of  his  signing  the  same,  yet  the  indorsement  of  the 
date  ia  no  part  of  the  writ;  the  only  object  of  the  Legisla- 
ture being,  to  render  the  process  more  intelUgible,  as  an 
anlettered  layman  could  not  be  acquainted  with  the  tech- 
Mcal  return  days  named  in  the  body  of  the  writ. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  was  stopped 
\rj  the  Court. 

Lord  Chief  Justice  Tindal. — These  common  and  ge- 
neral returns  on  original  writs  have  been  handed  down 
from  all  time,  and  as  the  mode  of  return  here  adopted  has 
nerer  been  sanctioned  by  any  rule  or  order  of  the  Court, 
«e  ought  not  to  depart  from  the  long  established  practice, 
or  allow  parties  to  make  writs  of  their  own,  or  contrary 
to  the  form  pointed  out  by  the  Legislature;  and  it  has 
been  uniformly  held  in  this  Court,  that,  if  a  writ  be  made 
letuniable  on  a  day  certain,  instead  of  on  a  general  return 

(•)  2  New  Rep.  133.  (b)  5  Taunt.  853;  S  C.  1  Marsh.  399. 
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1830.  day,  it  is  ircegular  and  roid  if  the  defendant  has  given  « 

HouLOEv  bail-bo«d^  as  the  amendment,  if  allowed,  would  prejudice 

V*  thia  bail. 


FA880N. 


The  test  oC  the  Court  concurring^-r 

Rule  absohate. 


Thunday,     Sqeph^d  and  Thirty-twot  Others  v.  The  Bishop  of  Chest 

TER,  Hudson,  Clerk,  and  Airey^  Clerk. 

inquareimpe'  f^UARE   tmpedit. — The    declaration    contained    four 

legingMTimroe-  counts.     The  first  Stated,  that,  from  time  whereof  the 

Ael^Li^^fi  as  "w™ory  of  man  u  not  to  the  contrary,  there  hath  beeir, 

owners  of  roes-  and  Still  is,  a  Certain  ancient  chapel,  for  the  celebration  of 

within  a  chapel-  divine  worship  therein,  situate  and  being  in  the  chapelry 

werl'Sfaild'^  of  Gtayrigg,  in  the  parish  of  Kendall,  in  the  county  of 

with  the  pay-  Westmoreland,  for  the  use  of  the  inhabitants  of  the  said 

ment  of  yearly  •  i         •        *  i 

sums  for  the  re.  chapelry ;  which  said  chapelry,  during  all  the  time  afore- 
pel),  to  nominate  8^^>  Contained  and  comprised  within  it  divers,  to  wit,  five 
L^t'wm'to  UiT  s^v^ra^  townships,  to  wit,  &c.  &c.  (naming  them).  That 
bishop;  and  it  also,  during  all*  the  time  afooesaid,  certain  sums  of  money 
part  of  the  re-  have  from  time  to  time  been  requisite  and  necessary,  as 
£.t*-ae.  weUfor  the  maintenance,  upholding,  and  repairinVof  the 
frayed  out  of  ^^^  chapcl,  as  for  the  maintenance,  support,  and  salary  of 
^Heid,  to  be  a  the  licensed  curate,  officiating,  performing,  and  celebrating 
that^re'vidence  ^i^inc  service  within  the  said  chapel,  which  said  sums  of 
*b**  d^  '*aon'*  ni^n^y*  ^*^  owners  of  the  several  messuages,  lands,  and  te- 
Where  two  U-  nemeuts,  situate,  lying,  and  being  within  the  said  chapelry^ 
for  the  piahiUfis,  have,  firom  time  whereof  the  memory  of  man  is  not  to  the 
defcndante'  and  Contrary,  in  respect  of  those  messuages,  lands,  and  tcne- 

the  Jury  were 
discharged  as  to 

the  fifth,  and  the  verdict  was  entered  accordingly,  but  leave  was  given  to  the  defendants  ta  liiove 
to  enter  a  nonsuit: — Held,  that  the  Court  might  direct  the  nonsuit  to  be  entered,  although  the  de- 
fendants had  a  verdict  on  some  of  the  issues. 

QfUBTB — Whether  there  can  be  more  than  one  count  in  a  declaration  in  quart  impedit  ? 
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meats,  been  raieably  charged  with,  and  used  and  accastom- 
ed  topay,  and  been  obliged  to  pay,  supply,  and  contribute 
for  those  purposes,  whenever  need  was ^  and  occasion  require 
ed.  That,  whenever,  at  any  time,  the  said  chapel  became 
and  was  vacant,  by  the  death,  resignation,  or  depriva- 
tion of  the  said  incumbent  thereof,  or  otherwise,  the  ma- 
]W  pari  of  the  owners  of  the  said  messuages,  lands,  and 
tenements,  have,  in  respect'  of  those  messuages,  &c.  &c., 
ind  in  respect  of  the  payments  so  charged  or  made  by 
diem  as  aforesaid,  from  time  whereof  &c.,  been  used  and 
accustomed  to  elect,  nominate,  and  choose,  and  still  of 
right  ought  td  elect,  nominate,  and  choose,  a  fit  and  pro- 
per person,  being  in  holy  orders,  to  be  curate  of  the  said 
dnpel,  and  to  present  the  said  person  so  elected,  nomi- 
m^ed,  and  chosen,  to  the  bishop  for  the  time  being  of  the 
focese  in  which  the  said  chapel  is  situate,  to  wit,  to  the 
bishop  of  the  diocese  of  Chesteryfor  the  purpose  of  being 
Keenaed  by  him  to  the  curacy  of  the  said  chapel. 

The  plaintiffi  then  averred,  that,  on  the  18th  March, 
1805,  the  chapel  became  vacant  by  the  death  of  one  John 
HasiweU,  clerk,  theretofore  curate  and  minister  thereof;  and 
that,  thereupon,  on  that  day,  the  major  part  of  the  owners 
of  the  said  messuages,  lands,  and  tenements,  did  nominate, 
dect  and  choose  one  Edward  Cleasby,  clerk,  to  be  cu- 
rate of  the  said  chapel,  in  the  room  and  place  of  the  said 
Jokm  HaHwett,  and  did  present  the  said  Edward  Cleasby 
to  the  iMshop  for  the  time  being  of  the  said  diocese,  to  be 
by  him  licensed  to  the  said  curacy,  and  required  the  said 
bishop  to  license  the  said  Edward  Cleasby  to  the  said 
cnmcy;  and  that  the  bishop,  in  pursuance  of  the  said  no- 
mination, election,  and  choice  of  the  mcgor  part  of  the  said 
owners  of  the  said  messuages,  lands,  &c.,  as  aforesaid, 
and  in  pursuance  of  the  said  presentment  and  request  so 
made  to  him  as  aforesaid,  did  license  the  said  Edward 
Cleasby  to  be  curate  of  the  said  chapel,  and  that  he  was 
accordingly,  and  was,  from  thence,  until  the  time 
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1830.         of  his  death,  the  lawful  and  rightful  curate  of  the  said  cha- 
'     ""     ^      pel ;  that,  on  the  26th  May,  1S28,  the  said  Edward  Cleasby 
v.  died,  and  thereupon  the  said  chapel  became  and  was,  and 

Chester.^  yet  18  vacant; — that,  at  the  time  of  the  death  of  Cleasby ^ 
and  at  the  time  of  the  election,  nomination,  and  choice  in 
this  count  hereinafter  mentioned,  the  plaintiffs  were  the 
major  part  of  the  owners  of  the  messuages,  lands  and 
tenements  within  the  said  chapelry,  and  thereupon,  after- 
wards, to  wit,  on  the  SOth  September ^  1828,  they,  the 
plaintiffs,  so  being  the  major  part  of  the  owners  of  the 
said  messuages,  &c.,  &c.,  and  the  said  chapel  being  so 
vacant  as  aforesaid,  did  nominate,  elect,  and  choose  one 
Isaac  Mossopi  clerk,  being  a  fit  and  proper  person  for 
that  purpose,  and  in  holy  orders,  to  be  curate  of  the  said 
chapel,  in  the  place  of  the  said  Edward  Cleasby^  and 
presented  the  said  Isaac  Mossop  to  the  first-named  defend- 
ant, he  then  being  bishop  of  Chester^  and  by  whom  Mos- 
sop  ought  to  have  been  licensed  to  the  curacy  of  the  said 
chapel.  Nevertheless,  that  the  defendants  Hudson  and 
Airey  unjustly  hindered  and  prevented  the  said  bishop 
from  licensing  Mossop  to  the  curacy,  and  that  the  bishop 
unjustly  refused  to  do  so. 

The  plaintiffs,  in  the  second  count,  alleged,  that,  when- 
ever the  chapel  became  vacant,  the  major  part  of  the 
owners  of  the  messuages,  &c.,  &c.,  had  been  used  and 
accustomed  to  elect,  nominate,  and  choose  a  curate,  and 
to  present  him  to  the  vicar  for  the  time  being  of  the  parish 
church  of  Kendal^  for  his  approval,  to  be  by  such  vicar 
presented  to  the  bishop  to  be  licensed. 

In  the  third  count,  the  plaintiffs  averred,  that  the  own- 
ers of  the  messuages,  &c.,  were  accustomed  to  elect  a 
curate,  and  present  him  to  the  bishop  to  be  licensed: — 
and  the  fourth  count  contained  an  allegation,  that  the 
owners  of  the  messuages  had  been  accustomed  to  elect  and 
nominate  a  curate,  and  to  present  him  to  the  vicar  for  his 
approval,  as  in  the  second  count. 
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The  bishop  pleaded  the  usual  plea  of  disclaimer. 
Xhe  two  other  defendants,  as  to  the  first  count,  pleaded 
— -firtiy  that  the  major  pari  of  the  owners  of  the  said  mes- 
sasiges,  lands,  &c.,  in  that  count  mentioned,  whenever  the 
chapel  became  vacant,  had  not,  in  respect  of  those  mes- 
suages, &C9  &C.,  and  in  respect  of  the  payments  so  charged 
upon  th«n,  been  used  and  accustomed  to  elect,  nominate, 
and  choose  a  curate,  and  to  present  him  to  the  bishop  of 
the  diocese,  for  the  purpose  of  being  licensed  to  the  cu- 
racy of  the  said  chapel — secondly ,  that  the  plaintiffs  were 
moi  the  major  part  of  the  owners  of  the  said  messuages, 
&e.9  at  the  time  of  the  election,  nomination,  and  choice  in 
that  count  mentioned — thirdly,  as  to  the  second  count, 
that  the  major  part  of  the  owners  of  the  messuages  in  that 
count  mentioned  had  not  been  accustomed  to  elect  a  cu- 
ratCy  and  present  him  to  the  vicar  for  his  approval,  and  to 
be  by  him  presented  to  the  bishop  for  the  purpose  of 
being  Mcenaed— fourthly,  as  to  the  second  count,  that  the 
pLuntifis  were  not  the  major  part  of  the  owners  of  the 
messuages,  &c.,  at  the  time  of  the  election,  nomination, 
and  choice  in   that  count   mentioned — and  lastly,  that 
the  plaintiffs  did  not  present  the  said  Isaac  Mossop  to  the 
defendant  Hudson,  he  being  the  vicar  of  Kendal  for  the 
time  being,  for  his  approval,  and  for  the  purpose  of  being 
presented  by  him  to  the  bishop,  to  be  licensed  to  the  cu- 
racy of  the  said  chapel. 

There  were  similar  pleas  to  the  third  and  fourth  counts* 
The  plaintiffs,  by  their  replication,  took  issues  on  all  the 
pleas. 

At  the  trial,  before  Mr.  Justice  Littledale,  at  the  last 
Asrizes  at  Lancaster,  it  appeared  that  the  repairs  of  the 
chapel  had  not  been  paid  for  by  the  owners,  or  major 
part  of  the  owners  of  the  messuages  and  lands  within  the 
ehapelry,  as  alleged  in  the  declaration,  but  that,  in  some 
of  the  townships,  such  repairs  had  been  paid  for  out  of 
the  poor  rates,  and,  in  one  township,  by  a  separate  as- 


1830. 

SHEPHEftD 

V. 

The  Bishop  of 

ClISkTBK. 


134 


CASES  IN  HILARY  TERM, 


1830. 
Shepherd 
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sessment;  and  also,  that  the  salary  of  the  curate  had  been 
in  some  instances  pdd  by  certain  individuals,  and  not  by 
the  owners  of  the  messuages,  or  the  major  part  of  them, 
as  stated  in  the  declaration: — upon  which  it  was  submitted 
for  the  defendants,  that  those  allegations  were  not  proved, 
and  that  the  discrepancy  of  proof  between  the  declaration 
and  evidence  was  a  variance.  The  learned  Judge,  how- 
ever, would  not  stop  the  cause,  but  reserved  to  the  de- 
fendants leave  to  move  the  Court  to  enter  a  nonsuit.  The 
plaintiffs  then  gave  evidence  of  the  custom  for  the  major 
part  of  the  owners  of  the  messuages  to  nominate  a  curate 
and  present  him  to  the  bishop ;  but  they  only  proved  that 
it  had  been  done  in  three  instances— ;/Irx^,  in  the  year  1695; 
secondly f  in  1742;  and  Ictstly^  in  March^  1805.  In  other 
cases,  the  major  part  of  the  inhabitants  of  the  cbapelry  had 
nominated  the  curate,  and  presented  him  to  the  vicar  for 
his  approval,  who  presented  him  to  the  bishop,  to  be 
licensed.  The  learned  Judge  told  the  Jury,  that,  by  the 
common  law,  the  rector  or  vicar  had  a  right  to  nominate 
the  curate,  but  that  the  plaintiffs  in  this  case  insisted, 
that,  by  immemorial  custom,  they  had  a  right  to  nominate 
the  curate  and  present  jiim  to  the  bishop,  to  be  licensed, 
without  the  concurrence  or  approval  of  the  vicar;  and  he 
eventually  left  it  to  the  Jury  to  say,  whether  the  owners, 
or  the  major  part  of  the  owners  of  the  messuages  and 
lands  within  the  chapelry,  had  from  time  immemorial  no- 
minated to  the  curacy,  without  the  interference  or  approval 
of  the  vicar;  and  he  observed,  that  the  evidence  adduced 
by  the  plaintiffs  in  support  of  such  custom  was  extremely 
weak,  as  it  only  appeared  to  have  been  exercised  in  three 
instances.  The  Jury  found,  that  the  right  of  nomination, 
in  regard  to  the  chapelry  of  Grayiigg^  was  in  the  land- 
owners, subject,  however,  to  the  approval  of  the  vicar  of 
KeiidaL  The  verdict  was  accordingly  entered  for  the  de- 
fendants on  the  first  and  third  issues,  and  for  the  plain- 
tiffs on  the  second  and  fourth ;  and  the  Jury  were  dis- 
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AsrfpA  iiB  to  die  fifth:  the  plakitiffs'  counsel  acknbw* 
ledging.  that  the.  verdict  entered  on  the  issues  found  for 
tbetaa  oould  not  be  suppbrted/if  the  ciistom  to  noniinate  the 
(»mce  by  the  landKyimersy  without  the  approval  of  the 
ficar,  had  not  been  snfficiendj  established  by  evidence; 
or  if  the  idleged  variance  as  to  the  payment  for  the  re* 
paors  of  the  chapel  should  be  deemed  by  the  Court  to  be 
a  &tsl  variance. 
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Mx»  S^eant  WUde,  m  the  last  ter«i  accordingly  ob* 
taiaed  a  rule  HUi  that  the  potiea  might  be  attended^  by 
eptering  a  dischaige  of  die  Jury  on  the  issues  found  for 
die  {ddatiffi^  as  being  immaterial  after  the  bsues  found 
for  the  defendants;  or,  that  a  nonsuit  might  be  enteredi 
according  to  the  leave  reserved  at  the  trial. 

Mr.  Serjeant  Janes  now  shewed  cause. — The  plaintiffs 
claimed  a  general  right  to  elect  and  nominate  a  curate  to 
tlie  ehap^lry,  in  cas6  of  a  vacancy,  and  to  present  him  to 
the  bishop  of  the  diocese,  iiidependently  of  the  control  or 
apptoval  of  the  vicar;  if  not,  they  insisted  on  a  limited 
or  qualified  right  to  nominate  the  curate,  and  present 
him  to  the  vicar  for  his  approval,  who  was  to  present  him 
to  the  bishop;  and  although  the  general  right  in  the  land-^ 
owners  to  nominate  and  present  to  the  bishop  has  been 
negatived  by  the  finding  of  the  Jury,  yet  the  two  issues 
(mild  for  the  plaints  Are  not  immaterial,  as  they  es- 
tabli^  a  qualified  right  for  the  migor  part  of  the  own* 
ers  to  nominate  the  curate,  and  present  him  to  the 
vicar  for  his  approval.  This  casci  therefore,  differs  from 
that  of  PoweU  v*  Sonnett  (a),  where,  in  assumpsU^  a 
verdict  was  entered  for  the  plaintiff  on  some  counts  of 
the  declaratioo,  and  the  Jury  were  discharged  from  find-> 
ing  any  verdict  on  the  othera;  yet  the  issues  applicable 
to  the  latter  counts  were  wholly  immaterial;  and  here, 

(d)  11  B.  Moore,  ddO;  S.  C.  3BiD8r.d8]. 
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1830.        although  the  Jury  were  discharged  as  to  the  fifth  issue, 
shephbrd     t7t«.  that,  the  plaintiffs  did  not  present, the  curate  they 
?•  had  nominated  to  the  vicar  for  his  approval,  yet  they 

Chssteh.  might  at  another  time  be  enabled  to  prove  that  they  had 
done  sOy  in  which  case,  the  verdict  found  for  them  on  the 
issues '9he wing  their  right  to  nominate  the  curate  would  be 
most  material.  Although  the  Jury  may  be  discharged 
from  finding  a  verdict  on  immaterial  issues  at  NUi  PHus, 
yet  it  can  only  be  done  by  consent  of  the  parties  at  the 
trial,  and  the  consent  must  appear  upon  the  face  of  the 
record.  At  all  events,  the  Court  in  Banc  have  no  power 
to  do  so;  and  it  is  quite  clear  that  a  nonsuit  cannot  be  en- 
tered, after  a « verdict  found  for  the  defendants  upon  any 
one  issue  in  the  same  record. 

Mr.  Serjeant  Wilde f  in  support  of  his  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Tindal. — If  the  verdict  had  been 
for  the  defendants  generally,  I  admit  the  proposition  that 
a  nonsuit  could  not  be  entered;  but  it  is  otherwise,  where 
the  finding  of, the  Jury  goes  to  a  part  only;  and  here  they 
found  that  the  plaintiffs  had  only  a  limited  right  to  nomi* 
nate  the  curate,  vi«.  that  the  right  of  nomination,  in  regard 
to  the  curacy  of  the  chapel  of  Grayrigg,  was  in  the  land- 
owners,  subject,  however,  to  the  approval  of  the  vicar  of 
Kendal: — and  the  right  of  nomination  was  the  main  point 
discussed  at  the  trial.  Besides,  the  verdict  on  the  issues 
found  for  the  plaintiffs  was  subject  to  leave  to  move  to 
enter  a  nonsuit,  to  which  the  plaintiffs'  counsel  acquiesced. 
Formerly,  a  plaintiff  in  quare  impedit  was  not  allowed  to 
have  more  than  one  count  in  the  declaration,  and  the  intro- 
duction of  two  or  more  is  of  very  modem  date,  and  in  thb 
case  has  created  the  difficulty  the  plaintiffs  labour  under. 
And  the  learned  Judge  who  tried  the  cause  has  reported  to 
us,  that  he  does  not  think  that  the  plaintiffs  adduced  suffi- 
cient evidence  to  support  the  custom  to  nominate  the  curate 
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withoot  tbe  approval  of  the  vicar.    We  think  so  too;  and         IddO. 
as  leave  was  reserved  to  enter  a  nonsuit,  with  the  express      J"    "     ^ 

■^  Shepherd 

ooDCurrence  of  counsel,  it  is  but  just  that  the  plaintiffs  v. 

abcNiId  waive  the  verdict  found  for  them  on  two  issues      chbiiteL 

which  may  be  considered  as  immaterial,  after  the  verdict 

far  the  defendants,  as  the  issues  found  for  the  plaintiffs 

cnly  gave  them  a  qualified  right,  as  owners  of  lands  within 

die  chapelry,  to  nominate  a  curate,  subject  to  the  approval 

of  the  vkar. 

Mr.  Justice  Gaselee  (a). — If  leave  to  enter  a  nonsuit 
be  reserved  by  the  Judge  on  a  doubt  he  may  entertain  at 
die  trial,  as  to  an  alleged  variance  between  the  declaration 
md  evideiice,  there  can  be  no  question  but  that  the  Court 
may  determine  whether  it  ought  to  be  entered  or  not;  but 
here,  the  plaintiffs'  counsel  assented  to  a  motion  being  made 
for  a  nonsuit:  and  as  the  learned  Judge  who  tried  the  cause 
DOW  says  that  he  did  not  think  that  the  plaintiffs  made  out 
dieir  right  to  nominate  the  curate,  as  they  did  not  adduce 
nffident  evidence  to  support  the  general  custom  to  pre- 
tent  to  the  bishop  without  the  approval  of  the  vicar,  I  con- 
cur with  my  Lord  Chief  Justice,  that  a  nonsuit  must  be 


Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  a 
ooBwit  ought  to  be  entered,  according  to  the  reservation 
of  the  learned  Judge,  and  the  acquiescence  of  the  plain- 
tiff' counsel  at  the  trial.  I  am  surprised  at  the  introduc- 
tion of  several  counts  in  a  declaration  in  quare  impedii,  as 
It  ii  in  the  nature  of  a  real  action,  and  the  judgment  being 

ISffSI. 

Rule  absolute  for  a  nonsuit. 
(a)  Mr.  Justice  Park  was  at  Chambers. 
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Feb.Wth.      ^^ 

The  pkuntiff       jL  HE  plaintiff  sucd  out  a  writ  otjusiicies  against  the  de* 


haviog  signed     fendant  in  the  county  court  of  Yorkshire,  returnable 

iDterlocutory  ''  ' 

Judgment  in  a  the  26th  Augtut  last.  A  declaration  WB8  filed  in  due 
w»?ofT;let  course,  and  the  defendant  having  suffered  judgment  by 
d^fefdrtn<^  default,  the  plaintiff,  in  October  foUowing,  signed  interlo- 
tice  of  executing  cutorv  judgment  for  want  of  a  plea,  and  gave  the  defoid^ 

a  writ  of  inqui-  .^  w       o  «  o 

ry,  the  defend-  ant  noticc  that  a  writ  of  inquiry  would  be  executed  on 
preiioL?y  ^ite  *e  18th  November;  and,  on  the  plaintiff's  attorney  at- 
execution,  lued    tendiuff  on  that  day,  the  attorney  for  the  defendant  ten* 

out  a  wnt  of  po«  .  . 

ne  to  remove  dered  to  him  a  writ  of  pone  to  remove  the  proceedings  in* 

!hu  c^un^-  to  this  Court,  which  writ  had  been  obtained  by  the  de^ 

^r,  M^r  fen^la^*  on  the  preceding  day,  viz.  the  17th  November. 
cause  might  be        Under  these  circumstances: — 

removed  at  any 
time  before  the 

wcrc*woro"7nd  ^^'  Serjeant  Jones,  on  a  former  day  in  this  term,  ob* 
the  Court  refus-  tained  a  rule  nisi  that  a  writ  o{  procedendo  might  issue,  on 

ed  to  award  a  • 

procedendo.        the  ground  that  the  writ  of  pone  had  been  sued  out  too 

late,  the  plaintiff  having  previously  signed  interlocutory 
judgment  for  want  of  a  plea. — The  statute  19  Geo,  3,  c« 
70,  8.  4,  applies  only  to  the  removal  of  judgments  from 
inferior  Courts  of  record.  In  the  case  of  The  King  ▼• 
North  (a),  where  the  defendant  was  indicted  before  Jus- 
tices of  the  Peace,  and  pleaded  not  guilty;  and,  after  the 
Jury  had  gone  out  to  consider  their  verdict,  he  deliverod 
in  a  certiorari^  and  the  Justices  returned  the  verdict,  it  was 
held  well,  as  it  was  too  late  to  deliver  the  certiorari  after 
the  Jury  were  sworn.  The  decision  in  that  case  is  in  con* 
formity  with  the  statute  43  Eliz.  c.  5.  In  the  case  of  The 
King  v.  The  Inhabitants  of  Seton  (6),  the  Court  of  King's 
Bench  quashed  a  writ  of  certiorari  which  had  been  issued 
before,  but  not  served  until  after  judgment  on  an  indictment 


(a)  1  Salk.  144.  (b)  7  Term  Rep.  37a 
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for  not  repwiog  a  road;  on  the  ground,  that,  after  judg*         isao. 

saeat,  the  record  can  only  be  removed  by  a  writ  of  error ;  and, 

in  the  late  case  of  WMer  v.  Gaum  (a),  where,  in  an  actim 

bEooght  m  the  Forest  Court  of  Knaresborough^  the  de- 

ipndant  mxSeted  judgment  by  de&ult,  and  afterwards  sued 

gut  a  writ  of  certiorari  to  remove  the  cause  into  the  Court 

^SSmg^s  JBeneh^  it  was  held,  that  the  certiorari  was  too 

htBy  and  that  Court  made  a  rule  for  a  procedendo  abso* 

bte  ;  and  Mr.  Justice  Bayley  said :  **  The  general  rule  is, 

tfiat,  after  judgment,  certiorari  does  not  lie;"  and  Mr« 

Jnsdoe  Hobroyd said:  "  I  think  it  is  a  sound  and  whole* 

fOBsa  general  rule,  that  a  cause  shall  not  be  removed  from 

an  flafimor  juriadietion  after  judgment  has  been  signed 

thoey  and  I  think  the  rule  is  particularly  applicable  where 

the  defendant  suffers  judgment  to  go  by  default  in  the 

first  instance,  and  then  applies  for  a  certiorari,"^    The  same 

reasoning  is  applicable  to  a  writ  of  pone.    The  statute  SI 

/ae.  1,  C.S3,  is  also  confined  to  inferior  Courts  of  record, 

and,  therefore,  the  writ  ot procedendo  ought  to  go. 

Mr.  Serjeant  Cross  now  shewed  causedt — A  writ  of  cer* 
6mrmi  or  ponct  to  remove  a  cause  from  a  Court  of  record  or 
comty  court,  may  be  sued  out  at  any  time  before  the  cause 
is  finafly  determined ;  and  it  has  been  expressly  decided 
that  the  statute  21 /oc.  1,  c.23,  does  not  extend  to  the 
of  an  interlocutory  judgment,  and  that  a  certiorari 
be  issued  at  any  time  before  the  Jury  are  sworn  (6); 
sods  in  Bevan  v.  Proihesk  (c),  the  Court  held,  that  the 
ddfvery  of  a  recordari  facias  hquelam  to  the  clerk  of  a 
\  county  court,  after  interlocutory  judgment^  and  before 
final  judgment,  was  a  stop  to  all  further  proceedings  in 
diat  court.  That  case  is  expressly  in  point.  In  Lee  v. 
Goodlad{d)i  the  Court  awarded  a  procedendo y  because  the 

(«)  7  Dow.  &  RyL  769.  (c)  2  Burr.  1 I5I . 

(6)  See  Tidd's  Prac.  9th  edit.         {d)  4  Dow.  &  Ryl.  350. 
Vol  1,405. 
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1830.        defendant  made  default  in  not  entering  into  the  recogm^ 
GoDLEY       zance  required  by  the  statute  51  Geo.  8,  c.  124,  s.S.   Bol 
there  interlocutory  judgment  had  been  signed  against  Afei 
defendant,  and  the  plaintiffs  were  about  to  assess  their  di^ 
mages,  as  in  this  case,  when  the  defendant's  attorney  lodge! 
a  writ  of  certiorari,  which  was  allowed,  and  no  objectioll 
was  raised  as  to  its  being  lodged  too  late.     So,  mAtteH^ 
borough  V.  Hardy  (a),  interlocutory  judgment  was  signdc 
against  the  defendant,  and  the  usual  notice  given  for  ezi^ 
cuting  a  writ  of  inquiry,  and  in  the  meantime  he  sued  ixvk 
a  habeas  corpus  cumcausd  for  the  removal  of  the  action  ift> 
to  the  Court  of  King's  Bench,  yet  no  objection  was  madi^-; 
that  the  writ  had  not  been  sued  out  in  time.     These  catei ' 
are  authorities  to  shew,  that,  in  an  inferior  Court  of  rft* 
cord,  a  writ  of  certiorari,  and,  in  the  county  court,  a  wift 
of  pone,  may  be  sued  out  by  the  defendant  at  any  tiniB 
before  final  judgment  signed,  or,  at  all  events,  before  the 
Jury  are  sworn. 

Mr.  Serjeant  Jones,  in  support  of  his  rule. — Although  a 
writ  otpone  may  have  the  effect  of  staying  the  proceed* 
ings  in  the  Court  below,  according  to  the  case  o{  Bevantm 
Prothesk,  yet  it  is  competent  to  the  Court  above  to  awaid 
a  procedendo,  if  the  justice  of  the  case  requires  it.  The 
cases  of  Lee  v.  Goodlad  and  Attenborough  v.  Hardy  do 
not  apply,  as  there  the  Court  granted  a  procedendo  da 
the  grounds,  that,  in  the  one  case,  the  defendant  had  not 
entered  into  the  recognizance  directed  by  the  statute  51 
Geo.  3,  c.  124,  and,  in  the  other,  that  he  had  not  giv^ 
the  recognizances  required  by  the  statute  19  Geo,  3,  c.  70. 
Here,  however,  no  recognizance  was  necessary,  as  the  ac- 
tion was  brought  in  the  county  court;  and  Walker  v.  Ganm, 
which  is  the  latest  decision  on  the  subject,  is  expresdy 

(a)  4  Dow.  &  Ryl.  362. 
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k  point  to  shew  that  a  writ  of  certiorari  does  not  lie  to         1^30. 
lOBOTe  a  cause  from  an  inferior  Court  after  judgment  sign*       gooley 
ti  there,  the  defendant  having  previously  let  judgment  '• 

-  Marsden* 

|o  by  default. 

Lord  Chief  Justice  Tindal. — I  think  that  this  rule  must 
k  discharged.  The  case  of  Walker  v.  Gann  does  not  ap- 
{enr  to  me  to  apply,  as  there  the  defendant  had  not  only 
hi  judgment  go  by  default,  but  a  writ  of  inquiry  was  exe< 
CBtedy  and  a  verdict  found  for  the  plaintiffs  by  the  Sher- 
iff's Jury,  immediately  {ifter  which  Jindiiig  the  writ  of  cer- 
tiorari was  served.  That  was  clearly  too  late,  as  nothing 
KUiiied  to  be  done  in  the  Court  below  but  the  mere  form 
^'.eDtering  up  final  judgment.  Here,  however,  the  plain- 
tiff had  only  signed  interlocutory  judgment  for  want  of  a 
plea,  and  the  day  before  the  writ  of  inquiry  was  to  be  excr 
coted,  the  writ  of  pone  had  been  sued  out  by  the  defendant. 
The  case  of  Bevan  v.  Prothesk  seems  to  me  to  be  in 
point;  and  in  Cox  v.  Hart  (a),  the  Court  refused  a/?ro- 
ttiendOi  although  a  writ  of  habeas  corpus  cum  causd  had 
lot  been  delivered  till  afler  an  interlocutory  judgment  had 
ken  signed  in  the  Court  below,  and  notice  given  of  exe- 
Cfting  a  writ  of  inquiry;  and  it  is  there  stated,  that  the 
fttetice  was,  to  allow  the  habeas  corpus^  provided  it  were 
defifered  at  any  time  before  the  Jury  was  sworn.  That 
seems  to  me  to  be  conclusive  of  this  question. 


Mr.  Justice  Park. — This  case  is  altogether  distinguish- 
tUe  from  that  of  Walker  v.  Gann,  as  there  the  writ  of 
hqmnf  had  been  executed,  and  the  Jury  had  assessed  the 
fUntiff's  damages  before  the  writ  of  certiorari  was  served. 
Nothing,  therefore,  remained  to  be  done  in  the  Court  be- 
hw  bat  the  entering  up  final  judgment,  which  was  a  mere 

(a)  2  Burr.  758. 
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1830.        matter  of  form.    Tbe  cases  cited  from  Burrow^  particn- 

GoDLBT       ^®''y  ^^*^  ^^  ^^^  ^*  ^^^r  referred  to  by  my  Lord  Chief 
<^*  Justice,  appear  to  me  to  be  expressly  in  poin(. 

MARSOEIff* 

Mr.  Justice  Gaselee. — Although  in  Wyatt  v.  Mark-' 
ham  {a\  where  a  habeas  corpus  to  remove  a  cause  after 
interlocutory  judgment  signed  in  an  inferior  Court,  was 
considered  by  the  Court  above  to  be  too  late,  and  they 
ordered  a  procedendo ;  yet,  in  the  subsequent  case  of  Cox 
V.  Hart,  the  contrary  was  held,  and  from  which  it  appears 
that  the  practice  in  proceeding  on  the  statute  21  Joe,  I, 
c.  28,  is,  to  allow  the  habeas  corpus  or  certiorari  in  like 
manner  as  upcHV  the  43  Elix.  c.  5,  provided  the  writ  be 
delivered  at  any  time  before  the  Jury  are  sworn;  and 
here,  the  pone  was  sued  out  the  day  before  the  writ  of 
inquiry  was  to  have  been  executed. 

Mr.  Justice  Bosanquet  concurring — 

Rule  discharged. 

{a)  Barnes,  2n(l  Edit  quarto,  221. 


\ 
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GrYMES  17.  BOWE&EN.  Thursday, 

fIVr,  Feb.lUfu 

1  His  waa  an  action  on  the  case,  and  brought  against  the  A  pump  erected 
defendant,  for  an  alleged  injury  to  the  plaintiff's  rever-  ^  fixed  u  to  he 
aooary  interest  in  certain  premises,  by  the  removal  of  a  ^™?nfjj!*  ^"J^ 

pOBp.  freehold,  may 

At  the  trial,  before  Mr.  Baron  Garrow,  at  the  last  As-  by  him  at  the 
liies  at  Norwich,  it  appeared  that  the  defendant  occupied  ^rro^**bebg" 
t  oottage  belonging  to  the  plaintiff,  as  a  yearly  tenant,  *»  '^^^^  °^  ^^ 
and  that,  when  the  tenancy  commenced,  there  was  a  weA  convenience. 
on  the  premises,  from  which  the  water  was  drawn  by  a 
backet;  that  the  defendant,  for  the  more  convenient  use 
of  the  well,  arched  it  over  with  brick,  and  erected  a  pump 
at  his  own  expense,  which  was  fastened  or  attached  to  a 
board  OF  plank  placed  perpendicularly,  the  bottom  of  which 
vested  on  the  ground,  and  the  top  was  fastened  to  a  wall, 
about  four  inches  distant,  by  an  iron  bolt  or  pin,  which 
bad  a  head  on  the  side  of  the  board  nearest  the  pump,  and 
a  not  and  screw  at  the  other  end,  on  the  opposite  side  of 
tbe  wall,  through  which  the  bolt  passed.     The  tube  of  the 
pasip  passed  through  the  brick-work  into  the  well.    The 
tenancy  was  determined  by  a  regular  notice  to  quit;  and 
thedciSnklant,  on  leaving  the  premises,  removed  the  pump 
ratire;  in  doing  which,  a  few  of  the  bricks  which  covered 
die  well  were  displaced,  but  the  iron  pin  which  attached  the 
board  to  the  wall  was  left  in  the  wall,  the  board  only  being 
taken  away,  and  the  well  might  have  been  used  as  it  had 
been  before  the  pump  was  erected.    The  learned  Baron 
was  of  opinion  that  the  pump  was  parcel  of  the  freehold, 
aa  it  could  not  have  been  made  the  subject  of  larceny  at 
oomnion  law;  and^  under  his  direction^  the  Jury  found  a 
terdict  for  the  plaintiff^  damages  4/.,  leave  being  reserved 
to  the  defendant  to  move  to  set  it  aside  and  enter  a  non- 
suit, in  case  the  Court  should  be  of  opinion  that  he  had 
a  rij^t  to  remove  the  pump^ 
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1830.  ]y[|.,  Serjeant  Wilder  in  the  last  term^  accordingly  ob- 

Grymes  tained  a  rule  nisi,  on  the  grounds  that^  as  the  pump  had 
been  removed  entire,  without  occasioning  an  actual  damage 
to  the  premises,  and  none  of  the  bricks  had  been  taken  away^ 
and  the  well  might  be  used  as  it  had  been  before  the  ereo-' 
tionof  the  pump,  the  action  could  not  be  maintained;  and 
also,  that  the  direction  of  the  learned  Judge  to  the  Jury. 
was  wrong  in  point  of  law. 

Mr.  Serjeant  Storks  now  shewed  cause. — The  learned 
Baron,  who  tried  the  cause,  thought  that,  under  the  cir- 
cumstances, the  pump  in  question  was  affixed  to  the  freehold, 
and  the  Jury  coincided  with  him  in  that  opinion.     The 
general  rule  as  between  landlord  and  tenant  is,  that,  what- 
ever is  fixed  to  the  freehold,  cannot  be  removed  by  the 
tenant,  without  subjecting  himself  to  the  consequences  of 
an  action  for  waste.    All  the  authorities  on  this  siibjeo^ 
are  collected  in  Elwes  v.  Mate  (a),  and  a  distinctioa  was^ 
there  taken  between  annexations  to  the  freehold,  for  the  i^ 
purposes  of  trade,  and  those  made  for  the  purposes  of' ' 
agriculture  and  the  better  enjoyment  of  the  immediate  pro-< . 
fits  of  the  land;  and  Lord  EUenborough,  after  referring  to « 
the  doctrine  laid  down  by  Lord  Holt  in  Poolers  case  (6)9 
sidd  (c) :    "  The  indulgence  in  favour  of  the  tenant  for 
years,  during  the  term,  has  been  since  carried  still  fiir- . 
ther,  and  he  has  been  allowed    to  carry  away  matters 
of  ornament,  as  ornamental  marble  chimney-pieces,  pier 
glasses,  hangings,  wainscot  fixed  only  by  screws,  and  the 
Uke."   The  exceptions,  therefore,  to  the  general  rule,  that 
whatever  is  once  annexed  to  the  freehold  can  never  be 
severed  without  the  consent  of  the  owner  of  the  inherit* .  ^ 
ance,  seem  to  be  confined  to  erections  or  fixtures  for  Uie 
purposes  of  trade,  or  matters  of  ornament;  and  the  pump 
in  question  was  not  erected  for  either  of  those  purposes, 

»  3  East,  38.  (h)  1  Salk.  368.  (r)  3  East,  53. 
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but  for  the  general  convenience  of  the  tenant,  and  it  was         IBdO. 
essential  to  the  occupation  of  the  premises.     Although,       gryiie« 
in  Peid(m  ▼•  Robart,  Lord  Kenyon  expressed  an  opin-  v. 

km  (a),  that  gardeners  and  nurserymen,  in  the  neighbour- 
hood of  the  metropolis,  might  remove  green-houses  and 
hot-houaesy  which  they  had  erected ;  yet,  in  Buckland  v. 
BMerfield{jti)j  where  a  conservatory  was  erected  upon  a 
brick  foundation,  and  affixed  to,  and  communicating  with 
rooms  in  a  dwelling-house,  it  was  held,  that  it  could  not 
be  removed  by  a  tenant  who  had  erected  it  during  his 
tenancy,  although  he  had  the  reversion  in  fee  of  the  pre- 
after  the  death  of  the  lessor. 


Bfr.  Serjeant   Wilder  in  support  of  his  rule. — In  all 
cases,   as    between    landlord    and    tenant,  where  ques- 
tions arise  respecting  the  right  to  what  are  ordinarily 
edled  fixtures,  the  greatest  latitude  and  indulgence  have 
been  allowed  in  favour  of  the  claim  of  the  tenant,  against 
dill  made  by  the  landlord  in  respect  of  his  freehold  or 
iniieritance ;  and  custom  has  now  introduced  another  ex- 
oe|ition  to  the  general  rule;  for  besides  things  affixed  for 
die  purposes  of  trade  or  ornament,  *any  articles  of  general 
ntifity  and  common  domestic  convenience,  such  as  coppers, 
ovens,  stoves,  grates,  bells,  and  the  like,  may  be  removed 
by  die  tenant  during  the  term.    The  pump  in  question 
Ub  within  that  .exception.     It  is  true  that  it  might  have 
been  so  attached  to  the  freehold  as  to  cause  an  injury  by 
its  lemoyal,  in  which  case  the  tenant  would  not  have  a 
lig^t  to  take  it  away;  but  the  pump  was  not  even  fas- 
tened against  the  wall,  and  the  only  injury  the  plaintiff 
coold  have  sustained,  was  by  driving  the  pin  through  the 
nil,  and  which  the  defendant  left.  Although  the  pump  was 
ofnnall  value,  the  rule  of  law  equally  applies  as  if  it  were 
one  of  the  most  costly  description^  and  an  article  must  be 

(•)  2  East,  90.  (^)  4  B.  Moore,  440$  S.  C.  2  Brod.  & Bing.  54. 
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18d0«         SQ  fastened  to  the  freehold  as  to  cause  a  detriment  to  it  by  the 
Grymes       removaL  Here,  however,  no  material  injury  was  done  to  the 
v>  plaintiff's  reversionary  interest;  and  the  case  is  altogether 

distinguishable  from  that  of  Buckland  v.  Butterfieldf  as 
there  the  conservatory  was  attached  to  the  dwelling-house^ 
and  heated  by  a  flue  communicating  with  the  chimney  of  the 
dining-room;  and  as  a  cider-press  or  steam-engine  hat 
been  held  to  be  removable  by  a  tenant,  at  the  expiration 
of  his  term,  so  may  a  pump,  provided  the  removal  cause  no 
immediate  or  essential  injury  to  the  freehold  or  inheritance. 

Lord  Chief  Justice  Tindal. — It  is  extremely  difficult  to 
draw  a  general,  and  at  the  same  time  to  lay  down  any  pre- 
cise or  accurate  rule  on  this  subject.     Each  case  must  de- 
pend upon  its  own  peculiar  circumstances,  and  the  natufQ 
of  the  article,  as  well  as  the  object  of  setting  it  up,  and  the 
mode  or  degree  of  firmness  with  which  it  is  affixed,  must  be 
taken  into  consideration.   The  pump,  as  described  to  have 
been  fixed  in  this  case,  appears  to  me  to  fall  within  thai 
class  of  fixtures  which  are  removable,  as  between  landlord 
and  tenant.    More  latitude  has  always  been  given,  and  a 
greater  indulgence  shewn,  to  a  tenant  for  years,  than  i&a 
case  between  an  heir  and  an  executor,  or  the  executors  of    ' 
tenant  for  life  or  in  tail,  and  the  remainder-man  or  revev* 
sioner.   It  has  been  decided,  that  a  tenant  for  years  may  rer    - 
move  articles  of  ornament  during  the  term,  although  affixed    ' 
to  the  freehold,  such  as  ornamental  grates,  stoves,  marUe 
chimney-pieces,  pier-glasses,  wainscots  fixed  by  screws,  aed    * 
the  like.  So,  coppers,  ranges,  ovens,  and  various  other  afCft*    ' 
cles  of  that  description,  have,  upon  a  change  of  occupier^  •' 
been  usually  allpwed  by  landlords  to  be  valued  by  the  oiil;!v 
going  to  the  incoming  tenant,  or  sold  by  the  former;  and^in 
many  cases,  the  landlord  himself  becomes  a  purchaaeifw 
Looking,  then,  at  the  &cts  of  this  case ;  considering  that  the 
pump  was  an  article  of  domestic  convenience ;  that  it  was 
slightly  affixed  to  the  freehold,  and  removed  without  do- 
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iog  it  any  material  injury;  that  it  was  erected  by  the  ten- 
ant, and  might  be  taken  away  entire;  I  think,  that,  as  be- 
tveen  landlord  and  tenant,  the  latter  had  a  right  to  remove 
it,  and,  consequently,  that  this  verdict  cannot  be  sup- 
ported. 


1830. 
Gry  \i  es 

V. 
BOWEREN. 


Mr.  Justice  Park. — ^The  rules  with  regard  to  property 
of  this  description  vary  according  to  the  relation  in  which 
puties  stand  towards  each  other.  In  cases  as  between 
n  heir-at-law  and  an  executor,  the  rule  obtains  with  the 
vdnost  rigour  in  favour  of  the  inheritance.  But  the  great** 
at  latitude  has  always  been  shewn,  and  indulgence  given 
to  t  tenant  for  years,  who  claims  what  are  ordinarily  called 
fixtures,  as  against  his  landlord.  Although,  in  the  Year 
Boc^,  81  Hen.  7,  27,  it  appears  that  the  rule  in  favour  of 
tenants  was  narrowed,  by  only  allowing  a  lessee  for  years 
to  remove^  within  the  term,  things  fixed  to  the  ground, 
nd  not  to  the  walls  of  the  principal  building,  yet  Lord 
Hwrdmcke^  in  Latoton  v.  Lau}ton{a),  said, ''  What  would 
litTe  been  held  to  be  waste  in  Henry  the  Seventh's  time, 
as,  removing  wainscots  fixed  only  by  screws,  and  marble 
chimney-pieces,  is  now  allowed  to  be  done.  Coppers,  and 
aD  sorts  of  brewing  vessels,  cannot  possibly  be  used  with- 
out being  as  much  fixed  as  Jire- engines,  and  in  brewing- 
bouses  especially,  pipes  must  be  laid  through  the  walls, 
and  supported  by  walls;  and  yet,  notwithstanding  this, 
as  they  are  laid  for  the  convenience  of  trade,  landlords 
wiB  not  be  allowed  to  retain  them."  Perhaps,  in  a  case  of 
this  description,  we  ought  not  to  measure  too  nicely  the 
node  m  which  the  article  is  fixed,  but  we  must  look  at  the 
satoie  of  the  article  itself.  It  appears,  that  ovens,  coppers, 
ranges,  and  other  articles  used  for  domestic  purposes^ 
have  been  held  to  be  removable  by  a  tenant,  before  or  at 
the  expiradon  of  his  term.     This,  therefore,  makes  the 


(a)  3  Atk.  15. 
l2 
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1830.         present  case  distinguishable  from  that  of  BucJcland  v.  BtU- 

^^^^^       terfieldy  where  the  conservatory  was  not  only  deeply  fixed 

<'•  in  the  soil,  but  in  fact  formed  part  of  the  dwelUng-house 

B0W£REN.  .  , 

to  which  it  was  attached.  Here,  however,  the  pump  was 
not  so  fixed  but  that  it  might  be  removable  by  the  defendant 
during  his  tenancy;  and  however  much  I  regret  it,  as  the 
article  in  dispute  is  of  so  trifling  a  value,  I  am  compelled 
to  say,  that  I  think  the  verdict  was  wrong. 

Mr.  Justice  Gaselee. — I  entirely  agree  with  my  Lord 
Chief  Justice  and  my  brother  Park^  and  hope,  for  the 
sake  of  both  parties,  that  all  further  litigation  between 
them  may  now  be  put  an  end  to. 

Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  the 
pump  in  question  was  removable  by  the  defendant.  In 
the  case  of  landlord  and  tenant,  the  rule  as  to  what  articles 
shall  be  deemed  fixtures,  has  not  been  so  strict  as  in  the 
case  of  an  heir  and  an  executor,  or  the  executors  of  a  ten- 
ant for  life  and  the  remainder-man;  and  the  Courts  have 
always  inclined  to  favour  a  tenant  for  years.  The  only  ap- 
prehension I  have  felt  in  this  case  was,  that  we  might  pos*  * 
sibly  lay  down  a  principle  which  might  infringe  on  the  ge-  '- 
neral  rule,  or  add  to  the  exceptions  already  made  to  it;  ' 
But,  considering  that  this  is  a  case  between  landlord  and 
tenant;  and  that  the  pump  was  erected  by  the  latter  for  a 
domestic  purpose,  and  removed  by  him  entire,  and  without 
doing  any  material  injury  to  the  freehold,  or  the  plaintiff's 
reversionary  interest,  I  think  we  shall  violate  no  principle 
of  law  by  saying,  that,  under  those  circumstances,  the  de* 
fendant  had  a  right  to  remove  it.  The  rule  for  setting 
aside  the  verdict  must  therefore  be  made — 

Absolute. 
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GrODEFROY  r.  Dalton,  Gent.,  One  &C.  Friday, 

J[  HIS  was  an  action  of  assumpsity  and  brought  against  in  an  action 

the  defendant,  an  attorney  of  this  Court,  for  alleged  neg-  tomey  for  neg- 

figence  in   the    prosecuting  and   conducting    an  action  pJJ^tio^ofa 

brought  by  the  plaintiff  against  one  Cyrus  Jay  and  his  fonn«'  •c^on 

.  •        .         brought  by  the 

partner  Bytes,  for  negligence  as  attorneys  in  conducting  plaintiff  against 
die  defence  of  the  plaintiff  in  an  action  brought  against  neyt  (partnen) 
him  by  one  Dubois.  ^  S*?!!**"^ '" 

^  conducting  the 

.  The  first  count  of  the  declaration  stated,  that  whereas,  defence  of  the 
before  the  making  of  the  promise  and  undertaking  of  the  action  which 
defbndant  thereinafter  next  mentioned,  a  certain  action  5::f,y'7,^^^"*- 
bad  been  commenced  and  prosecuted  by  and  at  the  suit  of  ag>intthim,and 

.  in  which  the  de- 

Stephen  Dubois  against  the  plaintiff,  in  the  Court  of  our  daration  aiieg- 
Lwd  the  King,  before  the  Justices  of  our  said  Lord  the  ^queuce  of^* 
King  of  the  Bench,  at    fVestminster,   in  the  county  of  "'g^genceof 

®  '  »  .7  ihog^  attorneyt, 

Middlesex,  for  a  certain  cause  of  action  alleged  to  have  Judgment  by  de- 
aecmed  to  the  said  Stephen  Dubois  against  the  plaintiff,  signed  against 
ind  the  plaintiff  had  retained  and  employed  one  Cyrus  l^eh^jJi^hw'Tc^ 
Jmf  and  Mather  Byles,  as  his  attorneys,  for  certain  fee  c<^ings  had, 

^  .1  that  final  judg- 

ad  reward  to  be  paid  to  them  by  the  plaintiff  in  that  ment  was  after- 
bebalf,  they,  the  said  Cyrus  Jay  and  Mather  Byles  (then  TnT^^S; 
f     and  there  being  attorneys  of  the  said  Court  of  our  said  Lord  1^"*^  ag*inst 

I  .  .  ^^"5  and  the 

tbe  King  of  the  Bench,  at  Westminster  aforesaid),  as  such  defendant  in 

tttomeys,  to  defend  the  said  action  for  the  plaintiff;  and  pr^uced"th "  ^ 

die  said  Cyrus  Jay  and  Mather  Byles  had  undertaken  ^i^*;^°JfhiA 

such  defence  for  the  plaintiff,  and  such  proceedings  were  ^u  judgmenu 

diereupon  had  in  the  same  Court  in  the  said  action,  that  entered,  in  proof 

it  was  considered  and  adjudged  by  the  same  Court  that  Son'^and^tlu!* 

the  said  Stephen  Dubois  should  recover  against  the  plain-  v>«>ntjff  wai 

c»  ft  nontuiled,  upon 

tiff  the  sum  of  30/.  10^.  of  lawful  money  of  Great  Britain,  which  he  com- 
menced an  ac- 
tion againct 
^defendant  fi>r  not  having  procured  proper  evidence  of  that  judgment: — Held,  that  as  it  waa 
■ot  a  direct  allegation  of  a  judgment  on  record,  with  a  plea  dittinctiy  putting  it  in  iuue ; — tbe  not 
producing  the  record  of  the  judgment  was  not  such  a  want  of  skill  or  cUligencCi  or  gross  negligence, 
by  the  ddendant,  as  to  make  him  answerable  to  the  plaintiff. 
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1830.        which  said  sum  of  30/.  10^.  the  plaintiff  bad  been  forced 
GoDEFROY      *"^^  obliged  to  pay,  and  had  paid,  to  the  said  Stephen 
V.  Dubois,  in  satisfaction  of  the  said  judgment,  and  had  been 

desirous  of  commencing  and  prosecuting  a  certain  action 
against  the  said  Cyrus  Jay  and  Mather  Byles  for  negli- 
gence in  conducting  his  said  defence  for  the  recovery  of 
the  said  sum  of  30/.  10^.  so  paid  to  the  said  Stephen  JDu'^ 
bois  as  aforesaid ;  of  all  which  said  several  premises,  the 
defendant,  before  the  making  of  his  said  promise  and  un«> 
dertaking  thereinafter  next  mentioned,  had  notice,  to  wit,  in 
the  county  of  Middlesex : — and  thereupon,  theretofore,  to 
wit,  on  the  1st  June,  1827,  to  wit,  at  &c.  aforesaid,  in  con- 
sideration that  the  plaintiff,  at  the  special  instance  and  re« 
quest  of  the  defendant,  would  retain  and  employ  him,  the 
defendant,  as  his  attorney,  for  certain  fee  and  reward,  to 
be  thereupon  paid  by  the  plaintiff  to  the  defendant  in  that 
behalf,  to  prosecute  and  conduct  the  said  action  of  him, 
the  plaintiff,   against  the  said   Cyrus  Jay  and  Mather 
Byles,  the  defendant  undertook,  and  then  and  there  faith* 
fully  promised  the  plaintiff,  to  prosecute  and  conduct  the 
said  last-mentioned  action,  in  a  proper,  skilful,  and  diHgeni 
manner. — The  plaintiff  then  averred,  that  he,  confiding  in 
the  said  promise  and  undertaking  of  the  defendant,   and 
in  hopes  of  his  faithful  performance  thereof,  did  after- 
wards, to  wit,  on  &c.  aforesaid,  at  &c.  aforesaid,  retain 
and  employ  the  defendant  as  such  attorney  as  aforesaid,  to 
prosecute  and  conduct  the  said  last-mentioned  action,  on 
the  terms  aforesaid ;  and  the  defendant  then  and  there  ac- 
cepted the  said  retainer  and  employment,  and  under  and 
by  virtue  thereof  the  defendant,   afterwards,  to  wit,  in 
Trinity  term,  in  the  seventh  year  of  the  reign  of  our  said 
Lord  the  King,  as  the  attorney  of  and  for  the  plaintiff^ 
commenced  an  action  at  the  suit  of  the  plaintiff,  against 
the  said  Cyrus  Jay  and  Mathet  Byles,  in  the  said  Court 
of  our  said  Lord  the  King,  before  the  Justices  of  our  said 
Lord  the  King  of  the  Bench,  at  Westminster,  for  the  pur- 


Daltow. 
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{Kwe  afiireMid;  aad  afterwards,  to  wit,  on  &c.,  aforesaid,         18M. 
at  &e.^  afiMretaid,  the  said  Cyrus  Jay  and  Mather  Byle$      Z^  " 
appeared  and  pleaded  to  the  said  action,  and  issue  was       _  «. 
jofAed  tbeteupon;  and  that  afterwards,  to  wit,  on  the  18th 
December^  in  the  year  aforesaid,  to  wit,  at  &c.  aforesaid, 
Ibe  said  last-nentioned  cause  came  on  for  trial  in  the  said 
Court  of  our  said  Lord  the  King  of  the  Bench,  before  the 
honourable  Sir  James  Burroughs  Knt.,  in  the  absence  of 
die  right  honourable  Sir  WilUam  Draper  Best,  Knt.,  his 
llajes^'s  Chief  Justice  of  the  said  Court  of  the  Bench^ 
he,  die  aaid  Sir  James  Burroughs  being  then  and  there 
one  of  the  Justices  of  the  Bench,  and  was  then  and  there 
tried  before  the  said  Sir  James  Burroughs    And  although 
it  was  then  and  there  the  duty  of  the  defendant,  under  and 
by  virtue  of  his  said  retainer,  and  his  said  promise  and 
undertaking,  to  hate  bad,  in  the  said  Court  of  our  said 
Loid  the  King  of  the  Bench,  at  the  trial  of  the  said  ]astr 
flMntaoncd  action,  evidence  of  the  said  judgment  in  the 
said  first-mentioned  action  against  the  plaintiff,  at  the  suit 
of  the  said  Stephen  Dubois,  in  order  that  it  might  then 
and  there  have  appeared  to  the  said  Court  of  our  said  Lord 
the  King  of  the  Bench,  that  judgment  had  been  obtained 
by  the  said  Stephen  Dubois  against  the  plaintiff,  in  the  said 
fni-raentioned  action,  for  the  said  sum  of  SQL  10«.,  where* 
of  the  said  defendant  had  notice :  nevertheless,  the  defend- 
ant, not  regarding  his  said  promise  and  undertaking,  but 
ooDtriviDg,  and  fraudulently  intending,  to  injure  the  plain- 
tiffin  this  respect,  did  not,  nor  would,  prosecute  the  said 
kHt-mentioned  action,  in  a  proper,  skilful,  and  diligent 
Mouier,  but,  an  the  contrary  thereof,  wholly  neglected  and 
mined  to  have  proper  etidence  of  the  said  judgment  in 
Urn  said  Jtrsi-mentianed  action,  ready  to  produce  to  the 
sttd Court  of  our  said  Lord  the  King  of  the  Bench: — that, 
by  reason  thereof,  he,  the  plaintiff,  was  then  and  there 
vhoBy  nnaUe  to  prosecute  his  said  action  against  the  said 
Cfrus  Jay  and  Mather  Byles  with  effect,  and  was  then 
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1830.         and  there  compelled  to  suffer  himself,  the  said  plaintiff,  to 
GoDEFROY      ^  nonsuited  in  the  said  last-mentioned  action,  whereby 
^'  he,  the  plaintiff,  was  not  only  hindered  and  prevented 

from  recovering  from  the  said  Cyrus  Jay  and  MaiAer 
By les  the  said  sum  of  30/.  10^^  so  paid  to  the  said  Stephen 
Dubois  as  aforesaid,  in  satisfaction  of  his  said  judgment; 
but  had  also  been  forced  and  obliged  to  pay,  and  hKd 
paid  to  the  said  Cyrus  Jay  and  Mather  Byles  a  large  sum 
of  money,  to  wit,  the  sum  of  100/.,  for  their  costs  and 
charges  in  and  about  their  defence  to  the  said  last-men- 
tioned action,  and  had  also  been  forced  and  obliged  to  ioh 
eur  a  further  great  expense,  amounting  in  the  whole  to 
100/.,  in  and  about  the  commencing  and  prosecuting  his 
said  action  against  the  said  Cyrus  Jay  and  Mather  ByleSf 
to  wit,  at  &c.,  aforesaid. 

There  were  four  other  special  counts,  charging  the  de* 
fendant  with  negligence  in  the  conduct  of  the  action  by 
the  plaintiff  against  Jay  and  his  partner,  and  the  conmicHt 
money  counts. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  fVesi" 
minster^  at  the  Sittings  after  the  last  Trinity  Term,  the 
plaintiff  sought  to  recover  damages  from  the  defendant^ 
an  attorney  of  this  Court,  for  negligence  in  the  conduct 
and  prosecution  of  a  former  action,  brought  by  the  same 
plaintiff  against  one  Jay  and  his  partner,  who  were  also. 
attorneys  of  this  Court.  The  record,  in  the  cause  of  Gode^ 
froy  V.  Jay  and  another  was  produced,  from  which  it 
appeared  that  that  action  was  brought  against  them  for" 
negligence,  as  attorneys,  in  conducting  the  defence  of  the 
present  plaintiff  in  a  former  action  which  had  been 
brought  against  .him  by  one  Dubois;  and,  in  the  action 
against  Jay  and  his  partner,  the  declaration  alleged,  that^ 
by  and  through  the  neglect  and  default  of  the  defendants, 
judgment  by  default  had  been  signed  against  the  plaintiff 
Gode/roy,  and  such  further  proceedings  had  therein,  that 
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final  judgment  was  afterwards  signed,  and  execution  issued         1 830. 
thereupon,  against  him,  Godefroy.    Upon  the  trial  of  that      qodefrot 


before  Mr.  Justice  Burroughs  at  GuUdhatt,  at  the  *- 

Sittings  after  Michaelmas  Term,  1827,  the  only  evidence 
oflfered  by  the  plaintiflT  to  satisfy  the  allegation  that  judg- 
neot  by  default  had  been  signed  against  him  in  the  ac- 
tion brought  against  him  by  Dubois,  was  a  book  pro- 
duced from  the  Prothonotaries*  office  of  this  Court,  in 
which  all  judgments  by  default  are  entered  and  signed  in 
each  term,  containing  the  name  of  the  cause,  and  the  day  of 
die  date  of  each  entry,  and  the  officer*s  fees  were  marked 
oppodte  to  it.   The  learned  Judge  held,  that  this  was  not 
luflBcient  proof  of  the  allegation,  and  accordingly  directed 
ancHisuit  (a);  and  the  Court  afterwards  refused  to  set  it 
aside,  holding  that  the  plaintiff  should  have  shewn  that  the 
judgment  bad  been  completed,  and  which  ought  to  have 
been  proved  by  the  production  of  the  judgment  roll,  or  an 
examined  copy  of  the  record  (6).    The  present  action  was 
then  commenced  against  the  defendant  DaUon,  as  the  plain- 
tiflTs  {Godefroy^s)  attorney,  for  not  having  been  provided 
with  the  proper  evidence  of  the  judgment  obtained  by  Du- 
fejf,  as  alleged  in  the  declaration  against  c/ay  and  his  part- 
ner. 

At  the  trial  of  this  cause,  a  gentleman  at  the  bar,  of 
considerable  eminence  and  great  experience,  was  called 
finr  the  defendant;  and  who  stated,  that  the  defendant  had 
consulted  him  the  evening  before  the  trial  of  the  cause  of 
Godrfroy  v.  Jay  and  Byles  was  called  on,  as  to  the  evi- 
denee  it  would  be  necessary  to  offer  in  support  of  the  alle- 
gation that  judgment  by  default  had  been  signed  by  Du- 
iois  against  the  plaintiff;  and  that  he  (the  barrister)  said, 
that  be  thought  at  the  time  the  production  of  the  Protho- 
notaries* book  would  be  sufficient;  for  that  it  seemed  to  him 
diat  negligence  was  the  gist  of  the  action,  and  that  the  judg- 
nent  by  default  was  only  alleged  as  the  consequence  of 

(«)  3  Car.  &  Payne,  195.  (6)  1  Moore  &  Payne,  239. 
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1830.         such  negligence. — But  it  did  not  appear  whether  the  de- 
GoDEFROT      fcndant  had  made  any  search,  for  the  purpose  of  ascer** 
V'  taining  whether  or  not  final  judgment  had  been  entered  on 

the  roll  in  the  case  of  Dubois  against  the  plaintiff* 

For  the  defendant,  it  was  contended,  that  Ais  was  a 
question  of  novelty  and  importance,  that,  as  he  had  con* 
suited  and  acted  on  the  advice  of  counsel,  he  had  not 
been  guilty  of  that  degree  of  culpable  negligence  as  to 
render  himself  liable  to  an  action.  Several  objections 
were  also  taken  to  the  declaration,  which  the  Lord  Chief 
Justice  over-ruled,  and  a  verdict  was  taken  for  the  plain* 
tiff,  damages  77/.,  leave  being  reserved  to  the  defendant 
to  move  to  set  it  aside  and  enter  a  nonsuit,  or  to  arrest 
the  judgment. 

Mr.  Serjeant  Taddy,  in  the  last  term,  accordingly  ob« 
tained  a  rule  nisi;  and,  in  support  of  the  nonsuit,  sub* 
mitted,  that  the  defendant,  in  the  exercise  of  his  profea-^ 
sion  as  an  attorney,  could  only  be  liable  for  gross  negE* 
gence,  and  not  for  a  mere  error  in  judgment.  In  Piit  r^ 
Yalden,  Lord  Mansjield  &aid  (a),  "  That  part  of  the  profes- 
sion which  is  carried  on  by  attorneys  is  liberal  and  respects 
able,  as  well  as  useful  to  the  public,  when  they  conduct  them- 
selves with  honour  and  integrity;  and  they  ought  to  be 
protected,  where  they  act  to  the  best  of  their  skill  and  know- 
ledge. But  every  man  is  liable  to  error:  and  I  should  be 
very  sorry  that  it  should  be  taken  for  granted,  that  an  at- 
torney is  answerable  for  every  error  or  mistake,  and  to  be 
punished  for  it  by  being  charged  with  the  debt  which  he 
was  employed  to  recover  for  his  client  from  the  person 
who  stands  indebted  to  him." — At  all  events,  the  judg* 
ment  must  be  arrested ;  for,  this  being  an  action  against 
an  attorney  for  negligence  in  the  conduct  of  a  suit,  the 
plaintiff  should  have  alleged  that  he  had  a  good  cause  of 

(<0  4  Burr.  2061. 
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acdoD  againtt  Jay  and  bis  partner;  but  be  only  averred  tbat         1^30. 
he  bad  been  desirous  of  conunencing  and  prosecuting  an  ac-     qodefeoy 
tioQ  against  them.     Neither  is  it  alleged  that  Dubois  had  ^' 

originally  no  ground  of  action  against  the  plaintiff;  and  un« 
Ins  tbe  plaintiff  bad  a  good  cause  of  action  against  Jay  and 
htt  partner,  for  tbe  injury  be  alleged  be  bad  sustained  by 
dieir  suffering  judgment  by  default  to  be  signed  in  tbe  suit 
faroogbt  against  him  by  Dubois,  be  could  not  recover  against 
the  defendant.  In  Lee  v.  Ayrton  (a\  in  an  action  against  an 
attorney  for  suffering  a  debtor  in  custody  at  tbe  suit  of  tbe 
pkinliff  to  be  superseded,  and  tbe  declaration  stated  that 
die  debtor  was  indebted  to  tbe  plaintiff,  and  it  was  proved 
thst  the  debtor  was  a  married  woman,  it  was  contended 
that  this  evidence  shewed  that  the  plaintiff  had  no  cause 
of  action  against  the  defendant  in  the  first  action,  and 
dierefore,  that  he  bad  sustained  no  injury  by  the  debtor's 
bring  discharged  out  of  custody ;  and  Lord  Kenyon  direct- 
ed a  nonsuit.  So,  in  ^itcheson  v.  Madock  (&),  in  an  action 
against  tbe  defendants  for  negligence  as  attorneys,  in  com- 
Bencing  an  action  against  excise  officers,  for  seizing  a 
quantity  of  hair-powder,  as  the  plaintiffs  failed  to  prove 
tint  tbe  seizure  was  unlawful,  they  were  nonsuited.  Last" 
iy,  as  tbe  declaration  only  alleged  that  the  cause  of  Gode- 
fitnf  V.  Jay  and  Byles  came  on  for  trial  in  the  Court  of  our 
Lml  the  King  of  the  Bench,  it  was  insufficient,  as  the 
plaintiff  should  have  averred  that  it  came  on  for  trial,  and 
was  tried,  at  the  Sittings  at  Nisi  Prius. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Bompas  after- 
wards shewed  cause.  First y  As  to  the  nonsuit: — although 
it  has  been  said  tbat  the  plaintiff  did  not  adduce  sufficient 
evidence  to  charge  the  defendant  with  negligence  in  con- 
ducting the  cause  of  Godefroy  against  Jay  and  his  partner 
Byles;  and  admitting  that  an  attorney  is  not  liable  for  a 
mere  error  in  judgment,  upon  a  doubtful  or  difficult  point, 

(o)  Pcake'8  Nl  Pri.  Cas.  1 19.  (6)  Id.  162. 
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1830.        yet  he  must  possess  a  reasonable  degree  of  knowledge  and 
"]     *     ^       skill  in  the  practice  of  the  Courts  of  which  he  is  an  oflScer, 

GODEFROY  *^, 

P.  and  of  the  ordinary  rules  of  evidence,  in  suits  which  he  may 

be  retained  to  prosecute  or  defend  for  his  clients.  If  an  at- 
torney act  solely  under  the  advice  of  his  counsel,  negligence 
cannot  be  imputed  to  him ;  but  here  the  defendant,  as  an  at- 
torney, was  bound  to  know  that  it  was  necessary  for  the 
plaintiff  to  prove  that  judgment  by  default  had  been 
signed  against  him  in  the  action  brought  hy  Dubois i  for, 
in  the  cause  of  Godefroi/ v.  Jay,  the  declaration  ex* 
pressly  alleged,  that,  by  reason  and  in  consequence  of 
the  negligence  of  the  defendants,  a  judgment  by  de- 
fault had  been  signed  against  the  plaintiff,  and  such 
further  proceedings  had,  that  final  judgment  was  after- 
wards signed,  and  execution  issued;  and  if  the  existence 
of  that  judgment  were  not  duly  proved,  the  plaintiff  had 
no  cause  of  action  against  them.  The  entry  in  the  book 
kept  at  the  Prothonotaries'  office  merely  shewed  the  names 
of  the  parties,  thedate  of  the  entry  of  the  judgment,  and  the 
fees  payable  to  the  officer;  and  it  must  therefore  be  consi- 
dered as  a  mere  minute  kept  by  the  Prothonotaries' 
clerk,  as  to  the  time  when  judgment  was  signed.  But  the 
allegation  in  the  declaration  does  not  merely  refer  to  the 
signing  of  an  interlocutory  judgment,  for  it  is  averred 
that  such  proceedings  were  had  in  the  action  by  Dubois 
against  the  plaintiff,  that  it  was  considered  and  adjudged 
by  the  Court,  that  Dubois  should  recover  agairist  the  plain- 
tiff a  certain  sum  of  money,  which  he  had  been  obliged 
to  pay  in  satisfaction  of  the  judgment.  The  defendant, 
therefore,  should  have  examined  the  records  of  the 
Court,  for  the  purpose  of  ascertaining  whether  final  judg- 
ment had  been  entered  on  the  roll;  and  it  is  so  well 
known  and  ordinary  a  rule  of  evidence,  that  a  final  judg- 
ment can  only  be  proved  by  the  production  of  the  record, 
or  an  examined  office  copy,  that  it  is  the  duty  of  every 
professional  man  to  be  acquainted  with  it;  and  the  law 
upon  the  subject  is  clearly  and  expressly  laid  down  by^ 


IN  THE  TENTH  AND  ELEVENTH  YEARS  OF  GEO.  IV.  157 

Mr.  PUlUpps,  in  his  Treatise  on  Evidence ^  an  follows  (a):         1830. 
**  The  final  judgment  of  a  Court  is  proved  by  an  examuied      godefroy 
eopyof  the  judgment,  entered  of  record  on  the  judgment  ** 

roOy  which  is  filed  in  the  treasury  of  the  Court.     It  will 
Dot  be  regularly  proved  by  the  judgment  book  of  the 
Court;  although  the  record  of  the  judgment  roll  may  not 
bare  been  made  up,  and  though  the  party  interested  in 
die  proof  of  such  judgment  was  not  a  party  to  the  suit  in 
which  the  judgment  was  obtained ;"  and  Ayrey  v.  Daven- 
fori  (6)  18  referred  to.    Besides,  the  defendant  delayed  to 
eoDsolt  hia  counsel  until  the  evening  before  the  trial.     In 
Am  V.  YaldeUf  the  application  was  to  the  summary  jurisdic- 
tion of  the  Court,  as  the  plaintiff's  attorney  was  called  upon 
to  shew  cause  why  he  should  not  pay  the  debt  and  costs  for 
not  having  declared  against  the  defendant  within  two  terms ; 
and,  although  Lord  Mansfield  said,  that  he  should  be 
lorry  that  it  should  be  taken  for  granted  that  an  attorney 
diould  be  answerable  for  every  error  or  mistake,  yet  he 
IB  bound  to  possess  reasonable  skill  in  his  business,  and 
a  sufficient  acquaintance  with  the  ordinary  rules  of  prac- 
tice and  evidence,  so  as  to  protect  his  clients  from  the  legal 
technicalities  which  it  is  the  duty  of  the  attorney  to  be 
CQDTersant  with,  throughout  the  progress  of  a  suit. 

As  the  Court  gave  no  opinion  on  the  objections  raised 
to  the  record  in  arrest  of  judgment,  it  is  unnecessary  to 
state  the  argument  as  to  those  points. 

* 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Cross,  in  support 
of  the  rule. — There  is  nothing  in  this  case  to  shew  that  the 
defendant  has  been  guilty  of  that  degree  of  gross  or  culp- 
able negligence  as  will  entitle  the  plaintiff  to  sustain  his 
verdict  The  plaintiff's  charge  against  Jay  and  his  part- 
ner was,  that,  through  their  negligence  in  conducting  his 

(fl)  7th  Edit.  Vol.  1,  390.  {h)  2  New  Rep.  474. 
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1830.         defence  in  the  action  brought  against  him  hy  DuboiSf 
GoDEFROY     judgment  by  default  had  been  signed  against  the  plaintiff; 
^'  and  although  it  was  alleged  that  such  further  proceedings 

were  had,  that  final  judgment  was  afterwards  signed,  yet 
it  was  only  averred  as  a  consequence  of  such  negligence: 
— the  gist  of  the  plaintiff's  action  against  Jay  and  BtfleM 
being  the  signing  of  the  judgment  by  default.  In  PUt  r. 
Ycddeuy  Lord  Mansfield  laid  down  the  rule  as  to  die 
protection  of  attorneys  in  the  conduct  of  a  cause  in 
the  most  general  and  unqualified  terms,  viz.  that  tfaej 
ought  to  be  protected,  where  they  act  to  the  best  of  their 
skill  and  knowledge.  In  Compton  v.  Chafuttess,  which  was 
an  action  against  an  attorney  for  negligence  in  respect  to 
an  annuity  which  had  been  set  aside  for  a  defect  in  the 
memorial,  Mr.  Justice  Le  Blanc  is  reported  to  have 
said  (a):  **  That  it  was  not  every  neglect  that  would  sub* 
ject  a  man  to  such  an  action ;  that  an  attorney  was  only 
boimd  to  use  reasonable  care  and  skill  in  managing  the 
business  of  his  client;  that,  if  he  were  liable  further^  no 
man  would  venture  to  act  in  that  capacity  ;*'  and  in  the 
principal  case  of  Baikie  v.  Chandless,  which  was  an  ae^ 
tion  against  the  same  attorney  for  negligence  in  the  pur^ 
chase  of  an  annuity  for  another  person.  Lord  Ellen:' 
borough  said  {b) :  **  An  attorney  is  only  liable  for  cras^a 
negligeniia;  and  it  is  impossible  to  impute  that  to  the 
defendant,  for  not  discovering  a  defect  in  the  memorial 
of  an  annuity,  which  was  subsequently  held  to  be  a  de- 
fect upon  a  very  doubtful  construction  of  the  statute; 
I  perfectly  agree  in  the  observations  made  on  a  similar 
occasion  by  my  brother  Le  Blanc^  and  I  am  of  opinion 
that  the  present  action  cannot  be  maintained."  Now^ 
crassa  negligeniia  can  only  apply  to  gross  negligence,  or 
ignorance  of  points  of  practice  or  evidence,  which  it  is  the 

(fl)  3  Camp.  19.  (*)  3  Camp.  20. 
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iDiDodiate  duty  of  an  attorney  to  know  and  be  acquainted         IBdO. 
witii;  for  instance,  if  he  lay  an  abstract  before  counsel  for      ^    ^  ^^^ 
the  purpose  of  preparing  a  conveyance,  and  omit  to  notice  a  ^' 

pirticular  deed,  in  consequence  of  which  the  conveyance 
ii  rendered  a  nullity,  there  can  be  no  doubt  but  that  the 
attorney  would  be  liable,  as  the  existence  of  the  deed  was 
within  his  own  knowledge.     But  here,  it  does  not  follow 
tkat  it  was  within  the  peculiar  knowledge  of  the  defend* 
at,  that  it  was  necessary  to  prove  the  judgment  by  the 
ffoduction  of  the  record.     Besides,  he  took  the  advice  of 
eoonsel,  on  which  he  relied;  and  as  the  attorneys  in  the 
farmer  suit  were  merely  charged  with  negligence,  counsel 
a^bt  reasonably  suppose  that  the  judgment  was  only  al- 
leged as  the  consequence  of  such  negligence;  and  if  the 
pbintiff  had  proved  that  interlocutory  judgment  had  been 
signed  against  him  through  the  negligence  of  the  attor- 
mjs  he  then  employed,  it  would  be  sufficient  proof  of 
neh  negligence,  particularly,  if  he  shewed  that  he  had 
been  put  to  any  expense  by  the  signing  of  such  judgment. 
The  allegation,  that  judgment  had  been  signed  against 
die  plaintiff*  by  default,  gave  him  a  distinct  and  substan- 
tire  cause  of  action,  and  might  have  been  proved  by  the 
CDtry  in  the  Prothonotaries'  book;  and  on  the  clerk's  prov« 
lag  that  the  fees  had  been  paid,  it  would  be  sufficient  to 
entitle  the  plaintiff  to  recover  as  against  Jay  and  bis 
partner,  without  adducing  further  proof  that  final  judg* 
neat  had  been  signed  or  execution  sued  out  thereon. 

The  Court  said,  that  as  the  points  raised  were  of  con- 
iiderable  importance,  both  as  to  suitors  and  the  officers 
of  the  Court,  they  would  look  into  the  authorities  upon  the 
tobject. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Tindal  now  delivered  the  judg* 
nent  of  die  Court  as  follows. — In  this  case,  the  defendant 
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1830.  obtained  a  rule  to  shew  cause  why  the  verdict  for  the  . 
GoDEFROY  plaintiff  should  not  be  set  aside,  and  a  nonsuit  be  entered^ 
or  why  the  judgment  should  not  be  arrested;  but  as  the 
opinion  which  the  Court  has  formed  upon  the  first  branch 
of  the  rule  involves  the  whole  merits  of  the  action,  it  be- 
comes unnecessary  to  discuss  the  objection  which  is  sup* 
posed  to  exist  upon  the  record.  It  was  an  action  of  a#» 
sumpsity  brought  by  the  plaintiff  against  the  defendant,  as 
an  attorney  of  this  Court,  for  negligence  in  the  conduct 
and  prosecution  of  a  former  action  brought  by  the  same 
plaintiff  against  one  Cifrus  Jay  and  his  partner;  and  the 
undertaking  of  the  defendant  is  stated  to  be,  '^  that  he 
woidd  prosecute  and  conduct  the  said  action  in  a  proper^ 
skilful,  and  diligent  manner."  The  question,  therefore,  upmi 
the  first  branch  of  the  rule  is,  whether,  upon  the  evidence^ 
the  defendant  was  shewn  to  have  failed  in  bringing  suffi- 
cient skill  and  diligence  to  the  conduct  of  such  former 
cause*  Now,  the  action  against  Mr.  Jay  and  his  partner 
had  been  brought  against  them  for  negligence  as  attorneySy 
in  conducting  the  defence  of  the  present  plaintiff,  in  a  £[>r-> 
mer  action  which  had  been  brought  against  him  by  one 
Dubois;  in  which  action  against  Jay  and  his  partner,  it  ^ 
was  alleged,  that  by  reason  and  in  consequence  of  thdr 
negligence  as  attorneys,  judgment  by  default  had  be^i 
signed,  and  such  further  proceedings  had,  that  final  jud|^ 
ment  was  afterwards  signed,  and  execution  issued  against 
Godefroy. 

Upon  the  trial  of  the  action  of  Godefroy  v.  Jay  and 
another,  before  Mr.  Justice  Burroughs  the  only  evidence 
which  Mr.  Dalton,  the  present  defendant,  had  produced  to 
satisfy  that  allegation  was  the  book  of  the  Prothonotaries 
of  this  Court,  in  which  was  kept  an  entry  of  the  judg- 
ments by  default,  signed  in  each  term,  with  the  date,  and 
the  officers'  fee  opposite  to  the  same ;  and  the  learned 
Judge  who  tried  that  cause  held  this  proof  of  the  allega- 
tion not  to  be  sufficient,  and  nonsuited  the  plaintiff;  which 
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judgment  of  nonsoit  was  afterwards  confirmed  by  this'       IBdO. 
Court,  on  a  motion  to  set  aside  the  same  (a).  qodbpeot 

It  was  for  the  negligence  on  the   part  of   DaUoHf  *• 

SI  the  plaintiflTs  attomeyi  in  not  having  provided  him- 
uif  with  die  proper  evidence  of  that  judgment,  as  set 
sot  in  the  dedarationy  that  the  present  action  was  brought ; 
«id  the  question  is,  whether  this  amounts  to  such  a  want  of 
lUI  and  diligence  in  hb  profesaon  of  an  attorney,  as  to 
RDder  him  liable  to  the  present  action?   It  would  be  ex- 
tmaely  difficult  to  define  the  exact  limit  by  which  the 
lUl  and  diligence  which  an  attorney  undertakes  to  fur- 
■di  in  the  conduct  of  a  cause,  is  bounded;  or  to  trace 
precisely  the  dividing  line  between  that  reasonable  skill 
sad  diligeoee  which  appears  to  satisfy  his  undertaking, 
and  diat  erassa  negUgeniia^  or  UUa  culpa,  mentioned  in 
tone  of  the  cases,  for  which  he  is  undoubtedly  responsi- 
ble.   The  cases,  however,  which  have  been  cited  and 
cannented  on  at  the  bar,  appear  to  establish,  in  general, 
Alt  he  is  liable  for  the  consequences  of  ignorance  or 
BoiK>bservance  of  the  rules  of  practice  of  his  Court;  for 
ftewant  of  care  in  the  preparation  of  the  cause  for  trial; 
«  of  attendance  there  with  his  witnesses;  and  for  the 
■■ttnagement  of  so  much  of  the  conduct  of  a  cause,  as 
iivaaSy  and  ordinarily  allotted  to  his  department  of  the 
froCBSMon :  whikt,  on  the  other  hand,  he  is  not  answer- 
able for  error  in  judgment  upon  points  of  new  occurrence, 
or  of  nice  or  doubtful  construction,  or  of  such  as  are 
anslly  entrusted  to  men  in  the  higher  branch  of  the  pro- 
fcaion  of  the  law.    Looking,  then,  at  the  particular  cir- 
QBMtancea  attending  the  failure  of  the  action  of  Godcfroy 
T.  lay  and  Another,  it  appears,  in  the  first  place,  that 
tUi  was  not  the  ordinary  case  of  a  direct  allegation  of 
^1  a  judgment  on  record,  with  a  plea  distinctly  putting  that 


(a)  See  1  Moore  &  Payne,  236. 
TOU IV.  M 
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1830.        judgment  in  issue;  in  which  case  of  ordinary  and  daily 

OoDEFROY     occurrence,  a  neglect  in  the   attorney  to  provide   him- 

^»  self  with  recrular  proof  of  the  judsrnient  on  record  would 

Dalton.  1  .      r      .  .  t, 

have  classed  itself  within  the  description  of  gross  negli- 
gence.   There  is  an  ambiguity  in  the  statement  of  the 
final  judgment,  which  might  lead  a  person  not  well  versed 
in  the  practice  of  pleading,  to  suppose  that  it  was  only  al- 
leged as  a  consequential  damage,  and  not  as  a   direct 
ground  of  action ;  and,  in  the  former  case,  the  failure  of 
producing  the  record  would  not  have  gone  to  the  maiiH 
tenance  of  the  action.    But  looking  more  particularly  to 
the  evidence  in  the  cause,  it  appears  to  have  been  proveid 
l>y  A  gentleman  at  the  bar,  of  great  experience  and  ddUp 
that,  upon  the  particular  allegation,  he  thought  at  the 
time,  that  the  evidence  offered  was  sufficient,  for  that 
it  seemed  to  him  that   negligence  was  the  gist  of  the 
action,  and  that  the  judgment  was  only  alleged  as  the 
consequence.    We  lay  no  stress  upon  the  fact,  that  the 
attorney  had  consulted  his  counsel  as  to  the  sufficiency  of 
the  evidence;  because,  we  think,  his  liability  must  depeiid 
upon  the  nature  and  description  of  the  mistake  or  want 
of  skill  which  has  been  shewn,  and  he  cannot  shift  from 
himself  such  responsibility  by  consulting  another,  where 
the  law  would  presume  him  to  have  the  knowledge  him- 
self.    But  it  is  from  the  particular  nature  of  this  misooii* 
ception  of  the  attorney,  and  from  the  evidence  given  ia 
the  cause,  that  we  think  the  non-production  of  a  record 
of  judgment  is  not  to  be  considered  as  an  instance  of  auck 
gross  negligence,  as  makes  the  defendant  answerable ;  ani 
we  therefore  think,  the  rule  for  a  nonsuit  ought  to  b^ 
made — 

Absolute. 
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Rutherford  r.  Evans,  Clerk.  rF^H"^' 

'  Feb,  laM. 

This  was  an  action  for  a  libel.    The  first  count  of  the  in  an  action  for 
declaration  stated  that  the  plaintiff^  for  a  long  time  before^  puontiSr,  Id  the 
and  at  the  time  of  the  composing  and  publishing  the  false,  ^^^^^L!!! 
midalouay  malicious,  and  defamatory  libel  by  the  defend-  aUeged,  that  he 
mt  thereinafter  mentioned,  and  before  and  at  the  time  of  pointed dierar- 
^  committing  of  the  several  grievances  by  the  defend-  JlS^Ije'lSIrfof 
mt  thereinafter  mentioned,  carried  on  the  trade  and  busi-  >  certain  com- 
Mn  of  a  carpenter,  builder,  and  surveyor,  and  had  been  of  persons,  caii- 
ifpoimied  ike  surveyor,  agent,  and  steward  of  a  certain  ^^i^cL- 
mapamf  or  society  of  persons,  called  the  New  England  ^^\  *^. 
Compamy,  and  in  such  capcicity,  had  been  and  was  em-  capacity,  he  had 
floyedby  the  said  Company,  and  had  ulways  conducted  empio]^bythe 
bmidf  with  credit,  skill,  care,  punctuality,  fidelity,  and  in-  ^tiS^SST^' 
tegrity  towards  the  said  Company,  and  all  others  employ-  averred,  that 
iog  hkn  in  the  way  of  his  said  trade  and  business,  and,  un-  published  the 
13  the  committing  of  the  said  several  grievances  by  the  de-  ^g^  .n^  ofand ' 
faidant  thereinafter  mentioned,  had  never  been  suspect-  ^<^<.»s  >"• 

^  said  businets 

cd  of  being  guilty  of  any  extravagance  or  misconduct  in  •»<>  employ- 
Ui  said  employment  by  the  said  Company,  or  of  abusing  Company.-^it 
the  trust  or  ccmfidence  reposed  in  him  by  the  said  Com-  ^Ih^^  ^^ 
mn  in  his  said  employment,  or  of  having  made  default  in  ^^  Company 

^  was  incorporat- 

ed by  deed,  by 
the  name  of 
*A  Cooipany  far  establishing  Christianity  in  New  EngUmdf  and  the  parts  a^acent  in  Ameriea." 
hx  as  the  plaintiff  proved  that  the  Compa^ny  was  commonly  known  and  designated  by  the 
■Meof  *  The  Nno  England  Company,*  the  Court  held  it  to  be  a  sufficient  description. — Held,  also, 
att,  as  the  inducement  in  the  declaration  contained  distinct  allegations  that  the  plaintiff  had  been 
iffdated  the  surveyor,  &c.  &c.  of  the  Company,  and  that  in  such  capacity  he  had  been  employed 
if  them,  and  that  the  defendant  published  the  hbel  of  and  eaooemin^  the  plaintiff  and  his  em- 
pbymeut  by  the  Company,  without  reference  to  hb  appoinlBent,  it  was  not  necessary  for  htm  to 
|i9fc  any  actual  appointntent  to  his  office,  either  by  deed,  or  otherwise. 

The  defendant  addressed  a  letter  to  the  treasnrer  of  a  public  Company,  in  which  he  stated, 
&st  *  the  pfauntiff  was  the  most  artfiil  scoundrel  that  ever  existed,  and  that  he  was  in  every  per- 
m's debt,  aad  that  his  ruin  could  not  be  long  delayed;"  but  the  writer  added,  **  that  he  had  never 
hcfased  the  a&ir,  nor  ever  would,  except  to  the  person  to  whom  the  letter  was  addressed,  and 
a  fncnd.** — HM,  that  the  omission  of  the  latter  part  of  the  letter.  In  the  declaration,  did  not  con- 
aitate  a  gnmnd  of  variance,  as  the  charge  imputed  by  the  letter  remained  the  same  as  that  which 
*ai  eontained  in  the  part  set  out  in  the  declaration. 

M  2 


Rutherford 
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1830.        payment  of  the  moneys  due  and  owing  from  him  to  his  se- 
Teral  creditors,  or  of  being  in  insolvent  circumstances ;  but 
V'  was  of  good  name,  fame,  and  credit,  and  was  gaining  great 

profits  in  his  said  employment  by  the  said  Company,  and  by 
his  said  trade  and  business,  to  the  comfortable  support  of 
himself  and  his  family,  and  the  great  increase  of  his  riches* 
to  wit,  at  London.  Yet  the  defendant,  well  knowhag  the 
premises,  but  greatly  envying  the  happy  state  and  c6ndi« 
tion  of  the  plaintiff,  and  contriving  and  wickedly  and  ma- 
liciously intending  to  injure  the  plaintiff  in  his  said  good 
name,  fame,  and  credit,  and  to  bring  him  into  public  scan- 
dal, infamy,  and  disgrace  with  the  said  Company,  and  with 
and  amongst  his  said  employers  and  all  his  neighbours, 
and  other  good  and  worthy  subjects  of  this  kingdom,  aod 
to  cause  it  to  be  suspected  and  believed  by  the  said  Com- 
pany, and  by  and  amongst  his  employers  and  neighbours, 
and  the  said  subjects,  that  he,  the  plaintiff,  had  been 
and  was  guilty  of  the  offences  and  misconduct  thereinafter 
mentioned  to  have  been  charged  upon  and  imputed  to  the 
plaintiff,  and  to  cause  the  said  Company  to  dismiss  and 
discharge  the  plaintiff  from  their  said  employment,  and 
thereby  to  injure  the  plaintiff  in  his  said  business  and  em- 
ployment, and  to  vex,  harass,  oppress,  impoverish,  and 
wholly  ruin  him,  the  plaintiff,  to  wit,  on  the  S4th  Ocia^ 
ber,  1827,  at  Eristoell^  to  wit,  at  London^  falsely,  wicked- 
ly, and  maliciously,  did  compose  and  publish,  and  cause 
and  procure  to  be  published,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  his  said  business  and  em» 
ployment  by  the  said  Company ,  and  of  and  concerning 
the  said  plaintiff  in  his  said  trade  of  carpenter,  builder, 
and  surveyor,  and  of  and  concerning  such  default  in  pay- 
ment of  the  moneys  due  and  owing  from  the  said  .plauitiff 
to  his  said  several  creditors,  as  aforesaid,  a  certain  false^ 
scandalous,  malicious,  and  defamatory  libel,  in  the  form  of 
a  letter  addressed  to  one  James  Gibson,  he  the  ^di'd^  James 
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Gibion  then  and  there  being  the  treasurer  of  the  said  Com-         1®30. 
pioj,  containing,  amongst  other  things,  the  false,  scandal-    RuTHEaroRo 
008,  malicioua,  defamatory,  and  libellous  matter  following,  ^* 

of  and  concerning  the  said  plaintiff,  and  of  and  concerning 
hb  said  business  and  employment  by  the  said  Company, 
and  of  and  c<mceming  the  said  default  in  payment  of  the 
moneys  doe  and  owing  from  the  said  plaintiff  Co  his  said 
aef era!  creditors  as  aforesaid  (that  is  to  say),  ^*  I  (meaning 
Ae  said  defendant)  should  have  been  silent,  notwithstand- 
ing my  (meaning  his  the  said  defendant's)  anxious  desire 
to  put  you  (meaning  the  said  James  Gibson)  upon  your 
gnaid  against  the  most  artful  scoundrel  (thereby  meaning 
tbe  and  plaintiff)  that  ever  existed.    The  natural  punish- 
neot  of  his  (meaning  the  said  plaintiff's)  extravagance  and 
Miseumlitct  is  fast  approaching;   he  (meaning  the  said 
pIsdadfF)  ia  in  every  person's  debt;  his  (meaning  the  said 
pfamttzflTs)  rinn  cannolfbe  long  delayed;  and  he  (meaning 
the  iaid  plaintiff)  is  not  deserving  of  the  slightest  com- 


There  were  several  other  counts  for  oral  slander,  charg- 
the  defendant  with  having  said  to  divers  persons, 
tint  Ae  plaintiff  was  cheating  and  defrauding  the  New 
Mmgland  Company^  in  selling  timber  belonging  to  them 
and  not  accounting  for  it,  and  in  defrauding  the  Company 
m  bills  delivered  for  repairs,  and  in  various  other  ways. 

Flens — first,  not  guilty,  to  the  whole  declaration,  and 
several  pleas  of  justification,  as  to  the  words  alleged  to 
have  been  spoken  by  the  defendant  of  the  plaintiff,  and 
diarging  him  with  having  defrauded  the  Company. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at 
GmldhaU,  at  the  Sittings  after  the  last  Trimty  Term,  the 
pUntiir  called  the  treasurer  of  the  New  England  Com- 
,  to  prove  his  appointment  as  surveyor,  agent,  and 
to  the  Company,  and  that  he  had  acted  as  such 
in  the  management  of  their  estates.  A  charter,  in  the  time 
of  Charles  the  Second,  by  which  the  Company  was  incor- 


} 


166  .  .        CASES  IN  HILARY  TERM, 

1830.        poratedy  was  given  in  evidence,  in  which  the  Company 
RuTHBRFORD   ^**  dcscribed  as  "  A  Company  for  establishing  Chriati- 
V.  anity  in  New  England,  and  the  parts  adjacent  in  America/* 

and  the  libel  produced  in  support  of  the  first  count  of  the 
declaration  was  contained  in  the  following  letter  written 
by  the  defendant,  and  addressed  to  Mr.  Gibson,  the  trear 
surer  of  the  Company,  from  whom  the  plaintiff  received 
his  appointment. 

"  My  Dear  Sir, — I  was  very  sorry  to  find,  by  your  letter 
received  to-day,  that  you  had  been  so  uncomfortably  cir- 
cumstanced respecting  the  information  I  gave  you  previous- 
ly to  your  leaving  ErunoeU.  I  fully  expected  our  friend 
would  have  seen  you  soon  after,  or  [*  I  should  have  been  cl- 
ient, notwithstanding  my  anxious  desire  to  put  you  upon 
your  guard  against  the  most  artful  scoundrel  that  ever  ex- 
isted; the  natural  punishment  of  hia  extravagance  and  mia* 
conduct  is  fast  approaching:  he  is  in  every  person's  debt; 
his  ruin  cannot  be  long  delayed;  and  he  is  not  deserving 
of  the  slightest  commiseration:*]  but  it  is  my  most  anx- 
ious request,  that  this  fellow's  misconduct  may  not  entail 
ruin  in  another  quarter;  were  I  to  be  the  cause  of  su(A 
disaster  and  destruction  to  so  many  that  are  innocent,  I 
could  never  forgive  myself;  and  I  pledge  my  sacred  woxd 
of  honour,  that,  excepting  to  you  and  to  our  friend,  I  have 
never  disclosed  the  affair,  nor  ever  will.  If  you  can  in- 
form me  when  our  friend  is  to  be  in  London,  I  will  meet 
him,  as  I  had  much  rather  we  talk  the  subject  over  before 
any  steps  are  taken. 

'*  It  gives  me  much  pleasiu'e  to  inform  you,  that  we 
have  gained  a  very  unexpected,  but  complete  victory  ov^r 
Lakenheath,  by  a  late  decision  at  the  Quarter  Sessions. 
It  was  a  very  important  one  for  our  little  village. 

•*  Believe  me,  my  dear  Sir,  ever  yours'  most  sincerely, 

"  Eriswell,  Oct.  24th,  1827.  ^-  ^^««*-" 

"  To  James  Gibson,  Esq.,  9,  Great  St.  Helen's,  London.** 
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The  plaintiff  then  proyedt  that,  in  consequence  of  thi9         1830. 
letter,  he  had  been  disnnssed  from  the  employment  of  ruxberforo 
die  Company;  upon  which  the  present  action  was  com-  ^' 

Evans* 


For  the  defendant,  it  was  contended,  that  the  plaintiff 
eoold  not  be  entitled  to  recoTcr,  upon  three  grounds — 
Fini^  that  the  Company  had  not  been  truly  described  in 
the  inducement  to  the  declaration,  because  the  proper 
name  by  which  it  was  incorporated  was  not  simply  the 
Hem  Emglamd  Company,  but  a  **  Company  for  establish- 
ing Christianity  in  New  England^  and  the  parts  adjacent, 
in  Amenca^ — Secondly^  that  as  the  plaintiff  had  alleged 
dial  be  had  been  appointed  by  the  Company  as  surveyor, 
agent,  and  steward  of  the  Company,  it  was  incumbent  on 
lum  to  shew  an  appointment  by  deed  under  their  corporate 
and  that  mere  parol  proof  of  the  appointment  was 
anflicient; — and,  Liutly,  that  the  letter  containing  the 
idleged  libel  had  not  been  truly  set  out  in  the  declaration, 
aa  aome  material  parts  of  it  were  omitted,  which  not  only 
tended  to  qualify  the  part  declared  upon,  but  also  shewed 
diat  the  letter  itself  was  in  the  nature  of  a  confidential 
communication,  and  therefore  could  not  be  made  the  sub- 
ject of  an  action. 

His  Lordship,  however,  refused  to  stop  the  cause,  but 
left  it  to  the  Jury  to  say,  whether,  considering  the  situa- 
tion in  which  the  defendant  stood  with  respect  to  the  trea- 
surer of  the  Company,  at  the  time  the  letter  in  question 
was  written,  it  was  in  the  nature  of  a  confidential  com- 
munication? They  thought  not,  and  accordingly  return- 
ed a  verdict  for  the  plaintiff,  damages  150A,  leave  be- 
ing reserved  to  the  defendant  to  move  to  set  it  aside  and 
enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion 
that  any  of  the  objections  taken  at  the  trial  were  well 
founded. 

"Mr.  Serjeant  Taddy,  in  the  last  Term,  accordingly  ob* 
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1830.        tained  a  rule  nisi — First,  as  the  plaintifTs  discharge  from 
RoTHERPORi>    ^®  employment  of  the  Company  was  the  gist  of  the  ac- 
V.  tion,  the  Company  should  have  been  described  in  the  de* 

claration  by  the  name  of  their  incorporation  in  the  deed; 
particularly,  as  they  were  incorporated  by  charter  from  the 
Crown; — Secondly ,  the  plaintiff  merely  alleged  in  his  de« 
claration,  that  he  had  been  appointed  the  surveyor,  agen^ 
and  steward  of  a  certain  company  or  society  of  persons,  call* 
ed  the  New  England  Company;  which  does  not  express 
an  appointment  by  a  body  corporate,  which  must  be,  with 
a  very  few  exceptions,  by  deed,  and  under  the  seal  of  the 
Company.  In  Handle  v.  Deane  (a),  the  following  distino* 
tion  is  taken :  **  A  corporation  which  hath  a  head  may 
make  a  personal  command  without  writing,  but  a  corpor- 
ation aggregate,  which  has  no  head,  cannot,  but  must  give 
their  authority  under  the  seed  of  the  corporation;  and  16 
Hen.  7.  2.  b,  is  referred  to.  But  a  corporation  aggregate 
may  appoint  a  bailiff  to  distrain  without  deed  or  warrant 
as  well  as  a  cook  or  butler;  because  they  are  officers  or 
servants  of  an  inferior  description,  and  their  appointment 
neither  vests  nor  divests  any  sort  of  interest  in  or  out  of  the 
corporation.  Cary  v.  Matthews  (i).  But  the  appointment 
of  a  surveyor  and  agent  is  a  material  appointment;  and 
the  mode  ought  to  be  shewn,  particularly,  as  the  griev- 
ance or  foundation  of  the  plaintiff's  charge  is  his  being 
discharged  from  his  employment  as  such  surveyor  and 
agent,  in  consequence  of  the  alleged  libel.  In  Menses 
V.  Thornton  (c),  where  a  physician  brought  an  action 
against  the  defendant  for  slandering  him  in  his  profession^ 
and  averred  in  his  declaration,  that  he  was  a  physician, 
and  had  duly  taken  the  degree  of  Doctor  of  JPhysic:  it  was 
held,  that  the  production  of  a  diploma,  under  the  seal  of 
one  of  the  Universities^  was  not  of  itself  sufficient  eyidenoe 
to  shew  that  the  party  named  in  the  diploma  was  entitled 

(a)  2  JiUtw.  1497-         W  1  Salk.  191.         (e)  8  Term  Rep.  303. 
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to  diat  degree.     So,  in  Smith  ¥.  Taylor  (a)»  wbicfa  was  al-         1830. 
80  an  acdoirfor  words  spoken  by  the  defendant  of  the  plain-    ruxherpord 

tiff  in  his  profession  of  a  physician ;  although  the  Court  ^' 

Evans* 


were  divided  in  opinion,  yet  Mr.  Justice  Chambre  said  (i): 
^The  fiict  of  the  plaintiff  being  a  physician  is  the  very 
gist  of  the  action,"  and,  after  referring  to  a  number  of  au- 
dumties,  as  bearing  on  the  question,  he  said  (c) :  *^  The 
qiialifiGation  must  arise  from  a  diploma^  licence,  or  degree, 
and  there  is  no  evidence  in  this  case  which  would  not 
tend  to  convict  the  plaintiff  of  practising  without  a  qua* 
tteation."  Mr.  Justice  JSoo^^  was  also  of  opinion,  that 
the  diploma  ought  to  have  been  produced.  So,  here, 
IS  the  plaintiff's  appointment  was  by  a  body  corporate,  it 
ought  to  have  been  by  deed  and  under  the  seal  of  the 
Company;  and  the  deed  ought  to  have  been  produced. 
LasUjf,  there  was  a  fatal  variance  between  the  libel  as 
wtt  out  in  the  declaration,  and  the  letter  produced  in  evi- 
dence; for,  if  the  whole  of  the  letter  be  looked  at,  the  ol>- 
jectionable  part  is  qualified  by  the  context,  and  the  Ian* 
guage  of  the  ccmcluding  part  of  the  letter  expressly 
shews  that  it  was  the  intention  of  the  writer  that  it  should 
be  strictly  in  the  nature  of  a  confidential  communication. 

Mr*  Serjeant  Wilde,  and  Mr.  Serjeant  Storks,  after- 
vards  shewed  cause.— The  plaintiff  has  alleged,  in  the 
fiist  count  of  the  declaration,  that  he  carried  on  the  trade 
and  business  of  a  carpenter,  builder,  and  surveyor,  and 
had  been  appcmited  the  surveyor,  agent,  and  steward  of  a 
eertain  company  or  society  of  persons,  called  the  New 
Enghmd  Company,  and  in  such  capacity  had  been  and 
was  employed  by  the  said  Company;  but  that  the  defend- 
ant, intending  to  injure  him  in  his  credit,  and  to  bring  him 
into  public  scandal  and  disgrace  with  the  Company  and 
his  employers,  and  all  his  neighbours,  and  to  cause  the 

(«)  1  New  Rq>.  196.  (6)  Id.  210.  (c)  Id.  213. 
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1830.        Company  to  dismiss  and  discharge  him  from  their  em- 
RuTHERcoRD    ploymcnt,  published  the  libel  in  questicm  of  and  coneerft- 
-^  ing  the  plaintiff^  and  of  and  concerning  his  said  business  and 

employment.  That  discloses  a  sufficient  cause  of  action, 
independently  of  the  appointment  by  the  Company.  The 
mode  of  the  plaintiff's  appointment  was  therefore  immateri*- 
aly  for  the  allegations  as  to  the  appointment  and  the  emjdoy^ 
ment  by  the  Company  were  distinct  and  substantive  aver- 
ments ;  and  it  was  sufficient  for  the  plaintiff  to  prove  that 
he  had  been  dismissed  from  his  employment  by  the  Com- 
pany^  in  consequence  of  the  libel.  But  the  Company  was 
generally  known  by  the  name  of  the  New  England 
Company^  which  was  a  sufficient  designation;  and  it  was 
not  necessary  to  have  recourse  to  the  charter  under 
which  it  was  incorporated.  In  the  case  of  The  National 
Bank  of  St.  Cluirles  v.  De  Bemales  (a),  where  the  Di- 
rectors sued  by  the  name  of  The  National  Bank  of  St. 
Charles^  and  the  name  or  denomination  given  by  the 
charter  of  the  King  of  Spain  was.  The  Bank  of  St. 
Charles,  it  was  held  to  be  no  variance;  and  Lord  Chief 
Justice  Abbott  said,  he  felt  no  difficulty,  if  the  Jury  were 
of  opinion  that  The  National  Bank  of  St.  Charles  was  the 
same  as  The  Bank  of  St.  Charles.  So  here,  there  can  be 
no  doubt  but  that  the  New  England  Company  vf as  the 
same  Company  as  that  described  in  the  deed.  In  the 
case  of  The  Bank  of  St.  Charles ,  the  directors  of  the  Com- 
pany were  the  plaintiffs,  whilst,  here,  the  plaintiff  was  not 
bound  to  inquire  into  the  particular  name  of  the  Company, 
or  the  charter  under  which  they  were  incorporated;  for  he 
did  not  declare  on  any  deed  or  contract  made  between  him 
and  the  Company:  their  name  was  only  introduced  inci- 
dentally, and  if  it  should  not  be  deemed  sufficient  to  de- 
scribe them  by  their  general  name,  the  plaintiff  might  be 
placed  in  great  difficulty.  Although  it  has  been  said  that 
there  is  a  variance  between  the  libel,  as  set  out  in  the  de- 

(a)  1  Ryan  &  Moed.  190;  S.  C.  1  Car.  &  Payne,  569. 
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ckiation,  and  the  letter  produced  in  evidence;  yet  the         1830. 
parts  which  were  omitted  in  the  declaration,  do  not  qualify   ByxHwoiD 
or  aker  the  meaning  of  the  part  set  out     The  commence-  *' 

ment  of  the  letter  merely  assigned  the  defendant's  reason 
tm  writing  it,  and  had  reference  to  a  previous  infonna* 
tion  which  he  had  given  the  party  to  whom  the  letter  was 
addressed.  So,  the  concluding  part  has  no  bearing  what- 
ever upon  the  nature  of  the  charge  of  which  the  plain- 
tiflT  complains,  nor  does  it  qualify  or  mitigate  the  sting 
irfthe  libeL  The  defendant  merely  stated  that  he  had 
never  disclosed  the  affair  to  any  person  but  the  party  to 
whom  the  letter  was  sent,  and  a  friend;  but  the  letter 
was  addressed  to  the  treasurer  of  the  Company,  from 
whom  the  plaintiff  received  his  appointment.  It  is  true, 
that,  if  a  plaintiff  profess  to  set  out  a  libel  in  terms,  he 
must  set  out  the  whole  of  it:  if  a  part  only,  and  the  omission 
of  any  part  makes  a  material  alteration  in  the  sense  of  the 
part  inserted,  the  omission  is  fatal;  but  if  the  part  omitted 
do  not  alter  the  nature  of  the  libel,  it  need  not  be  set  out 
in  the  declaration ;  for,  as  Mr.  Justice  Bay  ley  said,  in  Cart- 
wrigki  V.  Wright  (a),  ''  The  case  of  Tabari  v.  Tipper  (b) 
establishes,  that  a  mere  omission  in  setting  out  part  of  a 
libel  is  not  fatal,  unless  the  sense  of  that  which  b  set  out  is 
diereby  varied.** 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Merewethert  in 
support  of  the  rule.  It  may  be  admitted,  that,  if  a  corpo- 
ration, who  sue  in  their  corporate  character,  misdescribe 
themselves  in  their  declaration,  the  misdescription  can  on- 
ly be  taken  advantage  of  by  a  plea  in  abatement,  on  the 
authority  of  The  Mayor  and  Burgesses  of  Stafford  v. 
BoUon  (c);  yet  here,  the  name  of  the  Company  is  not 
only  mis-stated,  but  they  have  been  described  ^  as  a  com- 
pany or  society  of  persons/  which  applies  to  a  private  so- 

(«)  5  Bam.  &  Aid.  61?.  C/O  1  Camp.  353. 

(f)  1  Bos.  &Pul.40. 


V, 

Evans. 
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1830.        ciety  or  association;  whereas  they  were  proved  to  be  a 
Rutherford    ^o^y  corporate,  whose  rights,  duties,  and  pririleges  are  to 
be  exercised  in  a  particular  manner ;  and  the  appointment 
by  a  Company,  merely  consisting  of  a  number  of  indi* 
viduals,  is  altogether  different  from  ah  appointment  by  a 
corporation,  which  must  be  by  deed,  and  under  the  seal  of 
the  Company.    In  the  case  of  The  King  v.  Bigg,  it  ia 
said  (a):  *'  Formerly,  it  was  held,  that  a  corporation  aggre- 
gate could  not  do  any  thing  without  deed  (6).  Afterwardsy 
it  is  true,  for  conveniency*s  sake,  it  was  allowed  to  act  in 
ordinary  matters  without  deed,  as  to  retain  a  servant,  cook^ 
or  butler  (c),  or  to  appoint  a  bailiff  to  take  a  distress  (<{)• 
But,  in  case  of  any  thing  of  consequence,  or  the  employ** 
ing  any  one  to  act  on  their  behalf  in  a  matter  whicb  is  not 
an  ordinary  service,  a  corporation  aggregate  cannot  do  that 
without  deed."     In  Home  v.  Ivie  (e),  it  was  agreed,  that 
one  could  not  appear  in  an  assize  as  a  bailiff  to  a  corpor- 
ation without  deed,  neither  can  a  corporation  license  one 
to  take  their  trees  without  deed,  nor  send  one  to  make  a 
claim  to  lands:  and  here,  the  plaintiff  has  averred  tbat 
he  was  appointed  the  surveyor,  agent,  and  steward  of 
the  Company ;  it  must,  therefore,  be  inferred  that  he  had 
the  management  of  their  lands.    The  appointment  and 
employment  of  the  plaintiff  by  the  Company  cannot  be 
severed,  and  he  has  alleged  that  the  libel  was  published 
of  him,  and  of  and  concerning  his  business  and  employ- 
ment by  the  Company.     The  employment  must  necessari- 
ly have  relation  to  the  appointment,  from  which  it  in 
fact  emanated,  and  which  should  have  been  proved  as 
alleged  in  the  declaration.     But  as  the  concluding  part 
of  the  letter  containing  the  alleged  libel  was  not  set  out 
in  the  declaration,  it  is  a  fatal  variance,  as  the  letter, 
when  produced,  shewed  that  the  communication  was  in- 

(a)  3  P.  Wms.  423.  305. 

{b)  13  Hen.  8,  12.  {d)  3  Lev.  10?. 

(c)  Plowden,  91.  b.  2  Sauud.  {e)  1  Vent.  48. 


Evans. 
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tended  to  be  strictly  confidential.  In  Tabart  v.  Tipper  (a),         18d0. 
in  an  action  for  a  libel  upon  the  plaintiff  in  his  business      ^     "" 

Rutherford 

of  a  bookseller,  the  declaration  set  out  the  libel,  which  v. 

consiated  of  some  doggerel  verses  in  a  book,  which  was  al- 
lied to  have  been  published  by  the  plaintiff;  and  immediate- 
fy  after  the  verses,  there  was  a  Latin  quotation,  which  was 
omitted  by  the  pleader,  in  drawing  the  declaration ;  and 
Ijord  EttenboTough  said:  **  The  libel  was  here  set  out  as 
if  it  were  an  entire  and  continuous  part  of  the  book  from 
whidi  it  waa  taken.    But,  in  fact,  it  consisted  of  two  se- 
parate and  divided  parts  of  the  book.     The  declaratioD 
pvopoaed  to  do  one  thing  and  did  another.    The  more 
correct  way  would  have  been,  to  have  said — *  In  a  certain 
part  of  which  said  libel  there  was  and  is  contained,  ftc.*** 
S09  in  a  count,  where  the  words  **  my  sarcastic  friend** 
were  only  introduced;  and  in  the  book  produced  in  evi- 
dence they  were  ''my  sarcastic  friend   MQP02;"   the 
oodsnoa  of  the  latter  word  was  held  to  be  a  material  alter- 
alion  of  the  sentence  {b).  So  here,  if  the  introductory  and 
coDchidhig  parts  of  the  letter  be  looked  at,  it  is  quite  evi- 
dent that  the  writer  intended  it  to  be  a  confidential  com- 
nnnicadon,  and  that  he  was  not  actuated  by  any  malicious 
or  vindictive  feeling  towards  the  plaintiff;  and  in  Cariwrighi 
T.  Wrighi  (c),  where  a  libellous  paragraph,  as  proved,  con- 
tnned  two  references,  by  which  it  appeared  to  be,  in  fact^ 
the  language  of  a  third  person  speaking  of  the  plaintiff's 
eonducty  and  the  declaration,  in  setting  it  out,  had  omitted 
dieae  references;  it  was  held  that  these  omissions  altered 
the  sense  of  the  remidnder,  and  that  the  variance  was 
fiital,  inasmuch,  as  the  meaning  of  the  paragraph  given  in 
evidence  materially  differed  from  that  set  out  in  the  decla- 
ration.    So  here,  the  concluding  part  of  the  letter  shews 
the  intention  with  which  it  was  written,  and  that  the  affair 

(4)  1  Gamp.  360.  (6)  Id.  353.  (c)  5  Barn.  &  Aid.  615. 
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1830.         was  to  be  kept  a  secret  from  every  one  but  the  party  to 
„ '     ^     ^      whom  the  letter  was  addressed,  and  a  mutual  friend. 

Rutherford 
v. 
Evans.  Qur.  adv.  VuU. 


Lord  Chief  Justice  Tindal  now  delivered  the  judg* 
ment  of  the  Court  as  follows: 

This  was  an  action  on  the  case  for  a  libel,  in  which  the 
plaintiff  stated  in  the  first  count  of  his  declaration,  that>  be^ 
fore  and  at  the  time  of  the  publication  of  the  libel,  he  carried 
on  the  trade  and  business  of  a  carpenter,  builder,  and  survey- 
or, and  had  been  appoirUedthe  surveyor ^  agents  and  steward 
of  a  certain  company  ^  or  society  of  persons  ^  called  *  The' 
New  England  Company,*  and  in  such  capacity  had  been 
and  was  employed  by  the  said  Company;  and  he  then  alleg- 
ed, that  the  defendant,  intending  to  cause  the  said  Com- 
pany to  dismiss  and  discharge  the  said  plaintiflTyrom  their 
said  employment i  &c.,  published  the  libel  in  question,  of 
and  concerning  the  said  plaintiff,  and  of  and  concernitig  his 
said  business  and  employment  by  the  said  Company^  in 
the  form  of  a  letter  addressed  to  the  treasurer  of  the  said 
Company,  containing  the  libellous  matter  following,  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  his 
said  business  and  employment  by  the  said  Company;  which 
libel  is  then  set  out  in  the  declaration. 

Three  objections  were  taken  at  the  trial : — First ,  that  the 
plaintiff  had  failed  in  proving  the  inducement  to  his  declara- 
tion; for,  that  the  proper  name  of  incorporation  of  the  Conn 
pany  was  not  simply  the  *'  New  England  Company,'*  but^ 
^'  A  Company  for  establishing  Christianity  in  New  England, 
and  the  parts  adjacent  in  ^mertca;** — Secondly,  that,  as 
the  plaintiff  alleged  **  an  appointment  by  the  Company  as 
surveyor,  agent,  and  steward  of  the  Company,  he  was 
bound  to  shew  an  appointment  by  deed  under  their  com- 
mon seal;  and  the  third  objection  was  upon  the  ground  of 


in  THE  TENTH  AND  ELEVENTH  YEARS  OF  GEO.  IV.  175 

aviriance  between  the  libel  as  set  out  in  the  declaration,         1^30. 
and  aa  proved  in  evidence.     With  respect  to  the  Jirst  ob-    hu^herpord 
jection,  however^  we  are  of  opinion^  that,  as  it  was  proved  V' 

hj  the  plaintiff  that  the  Company  was  commonly  known 
and  designated  by  the  name  of  the  New  England  Com- 
fOMy^  it  was  a  sufficient  description  in  this  case.     It  is  not 
an  allegation  of  any  right  to  land  or  other  property,  either 
conveyed  to,  or  derived  from,  the  Company,  or  of  any  deed 
under  their  common  seal;  in  which  case,  a  description  by 
dieir  name  of  incorporation  would  undoubtedly  have  been 
necessary  to  enable  them  to  take,  to  grant,  or  to  charge. 
It  is  only  an  allegation  of  an  employment  by  a  Company 
caDed  the  New  England  Company;  and  as  there  was  suf- 
fident  evidence  that  the  Company  in  question  was  gene- 
iilly  known  by  that  description,  we  think  it  sufficient  in 
^  action,  which  is  brought  for  a  purpose  collateral  to 
any  right  belonging  to  the  Company  itself.     As  to  the 
jenMui  objection,  it  is  to  be  observed,  that  the  inducement 
itates,  aa  separate  facts,  and  as  distinct  allegations,  **  that 
the  plaintiff  had  been  appointed  the  surveyor,  agent,  and 
fteward  of  the  Company,**  and  "  that  in  such  capacity  he 
kad  been  and  was  employed  by  the  said  Company  ;'*  so 
diat  the  allegations  of  the  appointment  and  employment 
stand  distinct  from 'each  other;  and  it  further  appears, 
that,  in  the  averment  of  the  defendant's  intention,  and  al- 
so of  the  application  of  the  libel,  the  reference  is  made  not 
to  the  appointment  of  the  plaintiff  to  his  office,  but  solely 
to  his  employment  in  that  capacity.    Even,  if  the  declara- 
tion had  alleged  the  libel  to  have  been  published  of  and 
concerning  the  appointment,  and  also  the  employment,  it 
would  have  been  difficult  to  have  contended,  after  the  de- 
cided cases  (a)  on  this  point,  that  the  evidence  as  to  the 
employment  alone  would  not  have  been  sufficient  to  sup- 

(«)  See  Figgim  ▼.  CogtweU,  3      3  Barn.  &  Cress.  113;  S,  C.  4  D. 
Mia.  k  Selw.  369;  May  v.  Broirn,      &  R.  670. 
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1830.        port  the  action;  but,  severed  as  these  allegations  are,  and 
„  confined  as  the  libel  is  to  the  plaintiff's  employment  only. 

Rutherford  ^       ^  *  r    j  ^» 

V.  we  think  it  unnecessary  to  prove  any  actual  appointment 

of  the  plaintiff  to  the  o£Sce  in  question,  either  by  deed,  or 
otherwise.  As  to  the  third  objection,  we  take  the  rule  to* 
be,  as  it  is  laid  down  in  the  books;  that  if  the  omission  <rf 
any  part  makes  a  material  alteration  in  the  sense  of  the 
part  inserted^  such  omission  is  fatal.  And  if,  in  this  case, 
the  part  of  the  letter  which  had  been  omitted  had  con«« 
tained  any  qualification  of  the  meaning  of  the  part  set  out^ 
or,  if  any  real  substantial  difference  of  construction  would 
have  arisen  upon  the  whole  of  the  letter  when  set  out  on  the 
record,  we  should  have  held  that  the  omission  of  such  pait 
constituted  a  variance,  which  might  be  taken  advantage 
of  by  the  defendant.  But,  upon  the  consideration  of  the 
whole  letter,  it  appears  to  us  that  the  charge  imputed  by  it 
remains  precisely  the  same  as  that  which  is  contained  in 
the  part  set  out.  The  previous  part  of  the  letter  which  it 
omitted,  merely  assigns  the  defendant's  reason  for  writing 
the  letter:  it  has  no  bearing  whatever  upon  the  nature 
of  the  imputation,  nor  does  it  in  any  degree  alter  its  quaE* 
ty  or  effect.  If  the  setting  out  the  whole  letter  would 
have  enabled  the  defendant  to  have  moved  in  arrest. of 
judgment,  no  doubt,  the  omission  of  any  part  would  have 
been  a  fatal  variance.  But  we  think,  the  very  same  libd 
appears  from  the  perusal  of  the  whole,  as  firom  the  part; 
and  the  consequence  is,  that,  although  the  defendant  might 
undoubtedly  avail  himself  of  the  whole  of  the  letter  as  evi^ 
dence  for  the  Jury  to  infer  the  want  of  malice  in  the  de- 
fendant, as  was  done  at  the  trial,  still,  the  ombsion  of 
such  part  cannot  be  considered  as  a  ground  of  variance. 
We  therefore  think,  that  the  rule  should  be — 

Discharged. 
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1830. 

Doe  on  the  Demise  of  Holt  and  Rees  v.  Roe.  Friday, 

Feb,  i2th. 

M  HE  lessor  of  the  plaintiff,  Rebecca  Holt ^  having,  in  /.  5.  having  giv. 
AprU,  1825,  brought  an  action  against  one  DaUy,  as  the  T^^T^Lm! 
maker  of  a  promissory  note,  payable  to  her  order,  he  gave  "^^^  ****^^ , 
Iier  a  cognovit  to  confess  judgment  for  357/*  18s.,  but  execu-  wardi  mortgag- 
tkm  was  to  be  stayed  until  the  month  of  November  in  that  mites  aa  a  mcu- 
year.  Upon  an  application  by  Dally  for  further  time  for  "^^l^^^^' 
payment^  he,  at  the  latter  end  of  November,  by  indenture,  »»«nf  «nd  it  was 
demised  the  premises  sought  to  be  recovered  by  this  ac-  in  case  of  default 
to  Mrs.  Holt  for  a  term  of  ninety-nine  years,  and  the  ghJSd'be'uw- 


contiuned  a  proviso  for  making  void  the  indenture,  fiJforihemort- 

■^  **  g^get  to  issue 

uponpajrmentof  the  above  sum  of  357/.  18^.,  and  interest,  ezemtioDonthe 
bj  instalments,  without  any  deduction  or  abatement  what-  toie^iie rosu 
soever;  the  first  instalment  to  be  paid  in  August,  1826.  ^^Jj*^"^ 
The  indenture  also  contained  a  covenant  by  DaUy,  that,  eotttandekarget 
after  defanit  made  in  payment  of  the  first  or  any  of  the  tending  the 
sabseqnent  instalments,  it  should  be  lawful  for  the  said  ^[J!^  ^^iting'*" 
Bebeeea  Holi  and  one  Robert  Rees  (a  party  to  the  deed)  J«v««d»  *"•  »^s^' 

^     "^       •'  '    to  the  goods  seu- 

to  enter  into  and  upon  the  said  demised  premises,  and  ed  under  the 

qmetly  possess  and  enjoy  the  same.    There  was  also  a  co-  ^"nVn  action* 

venant  for  further  assurance  by  Da//y;  and  it  was  also  ^°"?***J?**"*' 

expressed  and  declared,  that  it  should  and  might  be  lawful  signees  of  the 

for  the  said  Rebecca  Holt  and  Robert  Rees  to  enter  up  had  become^ 

judgment  upon  the  said  cognovit  signed  by  Dally;  and  that  ^eyTa^b"ob- 

soeh  judgment,  when  so  entered  up,  should  stand  and  be  as  ^"^d  a  verdict, 

a teconty  for  payment  of  the  said  sum  of  o57/.  los.  with  m-  granted  on  the 

teresty  and  costs;  and  that  in  case  default  should  be  made  the  l^l^^^^e, 

in  payment  of  that  sum,  or  the  interest,  as  aforesaid,  or  any  *°  ^}^^?^  **•  l"*^ 

^  ^  ,  '^  »  ^    ceeded,  on  the 

part  thereof,  as  in  the  indenture  mentioned  and  express-  ground,  that  the 

mortgagor  was 
not  a  trader 
within  the  bank- 
rupt laws : — Heldf  that  the  mortgagee  could  not  claim  the  costs  of  tlie  first  trial  from  the  mortgagor, 
as  cosu  or  diarg»  attending  the  judgment  under  the  cognovit.  The  mortgagor,  on  the  levy  being 
■ade,  gave  the  Sheriflf  notice  that  tlie  goods  seized  belonged  to  Iiim  jointly  with  another  person,  up- 
on which  the  Sheriff  impanneled  a  Jury  to  determine  to  whom  the  property  belonged: — Heldf  that 
the  mortgagee  was  entitled  to  claim  of  the  mortgagor  the  costs  of  the  inquisition,  if  the  mortgagee 
had  paid  them  to  the  Sheriff,  and  the  Court  referred  it  to  the  Prothonotary  to  ascertain  that  fact. 

VOL.  IV.  N 
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1830.  ed,  it  should  and  might  be  lawful  for  the  said  Rebecca 
Holt  and  Robert  Rees  to  issue  execution  on  the  said  judg- 
ment, and  there-under  from  time  to  time  to  levy,  until  th6 
whole  of  the  said  sum  of  357/.  18«.  and  interest  should  be 
fully  paid  and  satisfied,  together  with  the  costs  of  suck 
judgment,  and  all  other  costs  and  charges  whatsoever  a#« 
tending  the  same. 

The  first  instalment,  which  became  due  in  August ,  ISSGy 
not  having  been  paid,  Rebecca  HoUf  in  the  month  of  Oe* 
tober  following,  sued  out  a  writ  o(  Jieri  facias,  under  n 
judgment  entered  up  on  the  cognovit,  for  315/.  ISff.  7dL^ 
being  the  balance  then  remaining  due  to  her  of  the  abofS 
sum  of  357/.  18^.     The  sum  of  315/.  I2s.  7d.  was  ao^ 
cordingly  levied  by  the  Sheriff,  and  paid  over  to  Rebeo^ 
ca  Holt.     But  Dally,  on  the  levy  being  made,  gave  tbd 
Sheriff  notice,  that  the  goods  seized  under  the  writ  be* 
longed  jointly  to  him  and  one  Deacon,  upon  which  the 
Sheriff  caused  a  Jury  to  be  impanneled  to  ascertain  tfaa 
fact  as  to  whom  the  property  belonged;  and  the  expenses 
of  that  inquiry  amounted  to  20/.     A  commission  of  bsnki 
rupt   having,   about   this  time,   been  sued   out   agaiml 
Dally,  his  assignees  sued  Rebecca  Holt  in  the  Court  of 
King's  Bench,  for  the  amount  of  the  levy  on  Dalfy^M 
goods,  which  had  been  paid  to  her  by  the  Sheriff;  andi 
at  the  trial,  the  Jury  found  a  verdict  for  the  assignee!* 
This  verdict  was  afterwards  set  aside,  and  a  new  trial  graBl*i 
ed ;  and  the  then  defendant,  Rebecca  Holt,  having  tskea 
down  the  record  by  proviso,  a  verdict  was  found  for  hes^ 
which  was  afterwards  confirmed  by  the  Court  of  Kimg*s 
Bench,    after    argument  on  a  special  case,    upon    the 
ground  that  Dally  was  not  a  trader.     The  costs  of  the 
second  trial  were  paid  to  Rebecca  Holt,  by  Daily's  as- 
signees; but  the  costs  of  the  first  trial,  the  costs  of  taking 
down  the  record  by  proviso,  and  the  costs  of  the  inquiry 
by  the  Sheriff  to  ascertain  in  whom  the  property  in  the 
goods  seized  really  was,  which  costs  amounted,  altogether, 
to  220L,  remained  unpaid. 
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Under  these  Girciiiiistances,  the  lessors  of  the  plaintiff  1830. 
eonnnenced  the  present  action,  on  the  ground,  that  these 
eoils  must  be  considered  as  costs  and  charges  attending 
its  judgment^  as  mentioned  in  the  deed,  by  which  the 
premises  in  question  were  demised  to  the  lessor  of  the 
pluntiff,  Rebecca  Hok,  for  the  purpose  of  securing  such 
judgment. 

Mr.  Seijeaui  WUdcg  on  a  former  day  in  this  term,  on 
bdbalf  of  one  Ridge,  the  tenant  in  possession,  and  who 
lisd  entered  into  the  usual  consent  rule  to  defend,  and  to 
wboin  Dally  had  conveyed  the  equity  of  redemption,  ob- 
a  rule,  calling  on  the  lessors  of  the  plaintiff  to  shew 
why  aU  further  proceedings  in  this  cause  should  not 
be  stayed,  and  why  the  premises  in  question  should  not 
be  assigned  to  Ridge,  and  conveyed  to  him  at  his  expense, 
apon  the  ground,  that  the  judgment  sued  out  on  the  cogno^ 
ni,  and  all  costs  attending  the  same,  had  been  satisfied  and 
fisciiarged  by  the  levy  of  the  above  sum  of  315/.  I2s.  7</., 
and  die  payment  of  the  costs  of  the  second  trial  in  the  suit 
by  DaUj^s  assignees.    The  learned  Serjeant  submitted, 
that  the  costs  of  the  first  trial,  brought  by  the  assignees, 
eoold  not  be  considered  as  part  of  the  costs  and  charges 
attoidiog  the  judgment  confessed  by  2)a%,  the  mortga- 
gor, and  entered  up  on  the  cognovit,  because  his  assignees 
wsfe  perfect  strangers  to  that  transaction ;  and  it  ultimate- 
hf  tamed  out  that  they  had  no  valid  or  legal  claim  upon 
DaOjfs  estate  and  effects.    With  respect  to  the  costs  of 
dM  inquiry  by  the  Sheriff,  as  the  inquisition  was  taken 
fer  his  own  security,  he  alone  ought  to  bear  the  expense, 
vUeh  he  now  attempts  to  charge  on  the  estate  of  the 
BMNtgagor* 

tb.  Serjeant  Toddy  now  shewed  cause. — ^The  Court 
krre  no  jurisdiction  to  stay  the  proceedings  in  this  action, 

n3 
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1830.  or  to  direct  the  premises  sought  to  be  recovered  to  be 
assigned  to  the  tenant  in  possession;  his  remedy,  if  any,ia 
in  a  Court  of  equity.  When  the  Sheriff  levied  on  DcMy% 
goods,  he  gave  him  notice  that  they  were  not  his  property; 
but  that  they  belonged  to  him  and  one  Deacon^  jointly; 
upon  which  the  SheriiBf  most  properly  summoned  a  Jurj^ 
to  ascertain  the  truth  of  that  fact :  and  as  the  costs  attend- 
ing  the  inquisition  were  incurred  by  the  act  or  repre^  : 
sentation  of  I>a%,  the  mortgagor,  he  is  estopped  ficdm 
saying  that  such  expenses  were  not  costs  and  chargcil 
attending  the  judgment,  and  which  the  mortgagee  watf 
entitled  to  recover,  in  pursuance  of,  and  according  to  th# 
express  words  of  the  deed,  which  are  not  confined  to-  ihA 
costs  of  the  judgment,  but  include  all  other  costs  aiiA 
charges  whatsoever  attending  the  same.  So,  the  coats  off 
the  first  action  by  the  assignees  were  costs  attending -thd 
judgment,  the  validity  of  which  the  mortgagor  was  bound 
to  support. 

Mr.  Serjeant  Wilde ^  in  support  of  his  rule. — Themorl* 
gage  deed  was  executed  and  given  as  a  collateral  securitgf 
to  the  judgment  on  the  cognovit^  and  all  costs  and  chargeii 
attending  the  same;  and,  although  it  may  be  admitted 
that  such  costs  apply  to  the  costs  of  the  judgment  and 
execution,  yet,  they  cannot  be  extended  to  the  costs  of 
the  inquisition  by  the  Sherifi^,  after  the  levy  was  madck 
He  directed  the  inquiry  for  his  own  security;  and,  if  hdj 
felt  any  difficulty,  he  should  have  applied  to  the  Court  tH 
enlarge  the  return  to  the  writ.  As  to  the  costs  of  the 
first  action  by  the  assignees  of  Dally y  the  mortgagor,  as  it 
eventually  appeared  that  he  was  not  subject  to  the  bank* 
rupt  laws,  such  costs  were  collateral  only.  Besides,  the 
assignees  were  perfect  strangers  to  the  mortgagor,  and 
they  paid  the  costs  of  the  second  action.  The  mortga- 
gee might  have  succeeded  in  the  first,  if  she  had  shewn, 
as  she  afterwards  did,  that  the  mortgagor  was  not  a  trad* 
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er;  and  costs  incurred  by  her  own  laches  cannot  be  con-         18dO. 
adered  as  costs  attending  the  judgment  confessed  by  the 
mortgagor* 

Lord  Chief  Justice  Tindal. — ^The  main  point  in  this  case 
Uf  whether  the  costs  of  the  first  action  brought  by  the  as- 
oi  Dally i  the  mortgagor,  against  one  of  the  les- 
of  the  plaintiff,  as  mortgagee,  are  costs  attending  the 
jadgmenty  which  was  intended  to  be  secured  by  the  mort- 
ptfjt  deed.  I  think  they  are  not.  That  action  was  brought 
bf  the  assignees,  who  were  perfect  strangers ;  and  if  it  had 
been  met  with  as  good  a  defence  at  first,  as  it  was  ultimately, 
diequesticm  as  to  these  costs  would  not  have  arisen.  With 
mpeel  to  the  costs  of  the  inquisition  taken  by  the  Sheriff, 
I  dunk  it  ought  to  be  referred  to  the  Prothonotary  to  as- 
eatsin  what  part  of  them  ought  to  be  allowed,  or  whether 
any  of  them  should  be  paid  by  the  mortgagor. 

Mr.  Justice  Park. — I  think  that  the  costs  of  the  inqui- 
■doD  ought  not  to  be  allowed.  The  Sheriff  should  ei- 
Aerhave  applied  to  the  Court  for  an  indemnity,  or  moved 
to  enlarge  the  return  to  the  writ. 

Mr.  Justice  Gaselee. — If  any  part  of  the  costs  attend- 
ing the  Sheriff's  inquisition  were  paid  by  the  mortgagee, 
OB  scoount  of  the  notice  given  by  the  mortgagor,  I  think 
ihe  is  entitled  to  recover  them ;  but,  if  the  expenses  were 
iDemred  by  the  Sheriff  alone,  and  for  his  own  indemnity, 
I  think  she  cannot  claim  them. 

Mr.  Justice  Bosanquet  concurring — 

Rule  absolute. 

The  costs  of  the  inquisition  referred  to  the  Prothono- 
tary. 
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1830. 


Fridayf 
Feb.  13M. 

In  tn  action  of 
debt  on  a  bail- 
bond  againit 
three  defend- 
ants jointly,  one 
of  them  pleaded 
his  bankruptcy 
and  certificate  in 
bar,  upon  which 
the  plaintiff  en- 
tered a  fioUe/>ro- 
sequi  as  to  him, 
and  filed  a  repli- 
cation as  to  the 
two  others.  The 
plaintiffll  had 
notice  that  one 
of  the  defend- 
ants had  become 
bankrupt  before 
plea  pleaded  :— 
Held,  that,  not- 
withstandingy 
the  latter  was 
not  entitled  to 
his  costs  under 
the  statute  8 
Eliz.  c.  2,  s.  2, 


Booth  and  Another  v.  Middlecoat,  sued  with  two 

Others. 

JL  HIS  was  an  action  of  debt  on  a  bail-bond,  and  hraii^ 
against  the  defendant  Midellecoat,  as  the  principal,  a^ti 
the  two  other  defendants,  as  his  bail.  The  plainti£b  4$^ 
dared  against  the  three  defendants  jointly,  and  the  desht 
ration  was  delivered  on  the  20th  May,  in  the  last  EoikKf 
Term.  On  the  S3rd,  the  defendants  caused  im  appw*, 
ance  to  be  entered,  upon  which  day  MickUecoafs  at- 
torney gave  the  plaintiffs'  attorneys  notice  that  itfwMJh 
coat  had  become  bankrupt,  and  had  obtained  his  o^ftiflk 
cate,  and  that  he  was,  therefore,  no  longer  liable  in  tUl 
action.  The  plaintiffs,  however,  disregarded  this  potior 
and  tpolc  no  steps  to  discharge  MiddU^coai,  who  afterwsidi 
pleaded  his  bankruptcy  and  certificate  in  bar,  and  h 
Trinity  Term  demanded  a  rule  to  reply ;  upon  which  die 
plaintiffs  filed  a  replication  as  to  the  two  other  defend- 
ants, and  entered  a  nolle  prosequi  as  to  MidcUeanU,  aqd 
no  further  proceedings  were  afterwards  taken  against  lum 
in  the  action.    Under  these  circumstances — 


Mr.  Serjeant  Russell,  on  a  former  day  in  this  tenOi  ob- 
tained a  rule  calling  upon  the  plaintiffs  to  shew  cause  wb] 
they  should  not  pay  the  defendant  Middleeoat  his  costs  o 
this  action  under  the  statute  8  Elizabeth,  c.  2,  s.  2,  nYad 
enacts,  that  '^  if,  after  declaration,  the  plaintiff  shall  nC 
prosecute  his  suit  with  effect,  but  shall  willingly  suffer  4s 
same  to  be  delayed  or  discontinued,  or  he  be  nonsuits 
therein,  the  Judges,  by  their  discretions,  shall  award  t 
the  defendant  his  costs,  damages,  and  charges  in  tlm 
behalf  sustained." 


Mr.  Serjeant  fFilde  now  shewed  cause. — Although,  i: 


d  M  against  faiiii>  and  the  plaintiff  entered  a  iioffe 
■  M  to  the  other,  the  latter  was  entitled  to  hia  ooata ; 
Bmemood  ▼.  MaiheKt  and  Another  (e),  where,  in 
mt  against  tvo  defendants,  one  of  them  pleaded 
ktaptoy,  and  the  plaintifi' entered  a  nolle  prosequi 
m,  and  proceeded  to  trial,  and  obtMned  a  verdict 

the  other  defendant,  who  pleaded  the  general 
lie  Court  of  King't  Bench  held,  that  the  former 
ut  was  not  entitled  to  costs.  That  case  is  precisely 
%f  and  by  which  the  present  must  be  governed, 
die  defendant  Middleeoat,  by  pleading  his  bank- 
and  certificate,  does  not  deny  that  he  was  primarily 
n  the  bond,  as  on  a  plea  of  fton  est/actum;  but 
whf  pleaded  his  bankruptcy  as  a  defence  arising 
M  incurred  the  obligation  upon  which  he  was 
nd  this  being  an  action  of  contract,  he  cannot  be 
.  to  his  costs  as  upon  a  noUe  protegm.  Although 
dant,  who  is  not  discharged  by  discontinuance  or 
f  may,  in  some  cases,  be  within  the  equity  of  the 

of  EUMobeth,  as  in  Cooper  v.  Tj^n,  where  the 
tot  wu  an  infant,  and  as  such  was  not  liable  to  an 
■nd,  aa  soon  as  the  plaintiff  discovered  it,  he  enter- 
Bgproaequii  yet,  in  this  case,  the  plaintiffs  did  not 
bat  Middieeoat  had  become  bankrupt  until  after 
laratitMi  had  been  delivered ;  and  he  was  clearly  11- 
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1830.        able  on  the  bond  before  he  had  obtained  his  certificate. 

Booth        ^"  Jackson  v«  Lady  Chambers^  the  defendants  were  sued 

^'  in  an  action  of  trespass ;  and  Lord  Chief  Justice  DcMa» 

MiDDLECOAT.  ... 

drew  the  distinction  between  that  case  and  Harewood  y. 
Matthews t  as  he  said,  that  whether  a  party  be  a  bankrupt  or 
not^  cannot  be  known  until  he  has  pleaded  his  bankruptcy^ 
whilst  the  defendant  in  the  principal  case,  as  to  whom  the 
noUe  prosequi  was  entered,  was  improperly  made  a  co-de- 
fendant with  the  other,  and  which  the  plaintiff  was  fully 
aware  of.  But,  here,  the  plaintiffs  had  no  notice  of  the 
bankruptcy  of  the  defendant  Middlecoaty  until  they  were 
informed  of  it  by  his  attorney,  which  was  after  the  appeal^* 
ance  was  entered,  and  subsequently  to  the  delivery  of'  the 
declaration. 

Mr.  Serjeant  Russell^  in  support  of  his  rule. — In  Cooper 
V.  Tiffin^  where  the  plaintiff,  after  declaration  delivered, 
finding  that  the  defendant  was  an  infant,  entered  a  nolle 
prosequi^  and  prayed  to  be  allowed  his  costs  under  the 
statute  of  Elizabeth^  the  Court  said,  that  the  case  of  a 
nolle  prosequi  could  not  be  distinguished  in  reason  from 
that  of  a  discontinuance ;  for  that,  in  the  one  as  well  as  in 
the  other,  the  party  might  afterwards  commence  another 
action  for  the  same  cause,  and  that  the  practice  had  been 
to  give  costs  in  such  cases.  Although,  in  Jackson  ▼• 
Lady  Chambers ^  the  action  was  trespass,  yet,  in  principle, 
it  is  applicable  to  the  present;  and  Lord  Chief  Justice 
Dallas  distinguished  that  case  from  Harewood  y.  Matthews, 
as  he  said,  that  there  the  plaintiff  derived  the  information 
of  the  defendant's  having  become  bankrupt  from  the  de- 
fendant himself.  So,  here,  the  defendant's  attorney  in- 
formed the  plaintiffs'  attorneys  that  Middlecoat  had  become 
bankrupt,  and  obtained  his  certificate;  and,  as  the  plain- 
tiffs afterwards  compelled  Middlecoat  unnecessarily  to  be 
at  the  expense  of  pleading  his  bankruptcy,  he  is  entitled  to 
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his  ooetsy  as  he  clearly  would  have  been,  if  he  had  not         1830. 
been  primanly  liable. 


Lord  Chief  Justice  Tindal. — I  am  of  opinion,  that  this 
ease  does  not  fall  within  the  terms  or  principle  of  the  sta- 
tute of  die  8th  otEUxabeihf  c.  2,  s.  S,  which  gives  a  defend- 
m  his  costs,  if  the  plaintiff,  after  declaration,  willingly 
safier  his  suit  to  be  delayed  or  discontinued,  or  be  nonsuit* 
•d  dierein.     Although  it  has  been  said,  that  in  some  cases 
a  motk  prosequi  has  been  held  to  be  within  the  equity  of  the 
statute;  yet,  it  is  where  what  has  been  done  by  the  plain- 
tiff amounts  to  a  discontinuance,  or  a  nonsuit.     Here, 
however,  the  plaintiffs  had  originally  a  joint  and  several 
cause  of  action  against  the  three  defendants,  on  a  bail 
bond;  and  when  they  discovered  that  one  of  them  had  be- 
ecmie  a  bankrupt,  and  obtained  his  certificate,  they  en- 
tered anoUe prosequi  as  to  him;  but,  although  they  did  so, 
they  did  not  discontinue  their  suit  against  the  two  others. 
I  do  not  dispute  the  authority  of  the  case  of  Jackson  v. 
Lady  Chambers^  where  each  of  the  defendants  in  trespass 
VIS  liable  to  a  separate  action,  and  the  one  as  to  whom  a 
notte  prosequi  was  entered,  could  not  obtain  costs  from, 
or  levy  contribution  on  the  other,  as  they  were  both  wrong- 
doers.     But,  the  case  of  Harewood  v.  Matthews  appears 
to  me  to  be  precisely  in  point,  and  by  which  this  must  be 
goremed;  and  although  it  has  been  said,  that  it  was  a 
hardship  on  the  defendant  Middlecoat  to  be  compelled 
to  put  in  his  plea  of  bankruptcy,  after  the  plaintiffs  had 
notice  of  the  fact,  and  that  he  had  obtained  his  certificate ; 
yet,  as  Lord  Chief  Justice  Dallas  said,  in  Jackson  v. 
Ltdy   Chambers:  "Whether  a  party  be  a  bankrupt  or 
not,  cannot  be  known  until  he  has  pleaded  his  bankruptcy;*' 
and  as  soon  as  Middlecoat  pleaded  his  certificate  in  bar, 
the  plaintiffs  caused  a  noUe  prosequi  to  be  entered  as  to 
him,  but  did  not  discontinue  their  suit  as  against  the  two 
others. 


Booth 

V, 

Middlecoat. 
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1830. 
Booth 

V. 
MlMLBCOAT. 


Mr.  Justice  Park. — There  is  a  manifest  distinction, 
where  one  defendant  only  is  sued;  and  if  the  pbuntiff  en* 
ter  a  noUe  prosequi  as  to  hinii  he  is  entitled  to  his  costs 
within  die  equity  of  the  statute  of  EHxabetk.  So,  in 
toespass,  as  each  defendant  is  a  wrong-doer,  he  is  serenlljf 
liabte;  but  that  cannot  apply  to  a  case  of  a  joint  contract, 
where  the  defimdants  are  jointly  and  severally  liable;  and 
it  seems  to  me  to  be  impossible  to  distinguish  this  case 
firom  that  of  Harewood  v.  Matthews^  which  lays  down  a 
true  "tod  sound  principle;  and  all  the  manuscript  cases  col* 
lected  by  Mr.  Tidd  were  derived  from  the  most  authea* 
tic  sources,  and  may  be  considered  as  authorities  in  support 
of  the  principles  for  which  they  are  introduced. 


Mr.  Justice  Bosanquet  concurring — 


Rule  discharged. 


Fridinf,       DoE  on  the  several  Demises  of  Carthew,  Yeoman,  and 
^^^'  ^^^^'  Two  Others,  v.  Brenton. 

Theieworsof  ThE  Icssors  of  the  plaintiff,  in  Hilary  Term,    18S5, 

having  brought  brought  an  actiou  of  ejectment  in  the  Court  of  King*$ 

^MTm^e^n tTn  the  ^^^*>  ^^^  ^^^  recovery  of  certain  land,  and  part  of  a  mine. 

Court  o(  King's  and  Certain  buildings  and  erections  thereto  belonging, 

recovery  of  the  Called  the  East  Critinis  Mine,  situate  in  the  parish  of  St. 

same  property, 
that  Court  or- 
dered the  pro- 
ceedings in  two 
of  them  to  be 
stayed,  upon 
certain  terms, 
vrliich  were  as- 
sented to  by  the 
counsel  for  all 

parties,  and  a  rule  was  drawn  up  accordingly.  The  lessors  of  the  plaintiff  afterwards  commenced 
an  action  of  ejectment  in  this  Court  upon  a  later  demise,  but  as  they  sought  to  recover  the  same 
property,  the  Court  ordered  the  prooeeidings  to  be  stayed. 


Blaxey,  in  the  county  of  Cornwall. 

The  defendant  Brenton  appeared,  and  entered  into  a 
special  consent  rule,  by  which  he  agreed  to  defend  for  the 
mine  and  buildings  only,  and  the  lessors  of  the  plaintiff 
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ohtrinfJ  jndgBWiil  for  the  land;  but,  by  a  rule  of  the        1830. 
Conn  c{  Ku^s  Bench,  in  Michaelmas  Term,  1825,  it 
waa  orckvedf  that,  in  executing  the  writ  of  posaeasion  for 
Ae  hod,  the  letaort  of  the  plaintiff  should  be  restrained 
from  diatnrlmg  the  defendant  in  the  possession  of  the 
awe  and  buiUingSy  and  also  in  the  use  of  the  land,  so  £ir 
is  tka  asme  was  necessary  for  the  working  of  the  mine* 
This  actkm  not  having  been  tried,  although  various  pro* 
caedinga  relating  to  the  same  property  had  been  taken 
m  the  mean  time,  the  lessors  of  the  plaintiff,  in  Hilary 
Term,  1839,  obtained  a  rule  him,  in  the  Court  of  Kmg^i 
Bemeh,  to  rescind  the  rule  of  Michaelma$  Term,  1825, 
sod  that  the  writ  of  possession  might  be  executed  in  the  or- 
dinary form,  and  without  limiting  the  plaintiffs  to  the  terms 
imposed  by  that  rule.    The  rule  oi  Hilary  Term,  1829, 
was,  on  cause  being  shewn  in  the  following  Trinity  Term, 
discharged,  on  the  terms,  that,  if  the  lessors  of  the  plain- 
tiff obtained  a  verdict,  or  the  defendant  obtained  a  ver- 
dict, on  the  ground  only  of  the  leave  and  licence  of  the 
tenant  of  the  land,  and  bis  failing  to  prove  a  right  of  en- 
try to  erect  the  buildings  independently  of  such  leave,  in 
dtber  case  it  was  to  be  referred  to  an  arbitrator,  to  say 
what  comi>ensation  ought  to  be  made  to  the  lessors  of  the 
pUntiff  in  the  first  case,  for  the  entry  and  working  of  the 
Bioe,  without  the  consent  of  the  owner  and  occupier  of 
the  land;  and  in  the  second,  for  such  entry  and  working, 
ss  an  alleged  injury  to  the  reversion,  if  the  reversioner 
could  by  law  recover  such  compensation.    In  the  vacation 
between  Easter  and  Trinity  Terms,  1829,  the  lessors  of 
die  plaintiff  having  brought  two  new  actions  of  ejectment 
in  the  Court  of  King's  Bench,  for  the  recovery  of  the 
8ime  property,  the  one  on  the  demise  of  Carthew  alone, 
and  the  other  on  a  joint  demise  by  him  and  several  others, 
a  rule  nisi  was  obtained  in  that  Court,  calling  on  the  les- 
sors of  the  plaintiff  to  shew  cause  why  they  should  not 
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18d().  make  their  election  to  proceed  in  one  of  the  said  three 
causes^  and  in  case  they  should  elect  to  proceed  in  either 
of  the  two  last  causes,  then,  why  the  first  cause  should 
not  be  discontinued,  and  the  costs  of  the  defendant  there- 
in be  paid  by  the  lessors  of  the  plaintiff;  and,  if  they  should 
elect  to  proceed  in  the  first-mentioned  cause,  why  the 
proceedings  in  the  two  last-mentioned  causes  should  not 
be  stayed.  Upon  shewing  cause  against  this  rule  in 
the  last  Trinity  Term,  an  affidavit  by  the  attorney  for  the 
lessor  of  the  plaintiff  Carthew  was  produced,  and  which 
stated  that  the  first-mentioned  action  of  ejectment  was 
brought  for  the  purpose  of  trying  whether  his  present 
Majesty,  as  Duke  of  ComtcaU,  and  those  claiming  under 
him,  had  a  right  to  enter  upon  certain  lands,  situate  and 
being  in  a  certain  conventionary  tenement,  within  the 
manor  of  Tetvington,  parcel  of  the  possessions  of  the  said 
Duke  of  Cornwall,  and  to  work  minerals  there ;  that  the  de* 
fendant  William Brenion,  who  claimed  such  right  under  the 
said  Dukeof  Comtra//,  did  not  merely  intend,  on  the  trial 
of  such  ejectment,  to  confine  himself  to  the  trial  of  such 
right,  but  also  meant  to  rely,  by  way  of  defence,  6n  a 
leave  and  licence  to  enter  on  the  said  land,  granted  by  the 
tenants  of  the  lessors  of  the  plaintiff  in  such  first-men* 
tioned  action ;  that  if  such  defence  were  set  up  and  was 
successful,  the  consequence  would  be,  that  the  said  first- 
mentioned  action  would  be  defeated,  and  Carthew  be  pre- 
vented from  recovering  therein,  although  he  should  sa- 
tisfactorily establish,  on  the  trial  of  that  cause,  that  the 
said  right  of  entry  was  not  in  the  Duke  of  Cornwall^  or 
those  claiming  under  him;  that,  in  order,  therefore,  to 
put  an  end  to  such  objection  and  defence,  be  Carthew^ 
and  his  tenants,  bad,  subsequently  to  £a^/^r  Term  last, 
brought  two  fresh  actions  of  ejectment,  on  new  and  dif- 
ferent demises,  and  that  he  was  willing  to  consent  to  a 
stay  of  the  proceedings  in  the  said  last-mentioned  actions. 
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pronded  he  were  allowed  to  amend  hb  declaration  in  the         1830. 
first  action 4  without  payment  of  costs. 

On  the  8th  July  last,  the  Court  of  King's  Bench,  in 
order  that  justice  might  be  done  between  the  parties,  or- 
dered that  the  lessors  of  the  plaintiiF  in  the  first  action 
should  be  at  liberty  to  add  another  count  to  the  declara- 
tion, laying  the  demise  on  a  later  day,  and  that  the  record 
in  such  action  should   be  amended,   so  as    to  make  it 
consistent  with  the  day  of  the  demise;  and  that  the  de- 
fendant should  plead,  so  as  to  take  the  cause  down  for 
trial  at  the  next  Assizes ;  that  a  rule  for  changing  the 
TOiue  from  Cornwall  to  Somersetshire,  and  the  former  rule 
of  reference,  should  stand;  and  that,  if  the  lessors  of  the 
plaintiff  should  recover  a  verdict  upon  the  new  demise, 
Aey  should  be  entitled  to  have  a  writ  of  possession,  and 
leoover  possession  of  the  premises ;  and  if  the  defendant 
should  obtain  a  verdict  on  the  original  declaration,  he 
should  have  the  costs  of  the  action;  and  that,  upon  the 
above  terms,  the  proceedings  in  the  two  last  actions  should 
be  stayed.     The  terms  of  the  last  rule  were  drawn  up  and 
consented  to  by  the  counsel  for  both  parties,  and  they  in- 
dorsed  their  briefs  accordingly.     The  venue  was  changed 
to  Somersetshire,  on  affidavits,  which  stated,  that  it  would 
be  difficult,  if  not  impossible,  to  procure  an  impartial  Ju- 
ry in  CornwaU.    The  witnesses  for  the  lessors  of  the 
plaintiff,  and  also  those  of  the  defendant,  were  in  attend- 
ance at  the  last  Ijent  Assizes  for  the  county  of  Somerset, 
but  the  trial  was  postponed,  in  consequence  of  the  illness 
of  the  learned  Judge  who  was  to  have  presided;  and  each 
party  had  to  pay  his  own  costs,  which  were  exceedingly 
heavy.    The  lessors  of  the  plaintiff  then  commenced  ano- 
ther action  of  ejectment  in  this  Court,  and  laid  the  demise 
m  the  declaration  on  a  later  day  than  in  either  of  the  for- 
mer suits. 

Mr.  Serjeant  Wilde,  upon  an  affidavit  of  the  above 


190  CASES  IN  HILARY  TERM, 

1830.  faetsi  on  a  former  day  in  this  term,  obtained  a  rule  nisif 
that  all  further  proceedings  in  this  cause  might  be  stayed^ 
and  that  the  lessors  of  the  plaintiff  might  pay  all  the  costs 
occasioned  thereby,  as  well  as  the  costs  of  this  application^ 
on  the  ground,  that  the  action  was  brought  in  this  Courts 
for  the  purpose  of  evading  the  rule  of  the  Court  of  Kimg*^ 
Bench;  and  he  submitted,  that  the  conflicting  rights  of 
the  parties  eoi^d  and  ought  to  be  tried  in  the  existing  suits 
in  that  Court. 

Mr.  Serjeant  Ludlow  and  Mr.  Serjeant  Meremeiker 
now  shewed  cause. — The  question  to  be  determkied  bjp 
these  suits  is,  whether  a  party,  who  has  a  right  to  the  sur-t 
face  of  lands  in  CormoaU^  can  maintain  an  action  of  eject* 
ment,  notwithstanding  the  claim  of  the  Crown  to  minerals 
raised  horn  beneath  the  surface.  In  Hilary  Term,  1827^ 
the  Attorney-Generid  demanded  a  trial  at  bar,  on  behalf 
of  the  Crown,  the  present  defendant  being  also  defendant 
in  that  action  (a),  and  which  was  tried  in  the  Court  oC 
King*s  Benchy  in  Michaelmas  Term,  1828.  The  present 
is  a  motion  of  the  first  impression;  and  although  it  has 
been  said  that  the  action  in  this  Court  has  been  brought 
against  good  faith,  yet  the  lessors  of  the  plaintiff  claimed 
under  a  new  title,  and  under  a  new  demise;  that  in  the 
King's  Bench  being  laid  on  the  6th  June,  1829,  and  in 
this  Court  on  the  12th  January,  1830.  Although  the  les« 
sors  of  the  plaintiff  were  placed  in  a  disadvantageous  posi-* 
tion  by  the  last  rule  of  the  Court  of  King's  Bench,  yet 
they  were  not  restrained  from  proceeding  in  this  Courts 
and  they  have  put  the  process  of  the  law  in  force  here,  to 
try  whether  the  King,  as  Duke  of  Cornwall,  has  a  right 
to  enter  upon  the  plaintiff's  lands,  and  work  the  minerals 
beneath  the  soiL  The  Court  in  such  a  case  will  not  ordei' 
the  proceedings  to  be  stayed;  for  it  would  be  a  very  great 

(a)  Rmoe  v.  Brtnton,  8  Bam.  &  Cms.  737;  S,  C.  3  Man.  &  Ryl.  laS. 
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hardship  open  the  lesson  of  the  plaintiff,  if  they  were         1830. 
Not  allowed  an  opportunity  of  trjring  their  right  in  an         p^^ 
aetion  where  their  daim  is  founded  on  a  different  title;      ^   ^ 

Cartubw 

and  it  is  ezpreasly  sworn  that  Carthew  and  his  tenants  v. 

haye»  subsequently  to  the  last  Easier  Term,  revoked  Ae 
kave  and  licence  to  enter  on  the  lands.  As,  therefore,  the 
cause  of  action  differs  from  the  suits  in  the  Court  o{King*s 
Bemek^  this  Court  will  not  stay  the  proceedings;  for,  in 
Cox  T.  Ckmbb  (a),  the  Court  refused  to  stay  proceedings 
tin  the  costs  of  former  actions  were  paid,  as  the  merits 
had  not  been  tried ;  and  here,  the  lessors  of  the  plaintiff 
ha^  a  right  to  make  their  election  as  to  which  of  the  ac« 
iiom  they  will  proceed  with;  and  they  will  undertake,  if 
die  cause  goes  down  for  trial  on  the  record  in  this  Court, 
to  sbandon  all  proceedings  in  the  three  several  actions  in 
the  Court  of  King's  Bench.    In  a  note  by  the  learned 
reporters  to  the  case  of  Doe  d.  Walker  ▼.  Stevenson  (b), 
k  IS  said,  ''  The  practice  of  the  Courts  of  King's  Bench 
aad  Common  Pleas  as  to  staying  proceedings  in  other 
actions  than  ejectment  by  the  same  plaintiff  for  the  same 
cnue,  seems  to  differ  thus  far — that  the  Court  of  King's 
Beach  stays  proceedings  till  the  costs  of  the  former  ac* 
tan  are  paid,  wherever  the  plaintiff's  proceedings  ap- 
pear to  be  vexatious;  but  the  Court  of  Common  Pleas 
neier  interferes,  unless  the  merits  of  the  case  have  been 
tried  in  tbe  former  action  :'*  and  a  number  of  authorities  are 
lefeiTed  to  in  support  of  that  position.    In  the  case  of 
Om^ield,  demandant;  Souter,  tenant  (c),  this  Court  re- 
fined to  stay  the  proceedings  on  a  writ  of  right,  until  pay- 
BCDt  to  the  tenant  of  the  cost^  of  a  former  action  of  eject- 
aent  between  the  same  parties,  for  the  recovery  of  the 
lime  pronises;  and  Mr.  Justice  Oaselee  referred  to  the 
distinction  taken  in  the  note  in  Doe  d.  Walkerr.  Stevenson, 


(o)  2SirWm.Blac.810.  (c)  10  B.  Moore,  672;   S.  C. 

(h)  3  Bof .  &  Pol.  23.  3  Bing.  167. 
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1830.  f)iz.  that  this  Court  never  interferes  to  stay  proceedings  in  |t 
second  action  by  the  plaintiff  for  the  same  cause,  unleai 
the  merits  have  been  tried  in  the  former  action.  Although^ 
in  Parkin  v.  Scott  (a),  where  the  plaintiff  discontinued  aa 
action  stayed  in  the  Court  o{  King's  Bench  by  a  consolida-* 
tion  rule,  and  commenced  an  action  against  the  same  de-* 
fendant  for  the  same  cause  in  this  Court,  the  latter  Court 
ordered  the  proceedings  to  be  stayed  until  after  the  trial 
of  the  cause  mentioned  in  the  consolidation  rule;  yet  the 
Court  admitted,  that,  in  general,  it  was  competent  to  a 
plaintiff  to  sue  in  one  Court,  although  actions  were  pend* 
ing  on  the  same  subject  in  another;  but  that,  in  the  case 
before  the  Court,  there  could  be  no  other  object  in  view 
than  vexation,  since  the  plaintiff  could  have  had  no  reason* 
able  hope  to  obtain  an  earlier  trial  in  this  Court  than  in 
the  King's  Bench.  Here,  however,  the  demise  is  laid  on 
a  later  day  in  the  action  brought  in  this  Court,  and  the 
suit  is  disincumbered  of  leave  and  licence;  and  therefore 
the  plaintiffs  have  a  right  to  make  their  election,  and  g^ 
down  to  trial  on  this  record,  although  the  other  actions  in 
the  King's  Bench  are  still  pending. 

Mr.  Serjeant  Wilde  (and  Mr*  Serjeant  Spankie  was 
with  him)  in  support  of  the  rule,  were  stopped  by  the 
Court. 

Lord  Chief  Justice  Tindal. — This  is  an  action  of  eject-^ 
ment  brought  in  this  Court,  by  which  the  lessors  of  the 
plaintiff  seek  to  recover  property  from  an  individual  (the 
Crown  having  abandoned  its  claim),  whilst  three  other 
actions  of  ejectment  for  the  recovery  of  the  same  lands 
have  been  commenced  by  them,  and  which  actions  are  still 
pending  in  the  Court  of  King's  Bench.  If  the  proposition 
went  no  further,  there  would  be  sufficient  ground  for  not 

(a)  1  Taunt.  665. 
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allowing  the  plaintiflB  to  proceed  in  the  action  in  this  Court,         1930. 
wbUst  other  actions  of  a  similar  nature,  and  for  the  same 
cause,  are  pending  in  another.   Besides,  one  of  the  causes 
ID  the  Court  of  King*s  Bench  was  specially  appointed  to 
be  tried  in  the  county  of  Somerset,  on  the  ground  that  an 
npartial  trial  could  not  be  had  in  ComunM,  where  the 
buds  are  rituate.     But  this  jcase  does  not  rest  on  that  dry 
Astract  pointy  for  the  last  rule  in  the  Court  of  King's 
Bench,  which  was  made  on  the  8th  of  July  last,  not  only 
idated  to  the  three  several  actions  then  pending,  but  the 
terms  of  the  rule  were  assented  to  by  the  respective  coun- 
id  for  the  lessors  of  the  plaintiff  and  the  defendant,  and 
dieir  biieft  were  indorsed  accordingly.     The  rule  gave 
&tiiiet  and  separate  rights  to  each  of  the  parties,  and  we 
are  now  called  upon  to  deprive  the  defendant  of  the  benefit 
be  acquired  under  that  rule,  by  permitting  the  lessors  of 
Ak  pluntifia  to  evade  it  by  the  mere  formality  of  com- 
a  fresh  action  of  ejectment  in  this  Court.     In  an- 
to  the  observation  made  by  the  counsel  for  die  lessors 
of  the  plaintiff,  that  they  have  a  right  to  elect  in  which 
tetion  they  will  proceed ; — it  appears  to  me  to  be  quite 
dear  that  they  have  already  made  their  election,  by  assent- 
ing to  the  terms  of  the  last  rule,  which  was  ordered  to  be 
dnvn  up  by  the  Court  of  King's  Bench,  and  assented  to 
bjaD  parties.     Although  it  has  been  said,  that  this  action 
II  not  brought  for  the  same  cause  as  the  three  previous 
actions,  as  the  demise  in  the  former  is  laid  earlier  than 
B  the  latter;  yet  it  is  not  pretended  that  this  action  is 
aot  farooght  for  the  same  cause,  or  that  the  same  ques- 
tbn  will  not  be  put  in  issue  as  in  the  action  in  which  the 
Court  of  King's  Bench  has  ordered  the  proceedings  to  be 
itiyed.   It  therefore  seems  to  me,  that  the  parties,  by  con- 
lentbg  through  their  counsel  to  the  terms  of  the  last  rule 
in  the  Court  of  King's  Bench,  have  decided  for  them- 
tekes;  and  we  should  not  do  justice  to  both  parties  if  we 
did  not  make  the  rule  absolute  to  stay  proceedings  in  the 

VOL.  IV.  o 
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18da         aclion  brought  in  this  Court,  till  the  fonner  action  in  the 
Court  of  King's  Bench  has  been  tried* 

Mr.  Justice  Park. — I  most  heartily  concur  with  my 

Lord  Chief  Justice.     I  never  saw  so  clear  a  case  for  the  : 

interposition  of  the  Court ;  for,  after  Uie  counsel  for  4m  j 

lessors  of  the  plaintiff  and  th^  defendant  consented  to  the  :J 

terms  of  a  rule  drawn  up  and  sanctioned  by  the  Court  cf  | 

King's  Bench,  an  attempt  is  made  to  evade  it  by  bringBig  ^ 

a  fresh  action  in  this  Court.  / 

I 

Mr.  Justice  Gaselee.^'As  I  was  engaged  in  the  cauae  |; 

whilst  at  the  bar,  I  decline  giving  any  opinion  on  fht^  ^ 
"subject. 


Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  thk 
rule  ought  to  be  made  absolute.     The  palpable  object  of 
bringing  the  action  of  ejectment  in  this  Court  is  to  avoid' 
or  defeat  the  rule  which  has  been  consented  to  in  tke 
Court  of  King's  Bench.    The  proceedings  ia  ejedmeiit^. 
being  fictitious,  are  peculiarly  under  the  control  of  tke  .<- 
Court,  and  they  may  model  them  accordingly;  and^  Ity  - 
making  this  rule  absolute   to  stay  the  proceedings,  W'-J 
shall  not  only  advance  the  justice  of  the  case,  but  cooftaia 
the  parties  to  the  terms  of  the  rule  to  which  they  have 
pressly  consented  in  another  Court. 

Per  Curiam* 

Rule  absolute,  without  oosta. 


rj 
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1830. 

Adcock  v.  Felton.  J^*^^'. 

Feb,  nth. 

A  RULE  was  obtained  by  Mr.  Serjeant  Storks,  on  a  a  writ  of  at- 
fenner  day  in  this  Term,  calling  upon  the  plaintiff  to  shew  ^*^*^j[^"" 
ctnae,  why  the  writ  of  attachment  of  priYileffe,  which  had  *»««>  «n*^e  "• 

.  r  o   »  tunimble  on 

been  issued  against  the  defendant  in  this  cause,  on  Fri-  Wednesday 
isjf  the  29th  January ,  should  not  be  set  aside  for  irregu-  ^^  ^y,  ^'^^ 
krity^  the  writ  haYins  been  made  returnable  on  fFednes-  l^*^*  Y*^^^ 

^  ®  happened  to  be 

ooy  next  after  fifteen  days  of  St.  Hilary.     The  learned  the  morrow  of 
Serjeant  submitted,  that  there  was  no  such  return  day.  -lueidtoht^ 
«  h  fifteen  days  of  St.  HUary''  would  have  been  on  Wed-  ^S^&  ^ 
wuiay  the  27th  of  Jamtary^  and  the  fFednesday  next  addethewHtoo 
nktt  was  the  3rd  of  February,  which  was  in  law  styled 
''on  the  morrow  of  the  Purijieaiian,''  and  was  a  dies  nan. 

Mr.  Serjeant  Jones  now  shewed  cause. — A  writ  of  at- 
Iriimffit  of  priYilege  must  be  made  returnable  on  a  day 
\,  in  fun  term,  and  not  on  a  general  return  day  by 
If  the  plaintiff  had  made  the  writ  returnable  on 
die  morrow  of  the  Purification^  it  would  have  been  irregu- 
hf,  because  it  was  the  style  of  the  day  as  a  general  return 
4qr;  bat  by  making  the  writ  returnable  on  Wednesday 
wax  after  fifteen  days  of  St.  Hilary,  he  shewed  that  he 
■esnt  to  use  it  as  a  day  certain;  and  a  general  return 
kj  may  be  taken  for  a  day  certain,  as  well  as  any  other 
day,  provided  its  style  as  a  general  return  day  be  not 
adapted  in  the  writ. 

Lord  Chief  Justice  Tinoal. — I  am  of  opinion  that  the 
letom  of  this  writ  is  irregular.  Certain  general  return 
(lays  have  been  appointed  by  statute,  and  it  has  invari- 
ably been  the  practice  to  reckon  from  one  return  day  to 
Ae  next  foUowing,  and  then  to  commence  a  fresh  compu- 
tation.   It  is  highly  important  that  the  settled  and  uniform 

o  2 
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1830.  course  should  be  observed,  as  the  introduction  of  newretum 
days  tends  to  confuse  and  perplex;  besides  which,  it  is 
clearly  an  irregularity,  which  the  Court  ought  not  to  coun- 
tenance. 


The  rest  of  the  Court  concurring— 


Rule  absolute. 


Friday,  RuSSELL  t?.  DiCKSON. 

FebA2tK         . 

rhe  Court  will  A  RULE  was  obtained  by  Mr.  Serjeant  Jones ^  on  a 
not  take  judicial  former  day  in  this  term,  calling  upon  the  plaintiff  to  shew 

notice  of  an  en-  •'  »  o      r  r 

try  of  a  writ  of  cause  why  the  cognovit  which  had  been  given  by  the  de- 
faeiendumin  the  fendant  in  this  cause,  and  a  judgment  which  had  been  en- 
siienr«  book,     j^fg^  ^p^  ^nd  writ  of  capias  ad  satisfaciendum  sued  out 

thereon,  should  not  be  set  aside  for  irregularity,  with 
costs,  and  why  the  time  for  the  defendant*s  bail  to  sur- 
render him  in  their  discharge  should  not  be  enlarged* 
The  application  was  made  on  behalf  of  one  of  the  bailt 
and  an  affidavit  was  produced,  which  stated  that  the 
plaintiff  laid  his  damages  in  the  declaration  at  300/.;  diat, 
on  the  30th  May^  the  cognovit  was  given  for  500/1,  be- 
sides costs,  subject  to  a  defeazance,  that  no  judgment 
should  be  entered  up  thereon,  unless  the  defendant  made 
default  in  payment  of  the  sum  of  S<50/.  17^.,  the  amount 
of  the  debt,  and  2iL  \Ss.  for  costs,  on  the  1st  day  of 
November  then  next.  That  judgment  was  entered  up  on 
the  first  day  of  the  last  Michaelmas  Term,  for  500/.,  the 
amount  of  the  sum  secured  by  the  cognovit;  and  that^  by 
the  writ  of  capias  ad  satisfaciendum,  which  was  sued  oat 
on  the  18th  November  (as  appeared  by  an  entry  in  the 
book  kept  at  the  office  of  the  Sheriff  of  MiddlesexJ,  the 
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Sheriff  was  commanded  to  take  the  defendant,  to  satisfy  1830. 
the  sum  of  404/.  lU.  for  damages  recovered  by  the  plain- 
tiff. The  learned  Serjeant  submitted,  that,  as  the  cog- 
narii  was  given  for  500/.,  it  was  clearly  irregular,  as  it 
exceeded  the  damages  laid  in  the  declaration ;  and  that  as 
die  writ  of  CO.  sa.  was  sued  out  with  a  view  to  fix  the  bail, 
the  sum  to  be  levied  as  against  the  defendant  should  corres- 
pond with  that  in  the  body  of  the  cognovit;  whereas,  the 
Sheriff  was  commanded  to  take  the  defendant  to  satisfy 
the  plaintiff  404/1  lis.,  and  the  sums  secured  by  the 
cognovit  were  250/.  lis.  the  debt,  and  28/.  18«.  for  costs, 
amounting  together  to  279/.  I5s. 

m 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  affidavits 
whidi  stated,  that  the  cognovit  was  given  and  executed 
bj  the  defendant,  with  the  consent  of  the  bail ;  that  they 
hid  also  expressly  assented  to  its  terms,  and  agreed  that 
it  $lionld  not  discharge  them  from  their  liability ;  and  they 
ako  undertook  not  to  impeach  the  judgment  which  might 
be  entered  np  in  conformity  thereto.  Besides,  the  bail 
aerely  deposed  that  the  Sheriff  was  commanded  by  the 
uuta.  to  take  the  defendant  for  404/.  1  Is,,  as  appeared  by 
m entry  in  the  book  kept  at  the  Sheriff *s  office;  but  that 
entry  is  not  evidence,  as  it  was  a  mere  memorandum  in  a 
prifate  book,  and  the  writ  itself  might  and  ought  to  have 
been  inspected.  The  affidavit,  therefore,  in  support  of 
the  application  is  defective ;  and  it  is  quite  clear  that  the 
justice  of  the  case  is  with  the  plaintiff. 

Mr.  Serjeant  Jones,  in  support  of  his  rule. — The  pro- 
per place  for  the  bail  to  apply,  for  the  purpose  of  ascertain- 
isg  the  amount  of  the  sum  for  which  the  ca.  sa.  was  sued 
OQt,  was  at  the  Sheriff^s  office;  and  although  the  bail 
■ight  have  inspected  the  writ  itself,  yet  the  entry  in  the 
Sheriff's  book  was  sufficient  to  satisfy  him :  and  the  Court 
always  favours  applications  .on  behalf  of  bail. 
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1830.  Lord  Chief  Justice  Tindal, — The  only  question  is; 

Russell       whether  we  are  to  take  judicial  notice  of  the  entry  in  the 

«•  Sheriff's  book.     If  the  bail  could  have  derived  better  and 

more  direct  information  from  another  source^— and 


he  clearly  might  have  done,  we  ought  not  to  be  bound  by 
such  entry.  The  Sheriff  might  enter  the  sum  named  in 
the  writ,  or  not.  The  proper  application  would  have  been 
to  the  office  of  the  custos  brenium  of  this  Court,  when  the 
bail  or  his  attorney  would  have  ascertained  whether  the 
writ  had  been  duly  returned  or  not,  as  well  as  the  sum  the 
Sheriff  was  directed  to  levy. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


l^b^m.  GiiEBN  V.  Pole. 

Where  a  verdict  J.  HIS  was  an  action  of  assumpsit  on  a  policy  of  insur- 

the  piaindff  at  ^^ce,  and  in  which  the  plaintiff  sought  to  recover  for  a  loss 

Nm  PHus,  suh'  ^hich  he  had  sustained  by  fire.     At  the  trial,  befove 

ject  to  an  a-  "^ 

ward;  and  af-  Lord  Chief  Justice  Tindalf  at  the  Sittings  at  GuildJuM 

tor  had  heard  sfler  the  last  Trinity  Term,  by  an  order  of  Nisi  Ihius, 

MhpR^^,but  *"^  ^^'^  *^®  consent  of  all  parties,  a  verdict  was  taken  for 

before  the  order  the  plaintiff,  damages  1000/.,  subject  to  the  award  of  an 

of  reference  was  . 

made  a  rule  of  arbitrator  (a  barrister).    The  reference  was  proceeded 

pWntiff  revoked  With,  but,  before  the  arbitrator  made  his  award,  the  plaintiff 

the  arb**^"*^  °^  revoked  his  authority  by  deed,  and  gave  the  defendant 

by  deed,  and  noticc  of  trial  at  the  first  Sittings  in  this  Term. 

proceeded  in 
the  action;  the 

8to"'lhe  ^'^**  ^  ^'^-  Serjeant  Toddy,  on  a  former  day  in  this  Term,  on 

ceedings.  Aic  part  of  the  defendant,  obtained  a  rule  calling  on  the 

plaintiff  to  shew  cause  why  all  further  proceedings  in  this 
action  should  not  be  stayed  till  the  further  order  of  the 
Court;  and  he  produced  an  affidavit,  which  stated,  thatj 
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after  aH  Ae  evidence  for  both  the  plaintiff  and  defendant  .  1^^* 
hai  been  produced  and  heard  by  the  arbitrator,  who  fixed 
dte  8th  day  of  December  last  for  the  final  attendance  of 
fkt  fMTtieiy  the  plaintifi^,  by  deed)  revoked  the  arbitrator's 
IKherity,  without  assigning  any  reason  for  so  doing,  or 
Sj^lying  to  poatpolie  the  last  meeting,  for  the  purpose  of 
fSecufiug  fhrdier  evidence  in  reply  to  that  produced  on 
Mdf  (rf'tfie  defendant 

Mr.  SeljeaBt  fFiUe  and  Mr.  Serjeant  Andrews  now 
iktued  came,  on  an  affidavit  of  the  plaintiff's  attorney^ 
wUdi  ttatedj  that,  at  the  last  meeting  previous  to  the  8th 
at Deeemder,  the  plaintiff^s  counsel  said,  that  he  should 
csD  witnesses  to  contradict  several  of  those  who  had  been 
iribd  for  the  defendant;  that  the  plaintiff  afterwards  ap- 
pGel  to  six  different  persons,  who  were  able  to  give  mate* 
lid  evidence  for  him;  but  that,  in  consequence  of  their 
tefiisal  to  attend  before  th6  arbitrator,  the  plaintiff,  by 
Ihe  sdvke  of  his  counsel,  caused  the  deed  of  revo<$ation  to 
Ik  served   upon  the  arbitrator.     Under  these  circum- 
itmoes,  the  learned  Serjeant  submitted,  that  it  was  a  well- 
knwn  and  establidied  principle,  that  a  painty  submitting 
Is  arbitration  has  a  right  to  revoke  the  authority  of  the 
affaitrator  at  any  time  before  he  makes  his  award ;  and 
iiere,  aa  the  order  of  Nisi  Prins  by  Which  the  cause  had 
been  referred,  had  not  been  made  a  rule  of  Court  at  the 
line  die  deed  of  revocation  was  served  on  the  arbitrator, 
tbe  plaintiff  had  a  right  to  proceed  with  the  action;  for, 
in  dapham  v.  Higham  (a),  where  a  cause  was  referred  by 
an  order  of  Nisi  Prius,  with  the  (jonstot  of  the  parties, 
and  one  of  them  revoked  his  submission  before  the  award 
was  published ;  notwithstanding  whi(;h,  the  arbitrator  after- 
vaids  made  his  award,  the  Court  set  it  aside,  although  thoi 
Older  of  Nisi  Prius  had  been  made  a  rule  of  Court  be- 
bre  the  award  was  executed. 

(a)  7  B.  Moore,  403;  5.  C.  I  Bing.  8/. 
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1830 


Mr.  Serjeant  Taddy^  in  support  of  his  rule. — The  plains 
tiff  has  certainly  acted  contrary  to  good  faith;  and  the 
Court  will  direct  him  to  go  again  before  the  arbitrator, 
which  may  be  accomplished  by  staying  all  further  proceed- 
ings in  the  cause.  The  plaintiff  and  defendant  had  not 
only  attended  several  meetings  before  the  arbitrator,  but 
he  had  heard  the  whole  of  the  evidence;  and  the  only  ex- 
cuse the  plaintiff  made  for  not  attending  the  last  meeting 
was,  that  certain  of  his  witnesses  had  refused  to  attend. 
He  may  now  have  further  time  to  endeavour  to  procure 
their  attendance;  and  the  probability  is,  that  those  persofit 
were  aware  that  their  testimony  would  not  aviul  the  plain- 
tiff, or  establish  the  point  he  called  upon  them  to  prove. 


Lord  Chief  Justice  Tindal. — I  have  every  inclinaticm 
to  make  this  rule  absolute,  if  the  Court  had  power  .so  to 
do;  but,  there  is  no  legal  ground  to  support  the  applica- 
tion. It  is  a  well-known  and  established  principle,  thai 
the  authority  of  an  arbitrator  may  be  revoked  or  counter^ 
manded  by  any  of  the  submitting  parties,  at  any  time  before 
the  award  is  made,  or  the  authority  of  the  arbitrator  ia 
executed.  The  only  mode  of  deterring  a  party  from  re- 
voking his  submission,  when  a  cause  is  referred  by  an  or* 
der  of  Nisi  Prius,  is  to  make  the  order  a  rule  of  Court; 
and,  if  he  afterwards  revokes  the  authority  of  the  arbitra- 
tor, he  is  liable  to  an  attachment  for  contempt.  Here, 
however,  the  plaintiff  revoked  his  submission  before  the 
order  of  Nisi  Prius  was  made  a  rule  of  Court ;  and  the 
defendant  had  an  opportunity  of  doing  so  during  the 
whole  of  the  last  Michaelmas  Term. 


The  rest  of  the  Court  concurring- 


Rule  discharged. 
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1830. 

Dance,  Provisional  Assignee  of  Shephard,  an  Insolvent      '^— v — 

Debtor  v.  Wyatt  and  Nash.  ^umi 

llflS  was  an  action  of  trover  for  a  writing-desk,  and  The  anignment 
Ivooght  by  the  plaintiff,  as  provisional  assignee  of  the  In-  ^tJ^*^  ef- 
lolvent  Debtors'  Court,  for  the  purpose  of  trying  the  vali-  J?2*iS****iSr^ 
dity  of  a  commission  of  bankrupt  which  had  been  issued  nee  giret  him  a 
against  Shephard  previously  to  his  petitioning  the  Insol-  ^  isth^lMdoa 
Tent  Debtors*  Court  for  his  discharge  under  the  statute  ^^^4***^^  ^ 
7  Geo.  4,  c.  57.    The  action  was  commenced  in  the  name  which  enacts, 
of  the  plaintiff,  under  the  following  order  of  the  Insolvent  lawful  for  luch 
Debtor,- Court:-  ffi^JT. 

thall  to  order ^ 
ii  only  afinnalhre  of  hit  right,  and  it  is  not  necessary  that  he  should  preriously  obtain  the  order 
•f  die  Court  fcr  that  purpose. 

An  insolipcnt  debtor,  in  his  petition  to  the  InsolTent  Court,  having  stated  that  he  had  been  de- 
dsrcd  a  bankrupt: — HgUt  that  the  protiaional  assignee  might  institute  proceedings  to  try  the  ▼«- 
Uity  of  the  conuaissioB.  The  question,  when  a  trader  ceases  to  trade,  is  purely  for  the  consider- 
idonofdie  Jury. 
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1830.  "  Pursuant  to  the  act  for  the  relief  of  insolvent  debtors 

in  England: 

**  The  Court  for  the  relief  of  insolvent  debtors,  on  the 
9th  day  of  December,  18«8: 

"  In  the  matter  of  the  petition  of  Thomas  Shephard,  an 
insolvent  debtor,  lately  a  prisoner  in  the  King^s  Bench 
prison, 

''  Upon  application  of  the  said  insolvent  debtori  and  on 
reading  his  a£Sdavit,  and  also  on  reading  the  consent  of 
Henry  Dance,  gentleman,  provisional  assignee,  it  is  oiv 
dered,  that  the  said  provisional  assignee,  upon  receiving 
a  satisfactOTy  indemnity,  be  at  liberty  io  permit  an  action 
to  be  brought  in  his  name  against  Thomas  Wyait  and 
Andrew  John  Nash,  mentioned  in  the  said  a£Sdavit" 

The  commencement  of  the  declaration  was  as  follows : — 

*^  Thomas  Wyatt  and  Andrew  John  Nash  were  attach- 
ed to  answer  Henry  Dance,  the  plaintiff  in  thid  suit,  and 
provisional  assignee  of  the  Court  for  the  relief  of  insolvent 
debtorsj  and  of  the  estate  and  effects  of  Thomas  Shep-* 
hard,  late  of  Claremont  Row,  Pentonville,  in  the  county 
of  Middlesex,  heretofore  an  insolvent  debtor,  and  dis* 
charged  from  imprisonment  in  pursuance  of  an  act  of  Par- 
liament made  in  the  seventh  year  of  the  reign  of  his  pre* 
sent  Majesty,  intituled  *  An  Act  to  amend  and  consoli- 
date the  laws  for  the  relief  of  insolvent  debtors  in  Eng^ 
land,*  by  order  of  the  same  Court,  in  that  behalf  duly 
made,  of  a  plea  of  trespass  on  the  case,**  &c. 

The  insolvent,  Shephard,  in  his  petition  to  the  Insolvent 
Debtors'  Court,  described  himself  as  being  formerly  a  sur- 
geon in  the  East  India  Company's  service,  and  that  he  was 
afterwards  a  merchant,  residing  at  Claremont  Row,  Penton^ 
ville;  and  that,  on  the  14th  July,  1828,  he  had  been  du- 
ly declared  a  bankrupt.  His  petition  to  the  Insolvent 
Court  was  presented  to  that  Court  in  the  beginning  of  Z>tf^ 
cember  following. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at 
Westminster,  at  the  Sittings  after  the  last  Term,  it  ap- 
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petred  that  the  mtohrent  went  to  India  in  Januanf,  1817|  1830. 

md  earned  on  trade  there  as  a  general  merdiant;  that  he 
retomed  to  dm  country  in  1818,  and  went  back  to  India 
m  Jmly  in  that  year;  that  he  again  returned  to  this  coun- 
try in  1825,  to  settle  with  several  of  his  creditors  who  had 
sent  goods  to  him  in  India;  and  that  he  said,  that  when 
Ik  had  arranged  with  them  he  should  return  to  Indiac 
Under  these  circnmstances,  the  Lord  Chief  Justice  left  it 
to  the  Jury  to  say,  whether  the  insolvent  was  a  trader  in 
IflSS.    They  found  that  he  was  not ;  and  a  verdict  was  ac- 
eofdingly  entered  for  the  plaintiff,  damages  one  shilling, 
ktve  beii^  reserved  to  the  defendants  to  move  to  set  aside 
the  verdict,  and  enter  a  nonsuit,  or  that  a  new  trial  might  be 
bsd,  in  case  the  Court  should  be  of  opinion  that  the  action 
lisd  been  improperly  brought  by  the  plaintiff  in  his  char* 
icter  of  provisional  assignee;  or  that  the  Insolvent  Debt- 
at'  Court  had  not  jurisdiction  to  cause  proceedings  to  be 
lutitated  to  impeach  the  validity  of  a  commission  of  bank- 
mpt,  which  had  been  previously  sued  out  against  the  in- 
aolfent,  and  which  was  in  force  at  the  time  of  his  present- 
ly his  petition  to  the  Insolvent  Debtors'  Court. 

Mr.  Serjeant  Toddy  yesterday  moved  accordingly. — 
firs^.  The  16th  section  of  the  insolvent  debtors'  act, 
7  Geo.  4,  c.  57,  enacts,  **  That  it  shall  be  lawful  for  the 
piofisional  assignee  of  the  Insolvent  Debtors'  Court,  to  take 
possesion  of  all  the  real  and  personal  estate  and  effects  of 
every  such  prisoner  as  shall  subscribe  his  petition  and  ex- 
ecute a  conveyance  and  assignment  as  therein  before  di- 
rected; and  that  it  shall  be  lawful  for  the  said  provbional 
tfdgnee  io  sue  in  his  awn  name,  if  the  said  Court  shaU  so 
Cfier,  for  the  recovering,  obtaining,  and  enforcing  of  any 
eilate,  debts,  effects,  or  rights  of  any  such  prisoner." 
Now,  the  plaintiff,  as  provisional  assignee,  is  not  within 
the  authority  given  by  that  clause;  and  he  was  not  enti- 
tled to  bring  this  action,  unless  it  appeared,  by  the  order 
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1830.        of  the  Insolvent  Debtors*  Court,  that  he  was  empowered 
^  by  them  so  to  do.    The  Court  merely  ordered  that  the 

IT^        provisional  assignee  should  be  at  liberty  to  permit  nn  bc 
tion  to  be  brought  in  his  name;  whereas,  the  terms  of  the 
statute  are,  that  it  shall  be  lawful  for  the  provisional  assig- 
nee to  sue  in  his  own  name,  if  the  Court  shall  so  order. 
The  Court,  therefore,  ought  to  have  exercised  their  dis- 
cretion upon  the  subject,  upon  investigating  the  circum- 
stances of  the  case  before  them,  and  not  have  left  it  ta  the 
option  of  the  provisional  assignee,  whether  he  would  per- 
mit an  action  to  be  brought  in  his  name  or  not. — Seeomd- 
/y,  This  action  is  not  maintainable,  as  it  was  brought  finr 
the  purpose  of  questioning  the  validity  of  a  commission  of 
bankrupt,  which  had  been  sued  out  against  the  insolvent 
Shephdrd^  before  he  presented  his  petition  to  the  Insol- 
vent Debtors*  Court.     It  is  highly  indecorous  for  <»ie 
'  Court  to  institute  proceedings  to  inquire  into  the  propri- 
ety of  a  decision  pronounced  by  another  Court,  or  to  im- 
peach its  jurisdiction.     Besides,  the  insolvent  in  his  peti- 
tion stated  that  he  had  been  duly  declared  bankrupt; 
and  therefore,  those  creditors  who  had  proved  under  his 
commission  could  not  oppose  his  discharge;  and  he  sought 
to  be  relieved  under  the  7  Geo.  4,  on  the  ground  that  he 
had  been  previously  declared  a  bankrupt.    The  13th  sec- 
tion enacts,  '^  That  the  filing  of  the  petition  of  every  person 
in  actual  custody,  who  shall  be  subject  to  the  laws  con- 
cerning bankrupts,  and  who  shall  apply  by  petition  to 
the  Insolvent  Court  for  his  discharge  from  custody  ac- 
cording to  that  act,  shall  be  accounted  and  adjudged  an 
act  of  bankruptcy  from  the  time  of  filing  such  petition; 
and  the  64th   section  enacts,  that  no  person  petitioning 
the  Insolvent  Court  for  relief  under  that  act,  who  shaU 
hafe  been  at  any  time  discharged  by  virtue  of  the  same, 
or  of  any  other  act  for  the  relief  of  insolvent  debtors,  or 
who  shall  have  been  duly  declared  bankrupt  before  the 
commencement  of  his  imprisonment,  under  any  commission 
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stiD  remainiiig  in  force,  and  shall  not  have  obtained  his         l^^^O. 

calificate  under  such  commission^  shall  be  entitled  to  the 

benefit  of  that  act  within  the  space  of  five  years  after  such 

discharge  or  declaration  of  bankruptcy,  except  in  certain 

cases  in  that  ckuse  enumerated."  So,  by  the  late  bankrupt 

ict,  6  Geo,  4,  c.  16,  s.  6,  it  is  enacted,  that  if  any  trader  shall 

file  ft  declaration  in  writing,  signed  by  him,  that  he  is  in- 

iolventy  or  unable  to  meet  his  engagements,  it  is  an  act  of 

hankniptey  committed  by  such  trader  at  the  time  when 

sodi  declaration  was  filed.     Whenever,  therefore,  the  ju- 

risdictioii  of  the  commissioners  of  bankrupt  clashes  with 

that  of  the  commissioners  appointed  for  the  relief  of  insol- 

Tcnt  debtors,  the  Legislature  gives  the  preference  to  the 

;  and  here,  the  insolvent  expressly  stated  in  his  pe- 

tliat  he  had  been  a  merchant,  and  duly  declared  a 

hmlmipt.    Lastly,  as  to  the  trading.     It  ought  not  to  have 

been  left  to  the  Jury  to  say  whether  Shepkard  carried  on 

trade  in  the  year  1825,  but  whether  he  had  then  ceased 

to  be  a  trader;  for,  in  Ex  parte  Paterson,  Lord  Eldan 

(a):  **  That  a  bankrupt  has  ceased  to  be  a  trader, 

not  depend  upon  the  fact,  whether  or  not  you  can 

any  specific  acts  of  trading;  but  whether  or  not,  in 

of  intention,  he  had  ceased  to  be  a  trader.     It  is  a 

qneatioii  for  a  Jury,  whether  there  was  an  entire  cessation 

of  trading,  or  merely  an  interruption,  with  an  intention  of 

reamning  it  when  an  opportunity  should  offer;**  and  here, 

aa  die  only  question  left  to  the  Jury  was,  whether  Shep^ 

hard  ^iras  a  trader  in  1825,  they  could  only  find  that  dry 

fact,  although  they  might  have  thought  differently,  if  it 

bad  been  left  to  them  to  say  whether  he  had  then  ceased  to 

be  a  trader,  or  whether  he  had  not  an  intention  to  resume 

it,  and  diere  was  evidence  to  shew  that  he  did  not  consider 

tbat  bis  trading  was  altogether  at  an  end  in  18^5 :  therefore, 

at  all  events,  there  ought  to  be  a  new  trial 

(a)  1  Rose's  Bkptcy.  Cases,  405. 
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1830.  The  Court  said,  that  they  would  look  into  the  anthfii- 

ties,  for  the  purpose  of  ascertaining  whether  this  Coot 
could  interfere,  after  an  order  made  by  the  IbsoWmI 
Debtors*  Court. 

Cur.  ado.  wiL 

Lord  Chief  Justice  Tindal  now  delivered  the  judgmttl 
of  the  Court,  as  follows: — 

We  have  looked  into  the  cases  applicable  to  this  one, 
and  are  of  opinion  that  the  rule  ought  not  to  be  granted* 
Three  objections  have  been  raised  to  the  verdict — Finif 
that  the  plaintiff  had  no  authority  to  sue,  because  he  hai 
not  brought  himself  within  the  language  of  the  Iniolfeil 
Debtors'  Act,  7  Geo.  4,  c.  57,  as  he  had  no  direct  order 
from  the  Insolvent  Debtors'  Court  to  institute  proceed* 
ings  against  the  defendant.  But,  inasmuch  as  the  right  to 
the  property,  estate^  and  effects  of  the  insolvent  vests  li 
the  provisional  assignee  by  the  assignment  to  him,  that  alone 
gives  him  a  prirndfade  right  to  sue,  independently  of  dio 
statute.  The  16th  section  enacts,  that  it  shaU  be  lawM 
for  the  provisional  assignee  to  sue  in  his  own  name,  if  thfl 
Court  shall  so  order..  Those  words  appear  to  us  to  1i< 
only  affirmative,  and  not  to  interfere  with  or  take  away  tb 
prirndfade  right  of  the  provisional  assignee  to  sue.  Tb 
Insolvent  Debtors' Court  might  prevent  him  from  prooeec 
ing  in  case  he  did  not  institute  a  suit  properly,  or  widiQC 
the  sanction  of  that  Court.  But  this  point  has  been  in  eflbe 
decided  in  the  case  otDoe  d.  Clark  v.  Spef^er  (a).  Then 
on  an  application  to  enter  a  nonsuit,  on  the  ground,  Ao 
the  provisional  assignee  did  not  shew  at  the  trial>  that  ha  hi 
obtained,  the  order  of  the  Insolvent  Debtors'  Court  to  su 
Lord.  Chief  Justice  Best  said:  *^  Another  objactioBi  b| 
now  been:  raised,  which  was  not  suggested  at  Nin  Prtm 
but  to  which  we  ace  bound  to  yield,  if  die  defendant  be  i 

(a)  11  B.  Moore,  7;  S.  C.  3  Binijr,  203. 
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JQStice  entided  to  it,  rur.  thai  the  proTisional  assignee         1830. 
eoold  not  maintun  this  action  without  shewing  that  it  was 
brought  with  the  approbation  of  one  of  the  ooBimissioners, 
and  the  consent  of  the  major  part  in  value  of  the  credi- 
tors, or  the  order  of  the  Insoheni  Debtors'  Court.     But  I 
am  of  opinion,  that,  under  both  the  statutes  to  which  we 
liave  beea  referred  (a),  there  is  no  foundation  for  this  ob- 
jection, and  that  such  proof  could  not  have  been  required 
at  Ae  trial.**    We  see  no  reason  to  vary  from  that  de- 
Qtkm;  and,  although  the  question  arose  on  a  former  sta- 
tute, yet  the  words  of  the  second  section  of  the  3  Geo, 
4,  e*  198,  and  of  the  16th  clause  of  the  statute  7  Geo.  4,  c. 
ST,  are  precisely  the  same  as  far  as  regards  the  question 
now  before  us. 

The  second  objection  was,  that  it  is  not  competent  to 
tke  Insolvent  Debtors*  Court  to  institute  proceedings  for 
Ae  purpose  of  impeaching  the  jurisdiction  of  commission- 
ers of  bankrupt,  as  the  Legislature  gives  a  preference  to 
tiie  jurisdiction  exercised  by  such  commissioners.     But  it 
ia  enough  for  us  to  say,  in  answer  to  that  argument,  that 
it  assumes  that  the  insolvent  has  been  a  bankrupt,  which 
Ss  the  very  point  in  dispute.    That,  therefore,  can  be  no 
^[Toand  to  prevent  the  provisional  assignee  from  institut- 
Sng  proceedings  against  the  present  defendants. 

The  third  objection  is,  that  there  was  not  sufficient  evi- 

adduced  at  the  trial  to  shew  that  Shephard  had 

to  be  a  trader.    All  the  former  statutes  relating  to 

^lt)aiikn]pts  were  repealed  by  the  6  Qeo,  4,  c.  16;  and,  in 

.Maggs  T.  Hunt  (i),  where  a  commission  of  bankrupt  was 

sued  out  against  a  trader  in  September y  1825,  upon  an  act 

of  banfauptcy  committed  by  him  in  July  preceding,  it  was 

lidd,  that  the  commission  could  not  be  supported,  as  no 

act  of  bankruptcy  had  been  committed  since  that  statute 


(«)  1  Geo.  4,  c.  119;  3  Geo.  4,         {b)  J 2  B.  Moore,  357 ;  5.  C.  4 
^123.  Bing.  212. 
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came  into  operation.  That  applies  equally  to  a  trading 
by  the  bankrupt;  and  bere^  it  was  not  shewn  that  Shep* 
hard  had  carried  on  any  trade  subsequently  to  the  begin- 
ning  of  July,  1 825.  Besides,  the  evidence  as  to  the 
trading  was  fully  left  to  the  Jury;  and  we  have  no  ground 
for  saying  that  they  hare  not  come  to  a  right  conclusion. 
We  are,  therefore,  of  opinion  that  there  is  no  ground  for 
a  nonsuit,  or  for  a  new  trial,  for,  if  the  cause  were  to  go 
down  again,  the  question  as  to  the  trading  must  be  left  to 
the  Jury  as  it  was  done  at  the  former  trial. 


Rule  refused. 


April  29tlL 

The  plaintiff 
dedftred,  Uiat 
the  defendantf 
intending  to 
pr^adice  him 
in  the  way  of 
hit  budneas  aa 
a  fruit-brolLer, 
fidaely  repre- 
aented  to  /.  P., 


Wood  v.  Adam. 

J  HIS  was  an  action  on  the  case,  by  which  the  plaintiff 
sought  to  recover  damages  from  the  defendant,  for  his  haT- 
ing  said  to  a  third  person,  that  the  plaintiff  had  reported  in 
a  sale-room  that  he  had  several  vessels  laden  with  the  article 
offered  for  sale,  on  their  way  to  market,  by  which  the  sale 
was  prejudiced,  and  the  sellers,  who  had  previously  dealt 
that  the  plaintiff  ^Jth  the  plaintiff  as  their  broker,  discontinued  so  to  do. 

had  circulated  •  -       ^ 

report  in  a  sale-  The  first  count  of  the  declaration  stated,  that  the  plain- 
oranges  of /.P.  ^i^i  before  and  at  the  time  of  the  committing  the  griev- 

were  selling, 
that  he  the 
plaintiff  then 
had  three  or 
four  Tessels  la- 
den with  oran- 
ges, between 
Graoetend  and 
London;  by  n  n  r  »   • 

reason  of  which,  Style  or  firm  of  Messrs.  John  Pirie  and  Company,  had  re- 
nuedtodeai"  cently,  before  the  committing  of  the  said  grievances  by 
tiffi^-^Proo^^t  '^®  defendant,  as  next  mentioned,  been  sold  and  disposed 

the  defendant 

represented  the 

plaintiff  to  have  said,  that  there  were  three  or  four  vessels  laden  with  oranges  between  Graveeend 

and  London: — Held,  a  £ital  variance. 


ances  by  the  defendant,  as  thereinafter  mentioned,  had 
been  and  was  a  fruit-broker,  and  the  business  of  a 
fruit-broker  exercised  and  carried  on  with  great  credit 
and  integrity,  to  wit,  at  London;  that  certain  oranges, 
of  and  belonging  to  certain  persons  trading  under  the 
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of  for  the  account  of  the  said  Messrs.  John  Pirie  ^  Co.,  830. 

It  and  for  certain  prices,  unsatisfactory  to  the  said  Messrs. 
Joim  Pirie  f  Co.,  to  wit,  at  London,  to  wit,  in  a  certoin 
sale-room  or  premises  there ;  and  thereupon  afterwards,  to 
wit,  on  &c,  at  London  aforesaid,  in  a  certain  discourse 
winch  the  defendant  then  and  there  held  with  John  Pirie, 
(he  then  and  there  being  one  of  the  persons  so  trading  un- 
der the  said  style  or  firm),  of  and  concerning  the  said  sale 
of  the  said  oranges,  and  of  and  concerning  the  cause  of 
the  same  not  haTing  fetched  better  prices,  the  defendant 
then  and  there  maBciously  contriving  and  intending  to 
prejudice  and  injure  the  plaintiff  in  the  way  of  his  said 
hasineas  as  a  fruit^broker,  and  to  deprive  him  of  the  con- 
fidence and  good  opinion  of  the  said  Messrs.  John  Pirie 
^  Co»9  and  to  cause  the  said  last-mentioned  persons  to  be- 
lieve  that  the  plaintiff  had  been  the  cause  of  the  said 
oranges  not  having  fetched  better  prices,  on  the  occa- 
aaon  albreadd,  did   then  and  there  falsely,  deceitfully, 
maliciously  pretend  and  represent  to  the  said  John 
r^  that  the  plaintiff  had  circulated  a  report  in  the  sale- 
I,  when  and  where  the  said  oranges  were  selling,  that 
he  the  plainiiffthen  had  three  or  four  vessels  laden  with 
otangea  between  Gravesend  and  London;  and  that  the 
sttd  report  had  injured  the  said  sale  of  the  said  oranges 
of  them  the  said  Messrs.  John  Pirie  ^  Co.;  whereas,  the 
plaintiff,  in  truth  and  in  fact,  did  not  circulate,  or  cause  to 
be  circulated,  a  report  in  the  sale-room  when  and  where 
the  said  oranges  were  selling  as  aforesaid,  or  otherwise 
howsoever,  that  he  the  plaintiff  then  had  three  or  four 
▼essels  laden  with  oranges,  or  any  vessel  or  vessels  laden 
with  oranges,  between  Gravesendand  London;  and  where- 
MM,  in  troth  and  in  fact,  it  was  not  reported  at  or  during 
the  said  sale,  that  the  plaintiff  had  three  or  four  vessels 
la^^wi  with  oranges  between  Gravesend  and  London,  or 
that  he  had  any  ? essel  or  vessels  so  laden  as  aforesaid,  be« 
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^^0^      tween  Gravesend  and  London,  as  the  defendant  during  lA 
that  time  well  knew.     By  means  of  which  said  several 
deceitful  and  malicious  representations  ahd  pretenceaaf 
the  defendant,  the  said  Messrs.  John  Pirie  ^  Co.  then 
and  there  believing  the  same  to  be  true,  were  then  and 
there  induced  to  suspect  and  belierey  and  did  in  fact  sue* 
peotand  believe,  that  the  plaintiff  had  miiliciously  made 
or  authorized  the  said  report  as  to  his,  the  plaintiff^s,  haT«- 
ing  three  or  four  vessels  laden  with  oranges  betfreea 
Gravesend  and  London,  Und  had  thereby  malicioualypfe- 
judiced  the  said  sale  of  them  the  said  Messrs.  John  Pirie  ^ 
Co.^s  said  oranges,  and  been  the  cause  of  their  not' having 
fetched  better  prices  on  the  occasion  aforesaid ;  and  thexei* 
by  the  said  Messrs.  John  Pirie  ^  Co.  were  then  and  there 
induced  to  discontinue,  and  did  in  &ct  accordmgly  theil 
and  there  discontinue,  and  hitherto  had  discontinuec^ 
dealing  with  the  plaintiff^  as  they  theretofore  had  been 
used  to  deal,  and,  but  for  the  premises  in  that  count  men- 
tioned, still  would  have  dealt  with  him  in  the  way  of  ^ie 
business  of  a  fruit  broker;  and  the  plaintiff  had  thereby 
lost  divers  large  profits  and  emoluments,  to  wit,  to*  the 
amount  of  100/.,  which  he  otherwise  would  have  acquired 
from  so  being  dealt  with  as  theretofore  by  the  said  Messrs. . 
John  Pirie  ^  Co.;  and  the  plaintiff  had  been  and  wasy  by 
means  of  the  premises  in  that  count  mentioned,  brought 
into  great  scandal  and  discredit  in  the  way  of  his  said. 
business,  and  had  been  and  was  thereby  otherwise  great- 
ly injured  and  damnified,  to  wit,  at  London  aforesaid. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Ouild^ 
hall,  at  the  Sittings  after  the  last  term,  the  plaintiff's  wit* 
nesses  proved  that  the  defendant  had  represented  the  plain- 
tiff to  have  said  in  the  sale-room,  just  before  the  sale  of 
the  oranges  in  question  took  place,  that  there  were  three 
or  Jour  vessels  laden  with  oranges  between  Gravesend 
and  London;  upon  which  his  Lordship  directed  a  nonsuit 
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to  be  entered,  on  the  ground,  that  the  plaintiff  had  fail*         1830. 

ed  to  establish  the  allegation  in  his  declaration,  that  the 
defendant  had  represented  that  the  plaintiff  had  circulated 
a  report  in  the  salesroom  that  he^  the  plaintiffs  then  had 
three  or  four  vessels  laden  with  oranges  between  Graves^ 
emd  and  lumdom. 

•  • 

Mr.  Seijeant  Wilde  now  appUed  for  a  rule  nisi  that  the 
Bonanit  might  be  set  aside  and  a  new  trial  granted,  on  the 
I,  -that,  as  this  was  not  an  action  of  slander,  but 
^ly  charging  the  defendant  with  the  publication  of 
words  stated  to  have  fallen  from  the  plaintiff,  it  is 
mot  necessary  that  the  precise  words  should  be  proved; 
^,a  far  greater  latitude  is  allowed  in  this  species  of  ac- 
tban  in  an  action  for  words,  the  publication  of  which 
a  special  damage  to  the  plaintiff;  but  here,  as  he 
€mdj  sought  to  recover  damages  for  the  consequences  of  a 
(presentation  by  the  defendant,  the  precise  language 
which  it  was  conveyed  is  immaterial.  In  Diieham  v. 
is  (a),  in  an  action  on  the  case,  against  the  proprietor 
fif.B  stage-coach,  for  an  injury  sustained  by  a  passenger, 
die  declaration  alleged,  that  the  defendant  was  the  owner 
of  a  stage-coach  for  the  conveyance  of  passengers  from 
Jjomdon  to  Blackheath,  and  that  he  had  agreed  to  receive 
die  plaintiff  as  a  passenger,  to  be  carried  from  London  to 
Blaekheath;  and  it  was  proved  that  the  words  '^  London 
to  Blaekheath'^  were  painted  on  the  coach-door,  but  that 
the  coach  was  licensed  to  run  from  Charing  Cross  only, 
and  that  the  plaintiff  was  taken  up  at  the  Elephant  and 
CasUefin  SU  George's  Fields;  it  was  held,  that  the  variance 
was  immaterial,  and  that  the  allegation  in  the  declaration 
was  sofficiently  proved,  as  it  was  not  a  substantial  or  ma- 
terial allegation.     So,  in  Frith  v.  Gray{b),  in  an  action 


(a)  1  Moore  &  Payne,  735 ;  5.  C.  4  BiDg.  706. 
(6)  4  Term  Rep.  561,  n. 
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1830.  upon  an  agreement  to  procure  a  booth  at  a  horse-race  on 
Bamei  Common,  in  the  county  of  Middlesex ,  and  it  was 
proved  that  the  whole  of  Barnet  Common  was  in  the 
county  of  Hertford;  it  was  held,  that  the  allegation  re- 
specting the  county  being  immaterial,  it  might  be  rejected. 
So,  in  Drewry  t.  Twiss[a)^  in  an  action  on  the  case,  for 
running  down  the  plaintiff's  boat  in  the  river  Thames,  at  a 
certain  place  near  the  Half-way  Reach,  and  it  was  proved 
that  the  accident  happened  in  the  Half-way  Reach;  it  was 
held,  that  the  variance  was  immaterial.  If,  therefore,  a 
contract  be  stated  or  set  out  in  the  declaration,  which  does 
not  go  to  the  gist  of  the  action,  the  same  precision  and  ac* 
curacy  are  not  necessary  as  in  a  case  where  the  breach 
of  contract  formed  the  foundation  of  the  action.  Now, 
here  the  plaintiff's  ground  of  action  was  the  alleged  in- 
jury he  had  sustained  by  Messrs.  Pirie  ^  Co,  having  dis- 
continued to  deal  with  him,  as  they  had  before  been  ac- 
customed to  do,  in  consequence  of  what  the  defendant  had 
misrepresented,  viz.  that  the  plaintiff  had  said  in  the  sale- 
room, with  a  view  to  injure  the  sale  of  Messrs.  Pirie  ^ 
Co.^s  fruit,  that  he  had  then  three  or  four  vessels  laden 
with  oranges  between  Gravesend  and  London,  The 
statement  by  the  defendant,  that  the  plaintiflf  had  propa- 
gated a  report  that  there  were  three  or  four  cargoes  of 
oranges  between  Gravesend  and  London,  and  which  was 
proved  at  the  trial,  would  be  equally  detrimental  to  the  sale 
of  the  oranges.  The  naming  the  owner  of  the  ships  was 
therefore  immaterial :  and  the  allegation  that  the  defend- 
ant had  represented  the  plaintiff  to  have  circulated  a  re- 
port that  there  were  three  or  four  vessels  laden  with  oran- 
ges between  Gravesend  and  London,  was  proved  in  sub- 
stance; and  whether  the  vessels  belonged  to  the  plaintiff  or 
not,  he  has  sustained  an  injury  by  the  defendant's  having 
imputed  to  him  that  he  had  propagated  a  report  which  was 
false  in  fact*  The  plaintiff  is  therefore  entitled  to  a  new  trial. 

{a)  4  Term  Rep.  558. 
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r         Lord  Chief  Justice  Tindal.— It  appeared  to  me,  at  the         1830. 
trial,  that  this  action  was,  in  substance  and  effect,  an  ac- 
tion for  words  spoken  of  the  plaintiff  in  the  way  of  his 
trade,  by  which  he  had  sustained  a  special  damage;  viz, 
thaty  by  means  of  the  deceitful  and  malicious  representa- 
tions and  pretences  of  the  defendant,  Messrs.  Pirie  ^  Co. 
discontinued  dealing  with  the  plaintiff,  as  they  had  been 
theretofore  used  to  deal,  in  his  business  of  a  fruit-broker. 
It  therefore  seemed  to  me,  that  this  action  ought  to  be 
governed  by  the  ordinary  rules  which  apply  to  cases  of 
d^unation  or  oral  slander.     One  of  those  rules  is,  that  a 
plaintiff  in  his  declaration  is  not  to  charge  a  defendant 
widi  having  used  more  malignant  words  than  he  actually 
employed,  because,  the  damages  must,  in  a  great  measure, 
depend  on  the  nature  of  the  language  or  expressions 
adopted  by  the  defendant.     Now,  here  the  plaintiff  has 
alleged  in  his  declaration,  that  the  defendant,  maliciously 
intending  to  prejudice  and  injure  the  plaintiff  in  the  way 
of  his  business,  pretended  and  represented  to  Pirie,  that 
die  plaintiff  had  circulated  a  report,  in  a  sale-room  where 
Tineas  oranges  were  selling,  that  he  the  plaintiff  then  had 
diree  or  four  vessels  laden  with  oranges  between  Graves- 
e»i  and  Ijondon.    Now,  if  the  plaintiff  had  made  such  a 
statement  or  report,  it  must  have  been  false  within  his 
own  knowledge;  for  he  must  have  known  whether  he  had 
ships  laden  with  oranges  coming  to  London  or  not.     But 
the  witnesses  called  in  support  of  that  charge,  only  proved 
that  the  defendant  had  represented  the  plaintiff  to  have 
reported  in  the  sale-room,  that  there  were  three  or  four 
cargoes  of  oranges  between  Gravesend  and  London,  and 
not  that  the  plaintiff  himself  had  such  vessels,  or  that 
diey  belonged  to  him.     I  therefore  thought  that  the  alle« 
galion  in  the  declaration  was  not  sustained  by  the  evi- 
dence; and  I  still  entertain  the  same  opinion. 

Mr.  Justice  Paril. — I  think  the  nonsuit  was  proper.     I 
admit  the  distinction  between  a  material  allegation  and  an 
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1830.  averment  by  way  of  inducement^  which  does  not  require  the 
same  degree  of  accuracy  or  precision,  or  strict  mode  of  proof; 
and  that  was  the  principle  on  which  we  decided  the  case 
o{  Ditcham  v.  CAiviSf  which  I  think  was  rightly  decid- 
ed. Here,  the  gist  of  the  action  is  a  misrepresentation  by 
the  defendant,  of  words  reported  to  have  been  used  by 
the  plaintiff  in  a  public  sale-room;  and  although  this  is  not 
strictly  an  action  of  slander,  it  is  so  in  effect.  The  plain* 
,  tiffwould^  perhaps,  have  had  no  reason  to  complain  of 
the  statement  as  proved  to  have  been  made  by  the  defends 
ant,  viz.  that  there  were  three. or  four  vessels  ladoi  wil& 
oranges  between  Gravesend  and  London;  but  the  plaintiff 
alleged  that  the  defendant  had  represented  to  Ptrte,  that 
the  plaintiff  had  reported  in  the  salerroom,  thdt  Ae^  thB 
plaintiffs  then  had  three  or  four  vessels  laden  with  orangeiiL 
That,  therefore,  is  far  stronger,  than  merely  representiilg 
that  tlie  plaintiff  had  said  that  there  were  three. or  four 
cargoes  of  oranges  between  Gravesend  wd  London;  ict^ 
whether  the  vessels  or  cargoes  were  his  own,  wasi  a  fatt 
within  his  own  knowledge.  I  am  therefore  of  opiniori, 
that  the  variance  between  the  allegation  in  the  declaration 
and  the  words  as  proved,  was  a  fatal  variance;  and,  com 
sequently,  that  the  plaintiff  is  not  entitled  to  a  new  tria3rfiv 


^i.v 


Mr.  Justice  Gaselee.—- I  also  think  that  the  nonsuil  i 
right;  for  it  makes  a  very  material  difference  if  a  par^ 
sert  a  fact,  as  being  within  his  own  knowledge,  or  mereljf 
on  general  report.  If  the  variance  had  been  as  to  tbto 
number  of  vessels  alleged  to  have  been  between  Gran^e^* 
end  and  London^  the  question  would  have  been  difierenii 
but  the  allegation,  that  the  defendant  had  represented  the 
plaintiff  to  have  repor.ted  that  he  had  three  or  four  vesseb 
lad^n  with  oranges,  is  widely  different  from  a  report  diat 
there  were  three  or  four  vessels  laden  with  oranges  between 
Gravesend  and  London. 

Mr.  Justice  Bosanquet. — I  am  also  of  opinion,  that  ti;ie 
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pUntiffwas  rightly  nonsuited.  The  allegation  in  the  de- 
daimdon,  in  substancey  is,  that  the  defendant  represented 
tlie  phJittifTto  hare  circulated  a  false  report,  or  made  a 
fidae  Rtafement,  in  a  pnhlic  sale-room,  by  representing 
liiat  ie  had  three  or  four  Teasels  laden  with  oranges  be- 
tween Gravesend  and  Loudon;  by  reason  of  which,  Messrs. 
^  Co.  had  discondnued  to  deal  with  the  plaintiff  in 
ly  of  hia  bnsiness  as  a  fruit-broker.  Whether  the 
phintiff  had  three  or  four  ships  of  his  own,  was  a  fact  pe* 
cofiau^  within  his  own  knowledge;  but  he  only  proved 
Ikat  the  defisndant  had.  represented  the  plaintiff  to  have 
that  thexe,  were  three  or  four  vessels  laden  with 
igea  between  Gravesend  and  London.  The  proof, 
^bfwrfom,  appeals  to  me  to  vary  in  a  most  material  point 
the. allegation  in  the  declaration.  There  is,  conae, 
ground  for  setting  aside  the  nonsuit,  or  grant* 
tnal. 

Rule  refused. 


1830. 


Mann  r.  Berthen. 

A  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  in  the 
last  tertn,  colling  upon  the  plaintiff,  an  infant,  who  sued  by 
Ut  guardian,  to  shew  cause  why  all  further  proceedings 
in  the  action  should  not  be  stayed,  until  the  guardian  gave 
aecuiity  for  costs,  or  that  the  appointment  of  the  guardian 
might  be  revoked.  The  learned  Serjeant  founded  his 
motion  on  an  affidavit,  which  stated  that  the  guardian  was 
m  insolvent  circumstances,  being  a  journeyman  chair- 
r,  and  that  he  had  no  visible  property  or  effects. 


Thurtdaj/f 
April  29th. 

Where  an  in* 
hnt  suei  by 
guardUn,  who 
U  iwom  to  be 
in  insoWent 
drcuoittancet, 
the  Court  will 
require  him  to 
give  security  for 
coctt. 


Mr.  Serjeant  Andrews  now  shewed  cause,  and  relied  on 
the  case  of  Morgan  v.  Evans  (a),  where  the  Court  refused 
to  require  the  plaintiff  to  give  security  for  costs,  although 

(«)  7  B.  Moore,  344. 
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1890.  it  was  sworn  that  he  was  insolvent,  and  that  the  action  wai 
brought  in  his  name  for  the  benefit  of  a  third  person,  whc 
was  alone  beneficially  interested  in  the  result  of  the  suit 
and  in  an  Ananytaous  case  (a),  this  Court  refused  to  com 
pel  an  infant  plaintiff  to  give  security  for  costs. 

Mr.  Serjeant  Wilde ^  in  support  of  his  rule. — The  guard 
ian  was  appointed  by  the  Court;  and  as  he  is  not  in  a  coo 
dition  to  pay  costs,  in  case  the  plaintiff  should  be  noii 
suited,  or  the  defendant  obtain  a  verdict,  either  his  appoiat 
ment  ought  to  be  revoked,  or  he  should  give  the  securit] 
required ;  for  in  Doe  d.  Selby  v.  Alston^  Mr.  Justice  JBdfei 
said  (6),  "  There  are  only  three  instances  in  wUch  tb 
Court  will  interfere  on  behalf  of  a  defendant,  to  oblige  dn 
plaintiff  to  give  security  for  costs;  the  first  is,  when  an  in 
fant  sues,  the  Court  will  oblige  the  prochein  amy^  oi 
guardian,  or  attorney,  to  give  security  for  the  costa; . J« 
condly,  when  the  plaintiff  resides  abroad;  and,  thirdly 
where  there  has  been  a  former  ejectment."  Althou{^ 
in  Yarwouth  v.  Mitchel  (c),  the  Court  of  King*s  Bead 
held,  that  an  infant  who  sues  by  his  prochein  amy  neei 
not  give  security  for  costs,  though  the  prochein  amy  i 
sworn  to  be  insolvent;  yet  there  he  was  the  father  of  dK 
infant,  whilst  this  is  the  case  of  a  guardian  appointed  b] 
the  Court,  who  is  distinguishable  from  a  prochein  amy 
or  nearest  friend  of  the  infant. 

Per  Curiam. — We  think,  that,  under  the  circumstances 
the  defendant  is  entitled  to  the  security  he  requires. 

Rule  absolute. 

(a)  1  Marsh.  4.  (b)  1  Term  Rep.  491. 

(c)  2  Dow.  &  Ryl.  423. 
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Westall  v.  Sturgbs. 

IHE  pUuntiff  WestaUf  as  assignee  of  one  Henry  Bates, 
I  badoupt,  haying  died  since  his  appointment^  and  another 
aangnee  haying  heen  chosen  in  his  stead — 

Mr.  Serjeant  Wilde  applied  for  a  rule;  nisi,  to  enter  a 
aoggettion  of  that  fiict.  on  the  roll,  and  to  substitute  the 
aaiie  of  die  new  assignee,  in  pursuance  of  the  67th  seo- 
tioD  of  the  statute  6  Geo.  4,  c.  16,  by  which  it  is  enacted  (a), 
*^  lliat  whenever  an  assignee  shall  die,  or  a  new  assignee 
^m  aaa%iiees  shall  be  chosen  as  aforesaid,  [see  sect.  66],  no 
BKtioo  at  law,  or  suit  in  equity,  shall  be  thereby  abated ; 
the  Court  in  which  any  action  or  suit  is  depending, 
y,  wpam  the  suggestion  of  such  death,  or  removal  and 
choice,  allow  the  name  of  the  surviving  or  new  assig- 
or  assignees  to  be  substituted  in  the  place  of  the  for-* 
;  and  such  action  or  suit  shall  be  prosecuted  in  the 
or  names  of  the  said  surviving  or  new  assignee  or 
,  m  the  same  manner  as  if  he  or  they  had  origin- 
aBj  commenced  the  same/' 


1830. 

Monday, 
MttjfZrd. 

The  pkdntifl; 
assignee  of  a 
bankrupt,  hav- 
ing died,  and 
another  astigoee 
having  been  ap- 
pointed in  hit 
stead,  the  mle 
to  enter  a  sug- 
gestion of  sndi 
death  on  the 
record,  in  pur- 
suance of  the 
statute  6  Gto, 
4,  c  16,  s.  67f 
is  absolute  in  the 
first  instance. 


Lord  Chief  Justice  Tindal. — I  think  that  the  rule  in 
tUs  case  may  be  made  absolute  in  the  first  instance;  and 
let  die  suggestion  be  entered  accordingly. 


Rule  absolute. 


(a)  This  is  a  new  clause. 
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Mm^rd  CHAMBERS  V.  Bernasconi  and  two  Others. 

The  piaintui;  an  jThE  plaintiff,  an  uncertificated  bankrupt,  sued  out  bail- 
bankraprin  oi^  ^^^^  process  against  the  three  defendants,  his  assignees^ 
^"^^^  under  a  commission  which  had  been  issued  against  binu 
compiafi^  It-  The  plaintiff  made  an  affidavit,  that  the  defendants  were 
iiii«»  wTMtea  indebted  to  him  in  the  sum  of  40,000/.  and  upwards,  tat 
JJJj^^[J*22l  money  had  and  received  by  them  to  his  use ;  by  virtue  of 
Tit  4bat  they  which,  two  of  the  defendants  were  arrested,  and  gave  bafl 
to  iiiiiiifor^iiiii*-  to  the  Sheriff.  The  object  of  the  plaintiff  being  to  try  llw 
od«Jd^*"hlr'  ^^>dity  o^  ^h^  commission.  Lord  Chief  Justice  Thuktl,  an 
SmlJjJh^^  the  27th  AfarcAilast,  made  an  order  for  deUvering  up  the 
giTenbaiitothe  bail-bonds  to  be  cancelled  as  to  the  two  defendants  wfae 
Court  ordered  ^a^  heeu  arrested,  oli  their  enteHng  a  common  appewance^ 
tob^del?^"!^  and  aldo  to  restram  the  plaintiff  from  arresting  the  de^ 
up  to  be  cancel-  fWndsnt  Bemaseoni,  or  taking  any  further  proceeding^ 

led,  on  their  en-        ^.     .  i_  •      .     .t 

teriogacommon  agiimst  him  in  the  meantime. 

appearance. 

Mr.  Serjeant  Russell,  on  a  former  day  in  this  ternij  cm 
the  part  of  the  plaintiff,  applied  fi>r  »  rule  to  shew  cause 
why  the  above  order  of  the  Lord  Chief  Justice  should  noC 
be  rescinded  or  set  aside,  or  why  the  defendants  shoiuld 
not>pay  the  above  sum  of  40,000/L  into  Court.^.. The  learn- 
ed Serjeant  submitted,  that  there  could,  be  no  doubt. but 
that  a  bankrupt  might  hold  his  assignees  to  bfuLfi>r  mor 
ney  had  and  received  by  them  to  his  use;  and  he  may  also 
contest  the  validity  of  the  commission  sued  out  against 
him  in  such  an  action;  and,  although  trover  is  the  usual 
form  of  action,  yet,  in  Donovan  v.  Duff  (a),  the  assignee 
of  an  insolvent  debtor  brought  an  action  for  money  had 
and  received  against  the  assignee  under  a  commission  of 
bankrupt  sued  out  against  the  insolvent,  and  by  which  the 
plaintiff  sought  to  recover  the  proceeds  of  property  be* 

(a)  9  East,  21. 
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to  the  bankrupt,  and  which  had  been  disposed  of        1830. 

lefendant,  as  his  assignee  under  the  commission,     cbambbrb 

die  action  was  brought  for  the  express  purpose  of  v.. 

be  Yalidity  of  the  commisdon,  aiid  no  objection  was 

IB  to  4he  form,  of  action.    It  is,,  therefore,  quite 

iBt  the.  plaintiff,  in  this  case,  had  a  right  to  hold 

sndanCa  to  bail  for  money  had  and  receired/  by 

i  his  uae;  tor,' mTidd's  Practicef  it  is  said  (^ 

XT  common  bail  is  no  longer  dbcretionairy  in  the 

but  is  governed  by  the  arrest^  it  being  a  general 

Bd,  wheneTer  th^  defendant  may  be  arrested,  he 

>  holden  to  special  bail.    Although,  in  Eop  pafte 

(i),  a  bankrupt,  who  had  abandoned  a  petition 

9d  fctr  a,  supersedeas^  and  joined  in  a  conveyance 

•of  his-  property,  and  solicited  and  procured  the 

i  sj^atures  to  'his  certificate,  was  restrained  -  from 

ing  in  an  action  against  the  messenger,  to  try  the 

of  the  commission;  yet  here,  the  plaintiff<not  onfy 

I  his  right  to  dispute  the  commission j  but  never 

led  it,  nor  had  he  obtained  his. certificate;  he 

»  had  a  right  to  arrest  his  assignees  for  money 

1  by^them  after  the  suing  out  of  the  commission  $ 

Court  will  not  try  the  merits  4)£  the  action  on  affi- 

« 
' \. . .    ■  ,  ■    •• 

Cur,*  advi  vutt* 

Chief  Justice  Tindal  now  delivered  the  judgment 
]!ourt,  as  follows: — 

was  an  application  to  the  Court  for  a  Tvit  to  shew 
i^hy  an  order  made  by  the  Chief  Justice,  in  vaca- 
tfaiB  cause,  should  not  be  set  aside;  or  why  the 
40,0002.,  for  which  the  defendants  had  been  arrest* 
aid  not  be  paid  into  Court  It  appeared,  upon  the 
oF  tlie  original  order,  that  the  jplaintiff  was  an  im« 
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certificated  bankrupt,  and  that  he  had  issued  bailable  pro- 
cess against  the  defendants,  who  were  his  assignees,  upon 
an  affidavit  that  the  defendants  were  indebted  to  him  in 
Bernawoni.  ihg  aum  of  40,000/.,  and  upwards,  for  money  had  and  re- 
ceived by  them  to  his  use;  it  being  the  professed  object 
of  the  plainti£r  to  try  by  this  mode  of  proceeding  the  ra- 
lidity  of  the  commission  issued  against  him.  Upon  thk 
process,  two  of  the  defendants  had  been  arrested,  and  had 
given  bail  to  the  Sherifi^;  and  upon  an  application  by  them 
to  the  Chief  Justice  that  the  bail  bonds  should  be  deliver- 
ed up  to  be  cancelled  on  the  defendant's  entering  a  com- 
mon appearance,  an  order  to  that  efiect  was  made. 

It  has  been  objected,  that  there  is  no  ground  for  such 
an  order,  for  that  the  bankrupt  has  a  right  to  try  the  va- 
lidity of  the  commission  by  this  form  of  action,  and,  if  so^ 
has  the  right,  like  any  other  subject,  to  the  security  of  his 
debtor's  person;  and  that  it  is  contrary  to  the  practice  of 
the  Court  to  try  the  merits  of  the  action  on  afiidavita. 
But  we  think  the  Courts  have  always  exercised,  and  have 
the  power  to  exercise,  a  general  control  over  the  right  of 
the  plaintiff  to  hold  to  bail.     Before  the  statute  12  Geo. 
1,  C.29,  the  power  of  arresting  depended  on  the  practice' 
of  the  Courts  only,  modified  from  time  to  time  by  rules  of 
the  Courts  for  that  purpose.     Thus,  the  practice  qf  not 
allowing  a  second  arrest,  for  the  same  cause  of  action;  of 
not  allowing  an  arrest,  when  the  original  debt  was  leas 
than  10/.,  but  raised  up  to  that  sum  by  the  costs  of  a  for- 
mer action;  of  allowing  the  plaintiff  to  hold  to  bail  in  ac- 
tions of  trover  and  trespass — have  no  other  foundation 
than  the  rules  of  the  Courts.    And  the  statute  above  re- 
ferred to,  took  away  no  authority  which  the  Courts  ante- 
cedently possessed,  except  that  it  prevented  the  issuing  of 
bailable  process  for  a  smaller  sum  than  10/.    The  Courts, 
therefore,  may  still  interpose,  and  accordingly,  in  various 
cases,  have  interposed  in  a  summary  way,  and  have  dis- 
charged the  defendant  uii  coininon  bail.     Thus,  in  Frjf  v. 
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(a),  where  the  plaintiff  had  commenced  an  action         1890. 
lie  Prothonotary's  allocatur  for  costs^  and  had  arrest-     chambbes 
he  defendant,  this  Court,  though  they  would  not  stay  <^« 

Bermasconi* 

proceedings^  held  the  arrest  to  be  bad.  In  Taylor  v. 
gims  {b),  the  Court  of  King's  Bench  discharged  a  de* 
ant  out  of  custody,  on  the  ground,  that  the  giving  a 
security  by  the  plaintiff  to  a  creditor  of  the  defendant 
i  not  be  considered  as  money  paid  to  the  defendant's 
upon  which  ground  alone  he  had  been  held  to  bail* 
%ietieh  v.  Bonachich  (c),  the  Court  of  King's  Bench 
larged  the  defendant^  where  it  appeared  from  the 
[tiff*8  own  letters  that  the  defendant  was  his  creditor 
considerable  sum ;  and,  in  Af'  Ginnis  v.  M' Curling  (d), 
jiinciple  that  such  excepted  cases  may  exist,  in  which 
^urtmay  interpose  by  their  summary  jurisdiction,  and 
large  the  defendant,  was  fully  admitted  by  the  Court. 
we  think  the  principal  case  is  of  that  description.  An 
rtificated  bankrupt  can  have  no  property — no  right  of 
ti  even  against  third  persons,  unless  with  the  assent 
b  assignees.  How,  then,  can  he  have  any  as  against 
issignees  themselves?  It  should  be  remembered  also, 
» before  he  was  declared  a  bankrupt,  the  facts  neces- 
to  establish  the  bankruptcy  must  have  been  deposed  to 
1^  by  third  persons,  and  the  bankruptcy  declared  by 
adjudication  of  commissioners  sitting  under  the  au- 
ilj  of  an  act  of  Parliament;  and  it  seems  unreason- 
y  that,  upon  the  single  and  unconfirmed  affidavit  of  the 
cmpt  himself,  all  that  has  been  so  done  should  be 
nto  have  been  so  done  without  foundation;  and  look- 
it  the  consequences  of  allowing  such  a  proceeding,  we 
kthey  would  be  most  injurious  to  the  public;  for  what 
eetable  person  would  become  assignee  to  a  bankrupt's 
tit,  iff  at  any  moment  of  time,  he  was  liable  to  be  ar- 


I  4Taiint.  705.  (c)  6  Bam.  &  Aid.  904. 

I  3Easty  169.  (d)  6  Dow.  &  Ryl.24. 
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1830. 


Chambers 

BeANA£COMI. 


Bested  for  the  full  amount  of  the  assets  realizedi  meidy 
beoause  the  bankrupt  believed^  to  which  belief  his  wishes 
would  often  lead  him,  that  the  commission  was  invalid* 
Without  breaking  in>  therefore!  upon  the  general  rul^ 
thiit  the  Court  will  not  try  the  merits  of  a  case  on  counter 
affidavits,  we  think  this  case  forms  an  exception  of  so 
strong  a  nature,  that  all  must  exclaim  against  applying  to 
it  the  general  rule;  and  upon  this  ground  we  refuse  the 
rule  to  shew  cause. 

Rule  refused. 


Monday^ 
May  ^Srd, 

The  Brighton 
paving  and  im- 
proTeroentact,6 
Oeo,  4,  c.  clxxix. 
8.  255,  enacts, 
that  actions 
against  persons 
proceeding  un- 
der the  act  shail 
be  brought  with- 
in six  calendar 
months  next  af- 
ter the  matter 
or  thing  done. 
The  treasurer, 
survey  or,  and 
contractors  un- 
der the  act, 
dug  a  sewer 
near  the  plain- 
tiff's house,  in 
consequence  of 
which  the  foun- 
dation was  sunk, 
and  the  walb 
were  cracked : 
-^Held,  that 
the  plaintiff's 
right  of  action 
was  limited  to 
six  months  from 
Che  day  the 
cracks  were 
occasioned. 


'4 


Lloyd  r.  Wigney  and  three  Others.  - 

J.  HIS  was  an  action  on  the  case,  and  brought  again|t 
the  defendants,  for  an  injury  done  to  the  plaintiff  s  housj^   ' 
by  the  digging  of  a  sewer,  in  consequence  of  which  tht  f^ 
walls  of  the  house  were  cracked  and  injured.     The  fourth  ^ 
count  of  the  declaration  stated,  that,  before  and  at  dxf   ^ 
time  of  the  committing  of  the  grievances  by  the  defendaii||  ^' 
thereinafter  next  mentioned,  the  plaintiff  was  lawfully  pQ|» 
sessed  of  a  certain  messuage,  dwelling-bouse,  and  stablin|h    = 
with  the  appurtenances  thereunto  belonging,  called  Smi 
New  Ship  Inn,  situate  and  being  in  Ship  Street,  in  tbff 
parish  of  Bright  helmstone,  in  the  county  of  Sussex  ;^  which   i 
said  messuage,   dwelling-house,   and  appurtenances,  he^   i 
the  plaintiff,  used  and  occupied  as  an  inn  for  the  receptiosi   > 
lodging,  and  entertainment  of  travellers  and  others  putting   : 
up  and  abiding  therein,  and  the  business  of  an  inn-keeper 
used,  exercised,  and  carried  on  therein,  to  wit,  at  JBrigJU* 
helmstone  aforesaid ; — yet  the  defendants,  well  knowing  the 
premises,  but  contriving  and  intending  to  injure  and  ag^ 
grieve  the  plaintiff  in  the  use,  occupation,  and  enjoymoit 
of  the  said  messuage,  dwelling-house,  and  stablings  with 


IN  THE  BLEVEMTU  YEAR  OF  GEO.  lY.  £23 

the  appurtenances,  theretofore,  to  wit,  on  the  19th  Febrtfk  '  1690. 
try,  1828,  and  on  divers  other  days  and  times  between  ^lotd 
list  day  and  the  day  of  the  commencement  of  this  suit,  *• 

WlONEY. 

nnongfiilly  and  unjustly,  without  the  leave  or  licence  of, 
nd  agiunst  the  will  of  the  plaintiff,  did,  by  divers  wrongful 
od  improper  acta,  and  otherwise,  wrongfully  and  injuri- 
iisly  cause  and  procure  the  foundation  and  walls,  and 
idler  parts  of  the  said  messuage,  dwelling-house,  and  pre* 
■bes,  to  sink,  bilge,  and  become  cracked,  injured,  and 
Koken,  and  in  danger  of  falling;  and  the  said  messuage 
ind  dwelling-house  and  premises  then  and  there  became 
md  were  rendered  unfit  for  habitation  for  a  long  space  of 
]ine,]to  wit,  from  the  day  and  year  aforesaid,  hitherto ;  and, 
ly  means  of  the  premises,  the  plaintiff  had  been  forced 
md  obliged  to  pay,  lay  out,  and  expend,  and  had  paid, 
lid  out,  and  expended  divers  large  sums  of  money, 
owmnting  in  the  whole  to  the  sum  of  500/.,  in  repairing, 
qpporting,  and  amending  the  foimdation  walls,  and  other 
MTts  of  the  said  messuage,  dwelling-house,  and  premises ; 
■dalso,  during  all  the  time  aforesaid,  the  plaintiff,  his  fa- 
■ly  and  guests  residing  in  the  said  messuage,  dwelling- 
NNtte,  and  premises,  were  greatly  disturbed  and  iiicom- 
■odcd;  and  also,  by  means  of  the  premises,  divers  persons, 
llio,  at  the  time  of  the  committing  of  the  grievance  last 
ribresaid,  were  boarding,  lodging,  and  residing  in  the  said 
Mtsuage,  dwelling-house,  and  premises  of  the  plaintiff,  to 
lie  great  gains  and  profits  of  the  plaintiff,  left  and  quitted 
lie  same;  and  also,  by  means  of  the  premises,  the  plaintiff 
bid  been  greatly  injured  in  his  business  of  an  innkeeper, 
bring  lost  the  custom  and  employment  of  divers,  to  wit, 
if  one  hundred  travellers  and  guests,  who  would  other- 
rise  have  employed  the  plaintiff  in  his  said  trade  and  bu- 
ness,  and  put  up,  resided,  and  lodged  at  the  said  mes- 
i^ge,  dwelling-house,  and  premises  of  the  plaintiff,  to  the 
[Kat  gains,  profits,  and  advantage  of  the  plaintiff,  to  wit, 
t  BrigkiJ^knsione,  aforesaid.-- There  were  other  counts 
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1830^  for  wrongfully  and  improperly  making  and  digging  a 
trench  or  sewer,  by  virtue  of  which  the  foundation  of  the 
plaintiff's  house  sunk,  and  the  walls  were  cracked;  and 
also  counts  for  not  shoring  up  the  premises* 

At  the  trial,  before  Mr.  Justice  Gc^elee^  at  the  last  assises 
for  the  county  of  Sussex,  it  appeared  that  the  defendant 
Wigney  was  the  treasurer  appointed  by  the  commissioners^ 
under  the  statute  6  Geo,  4,  c.  clxxix,  (an  act  for  the  better 
regulating,  paving,  improving,  and  managing  the  town  of 
Brighthelmstone,  aAd  the  poor  thereof) ;  that  the  defend-* 
ant  Wildsy  was  the  surveyor,  and  the  two  other  defendants 
were  contractors  for  making  a  public  sewer  in  a  street  at 
Brighton  in  which  the  plaintiff's  house  was  situate.     The 
plaintiff  gave  in  evidence  the  following  notice  of  actioOi 
which  he  proved  to  have  been  served  on  each  of  the  de- 
fendants. 

"  To  William  Wigney,  Aaron  Wilds,    William  LamberU 
senior,  and  William  Lambert,  junior. 
**  I  do  hereby  give  you  notice,  that,  at  or  shortly  afteT 
the  expiration  of  fourteen  days  from  the  time  of  your  beui% 
served  with  this  notice,  I  shall  commence  an  action  in 
Court  of  Common  Pleas  against  you,  to  recover  di 

for  the  injury  I  have  sustained  by  reaspn  of  your  wro lig 

ful  acts,  to  wit,  that  you  did  some  time  in  the  months 
February,  March,  and  April,  now  last  past,  by  yourseh 
your  servants,  or  workmen,  make,  alter,  cut,  dig,  w< 
and  enlarge  divers  sewers,  gutters,  drains,  and  ditch< 
and  under  a  certain  street  in  the  town  of  Brighthehnst* 
in  the  county  of  Sussex,  commonly  known  by  the  niiini^~  o/ 
Ship  Street,  near  to  and  under  a  certain  messuage   or 
dwelling-house,  stabling,  and  premises,  in  my  tenure  nnd 
occupation  as  an  inn,  commonly  known  by  the  name  of  t&e 
New  Ship  Inn,  situate  and  being  in  Ship  Street  afoie» 
said,  in  so  negligent,  incautious,  improvident,  and  impro- 
per a  manner,  that  certain  of  the  walls  of  the  said  mesm. 
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age  and  prenuses  sank  and  cracked,  and  the  said  mes-         1830. 
muMge  and  premises  generally  became  and  were  greatly  en- 
dangered and  otherwise  injured ;  and,  by  reason  thereof, 
eertain  persons  then  using  the  said  messuage  and  premis- 
es as  such  inn  as  aforesaid,  immediately  quitted  the  same, 
mod  divers  other  persons  have  since  omitted  to  use  the 
mtid  laessuage  and  premises  as  such  inn  as  aforesaid,  who 
would  have  firequented  and  used  the  same,  but  for  the 
dimage  occasioned  in  manner  above  mentioned;  and  also, 
that  you  did»  by  yourselves,  your  servants,  pr  workmen^ 
after  jdie  sinking  and  cracking  of  the  walls  as  aforesaid,  so 
Hsiifllciently,  imprudently,  and  unskilfully  shore  up  and 
support  the  said  messuage  and  premises,  that  I  have  been 
ftr  many  months  deprived  of  so  full  and  beneficial  an  en- 
joyment and  occupation  thereof  as  I  ought  to  and  other- 
wiie  would  have  had ;  and  by  reason  of  the  above  premises 
I  have  suffered  great  loss  and  damage. 

Dated  this  19th  day  of  ^^.     ^^^  David  Lloydr 

September,  \9SS.  v    »       ^  ^ 

The  fiicts  proved  were  as  follows — In  the  beginning  of 
Fthruary,  1828,  the  defendants  gave  the  plaintiff  notice 
diat  they  intended  to  construct  a  sewer  in  Ship  Street ,  in 
ufaich  the  plaintiff's  house  was  situate ;  that  the  sewer  was 
dag  to  the  depth  of  twenty-seven  feet ;  and  that  the  soil 
bemg  friable  and  shingly,  and  the  defendants  not  having 
supported  the  sides  of  the  sewer  or  trench  with  struts 
leroiB,  Uie  foundation  of  the  plaintiff's  house  sank,  and  the 
wafls  cracked^  although  they  had  been  shored  up  by  the 
defendants  shortly  after  they  began  to  dig  the  sewer,  and 
which  was  completed  on  the  16th  of  March  ;  but  the  shores 
RmaiDed  against  the  walls  of  the  plaintiff's  house  until  the 
■iddle  of  the  month  of  AprU  following ;  and  the  plaintiff 
proved  that  he  had  suffered  inconvenience,  by  the  shores 
[nereating  free  access  to  his  house  after  the  sewer  was  fi- 
nihed;  but  the  walls  were  cracked  shortly  afler  it  was  dug, 
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1830.  and  the  present  action  was  ccminienced  on  the  6th  October i 
Lloyd  ISS8,  the  defendants  having  been  served  with' the  above 
notice  on  the  19th  September  precedmg. 

For  the  defendants,  it  was  objected — Firsts  that  the 
action  had  been  commenced  too  late,  as  the  S55th  section' 
of  the  act  enacts  that  all  actions  brought  against  any  per- 
son or  persons,  for  any  thing  done  in  pursuance  of  the 
act,  shall  be  brought  within  six  calendar  months  after  the' 
matter  or  thing  done;  and  that  notice  shall  be  given  to  the= 
commissioners  appointed  under  the  act,  of  the  cause  or 
ground  of  action.  Here,  the  matter  or  thing  done,  rtar.  the 
digging  of  the  sewer,  having  been  completed  more  than 
six  months  before  the  action  was  commenced,  and  there 
being  nothing  in  the  notice  of  action,  or  in  either  of  the 
counts  of  the  declaration  applicable  to  the  only  injury, 
the  plaintiff  proved  he  had  sustained,  namely,  the  preven-^ 
tion  of  access  to  his  house  by  keeping  up  the  shores  after 
the  completion  of  the  sewer,  he  ought  to  have  been  nonsuit- 
ed. Secondly,  the  notice  of  action  ought  to  have  been  ad- 
dressed to  the  defendant  Wigney  in  his  character  of  trea- 
surer, or  to  the  commissioners  under  the  act.  And,  lastly^ 
as  the  plaintiff  had  notice  that  the  commissioners  intended 
to  make  the  sewer,  before  the  work  was  commenced,  it  wai 
his  duty  to  have  taken  proper  precautions  for  the  safety  of 
his  house.  • 

The  learned  Judge  left  it  to  the  Jury  to  say— ;/Cril, 
whether  there  was  negligence  in  the  construction  of 
the  sewer;  secondly ,  whether  the  plaintiff  had  notice 
from  the  commissioners,  as  to  their  intention  to  dig  the 
sewer  so  deep;  and  lastly,  whether  the  access  to  the 
plaintiff's  house  had  been  obstructed  by  the  keeping  up 
of  the  shores  after  the  6th  April,  18^8,  so  as  to  bring  the 
plaintiff's  cause  of  action  within  the  six  months,  as  required 
by  the  255th  section  of  the  act. 

The  Jury  found  a  verdict  for  the  plaintiff  against  all 
the  defendants,  damages  100/.,  and  said  that  the  access  tc^ 
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Ae  plaintiff's  house  had  been  obstructed  by  the  keeping  1^«^* 
vp  of  the  shores  subsequently  to  the  6th  April.  The 
Jearned  Judge,  however,  reserved  to  the  defendants  leave 
to  niQVje  to  set  aside  the  verdict,  and  enter  a  nonsuit,  or 
that  a  new  trial  might  be  had,  in  case  the  Court  should  be 
of  opinion  that  the  action  was  not  maintainable  on  the 
objections  taken  at  the  trial. 

«  Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  ac- 
cordingly obtained  a  rule  nm,  and  relied  mainly  on  the 
^und,  that  the  action  was  not  commenced  within  the 
period  limited  by  the  act,  as  the  only  continuing  damage 
aceming  to  the  plaintiff  was,  the  defendants  keeping  up  the 
shores,  which  was  not  complained  of  in  the  notice,  or  alleg- 
ed as  a  ground  of  injury  in  either  of  the  counts  in  the  decla- 
ration; and,  there  was  no  ground  for  saying  that  the  de- 
&iidants  were  not  fully  authorized  to  dig  the  sewer,  or  that 
they  had  exceeded  their  jurisdiction  in  so  doing.  The 
Juiy  negatived  the  fact  of  their  having  been  guilty  of 
negligence  in  its  construction.  In  the  case  of  the  Go- 
teroor  and  Company  of  the  British  Cast  Plate  Manu- 
Jsdurers  v.  Meredith  {a),  where  the  acts  of  commissioners 
appointed  by  a  paving  act,  occasioned  a  damage  to  an 
]ii£vidual,  without  any  excess  of  jurisdiction  on  their  part, 
it  was  held,  that  neither  they,  nor  the  labourers  employ- 
ed by,  and  acting  under  them,  were  liable  to  an  action. 
But,  as  the  plaintiffhad  notice  that  the  sewer  was  about  to 
be  dug,  previously  to  the  commencement  of  the  wOrk,it  was 
incumbent  on  him  to  protect  his  own  house;  for,  in  Pei/- 
toH  V.  The  Governors  of  St.  Thomas's  Hospital  (6),  where 
the  reversioner  of  a  house  brought  an  action  on  the  case 
against  the  owner  of  the  adjoining  house,  for  pulling  it 
down,  without  shoring  up  the  plaintiff's  house,  in  conse- 
quence of  which  it  was  impaired,  and  in  part  fell  down,  it 

(a)  4  Term  Rep.  794. 
(h)  9  Bam.  &  Cress.  725;  S.  C.  3  Car.  &  Payne,  363. 
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18ao.  was  held,  that,  as  the  plaintiff  had  not  alleged  or  proved 
any  right  to  have  his  house  supported  by  the  defendants, 
he  was  bound  to  protect  himself  by  shoring,  and  could  not 
complain  that  the  defendants  had  neglected  to  do  it. 

Mr.  Serjeant  Tc^dy  now  shewed  cause. — As  no  objee-» 
tion  was  made  to  the  declaration  at  the  trials  it  is  How  toa 
late  to  raise  it;  and  it  is  a  well-known  and  established 
principle  of  pleading,  that  it  is  sufficient  for  a  plaintiff  to 
describe  in  his  declaration  the  main  cause  of  the  damage 
or  injury  he  has  sustained;  and  here  he  has  alleged,  that 
the  defendants  wrongfully  caused  the  foundation  and  waUs 
of  his  house  to  sink  and  become  cracked,  and  in  danger  of 
falling,  which  might  have  been  obviated,  if  the  sides  of 
the  sewer  had  been  properly  secured  by  piles  and  struts^ 
so   as  to  prevent    the  loose  earth  from  falling   in,  by 
which  the  foundation  of  the  plaintiff's  house  was  injured. 
The  causa  causans  was  the  digging  the  sewer  too  deep; 
and  in  Jones  v.  Bird  (a),  it  was  held,  that  commission-* 
ers  of  sewers,  and  persons  working  by  their  order,  in  the 
course  of  the  necessary  repair  of  a  sewer  in  the  neigh«- 
bourhood  of  houses,  are  bound  to  take  all  such  proper 
precautions  for  securing  them,  and  to  shore  theHi  up  if 
necessary,  as  skilful  persons  would  do;  and  that  they  were 
bound  to  give  the  own^r  of  a  house  specific  notice  of  the 
danger  arising  therefrom ;  and  that  a  general  notice  to  him 
to  take  proper  means  to  secure  his  house,  was  not  sufficient. 
There,  too,  the  notice  of  action  stated,  that  the  defend- 
ants, who  were  contractors  under  the  commissioners,  made, 
altered,  cut,  dug,  worked,  and  enlarged  certain  sewers,  mn^ 
ing  under,  through,  or  adjoining,  or  near  to  the  plaintiff's 
house,  in  so  negligent,  incautious,  unskilful,  improvident, 
and  improper  a  manner,  that  it  fell  down ;  and  by  the  de» 
claration  and  proof  given,  it  appeared  that  the  sewer  did 
not  run  close  to  the  plaintiff's  house,  but  close  to  five 

(«)  5  Bam.  &  Aid.  837  i  S.  C.  1  Dow.  &  Ryl.  497- 
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ocber  bouses  adjoining  thereto,  and  that  the  house  was         1830. 
dunaged,  and  fell  in  consequence  of  the  fall  of  a  stack  of 
dumneys  of  one  of  those  houses  which  had  been  built  on 
the  arch  of  the  sewer,  and  which  had  been  insufficiently    . 
shored  up  by  the  defendants  during  the  continuance  of 
the  work;  it  was  held  that  this  "notice  sufficiently  describe 
ed  the  cause  of  action,  and  Mr.  Justice  Bat/ley  said  (a): 
^  A  notice  of  this  sort  does  not  require  the  same  preci- 
sbn  as  a  declaration.    It  is  quite  sufficient  if  it  calls  the 
attaation  of  the  defendants  to  the  general  nature  of  the 
iDJory,  so  that  they  may  go  to  the  premises,  and  see  what 
the  ground  of  complaint  is.    If  it  were  otherwise,  it  would 
be  necessary,  in  many  oases,  to  have  a  notice  with  several 
ooonts  in  it."     Here,  the  plaintiff  expressly  gave  the  de- 
fendants notice,  that,  after  the  cracking  of  the  walls,  the 
premises  were  so  insufficiently  shored  up  and  supported, 
that  he  had  been  deprived  of  so  full  and  beneficial  an  en- 
joyment and  occupation  thereof  as  he  otherwise  would 
have  had;  and  the  defendants,  by  placing  the  shores  against 
thewalls  of  the  house,  in  fact  admitted  that  they  had  caused 
the  foundation  to  sink:  they  are,  therefore,  liable  for  all 
the  consequences.    But  the  shores  were  so  placed,  as  not 
merely  to  prevent  the  effect  of  an  injury  which  might  be 
occasitmed  by  the  digging  of  the  sewer,  but  to  prevent  all 
access  to  the  plaintiff's  house.     Lastly ^  the  action  was 
commenced  in  time.    The  thing  done  in  the  255tli  sec- 
tion of  the  statute,  applies  to  a  continuing  injury ;  and  here, 
although  the  cracks  in  the  wall  were  the  original  or  pri- 
mary cause  of  damage,  yet,  the  keeping  up  the  shores  was 
a  continuation  of  such  damage ;  and  as  long  as  the  cracks 
remained,  the  plaintff  had  his  right  of  action  against  the 
defendants.     The  act  of  commission  was  the  digging  of 
the  sewer;  the  act  of  omission,  the  not  shoring  it  up  pro« 
perly:  and  as  the  access  to  the  plaintifTs  house  was  ob- 

(«)  5  Barn.  &  Aid.  846. 
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1830.  structed  within  six  months  from  the  commencement  of 
the  action,  it  is  an  injury  within  the  fourth  count  of 
the  declaration,  in  which  the  plaintiff  alleged,  that  the 
defendants  did,  by  divers  wrongful  and  improper  aetSi 
wrongfully  and  injuriously  cause  and  procure  the  fomn 
dation  and  walls  of  the  house  to  sink,  bilge,  and  become 
cracked,  injured,  and  broken,  and  in  danger  of  fidfing; 
and  that  the  house  became  and  was  rendered  unfit  for 
habitation,  for  a  long  space  of  time.  The  plaintiff  under 
that  count  proved,  that  the  defendants  had  placed  shores 
against  the  walls  of  his  house,  by  which  they  admitted 
that  some  antecedent  act  called  upon  them  to  do  so,  and 
they  injudiciously  allowed  them  to  remain,  by  which,  as 
the  Jury  found,  the  access  to  the  plaintiff's  house  was 
obstructed:  and  although  it  has  been  siud  that  he  should 
have  shored  up  or  protected  his  house;  yet  it  does  not 
appear  that  he  bad  any  notice  that  the  defendants  intend- 
ed to  dig  the  sewer  so  deep ;  and  he  had  every  reason  to 
presume  that  they  would  take  all  such  proper  precautions 
as  were  necessary,  and  see  that  the  sewer  was  properly 
dug,  and  the  sides  properly  shored  up  or  secured. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Andrews  in  support 
of  the  rule. — The  defendants  were  acting  in  the  execution 
of  a  public  duty,  and  under  an  act  of  Parliament  for  improv- 
ing the  town  ot  Brighton,  which  authorized  the  commission- 
ers appointed  by  that  act  to  cut  and  make  drains  and  sewers. 
A  continuing  damage  within  six  months  is  not  sufficient  to 
give  the  plaintiff  a  right  of  action;  there  must  be  a  continu- 
ing negligence  on  the  part  of  the  defendants.  The  Jury 
merely  found  that  the  access  to  the  plaintiff's  house  was 
obstructed  subsequently  to  the  6th  of  April;  but  the  con- 
sequence, as  proved,  did  not  result  from  the  nature  of  the 
work,  but  from  the  keeping  up  of  the  shores.  The  plaintiff 
had  sufficient  knowledge  of  what  was  going  on  without  any 
notice  ft  oni  the  commissioners^  and  he  was  bound  to  take 
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care  of  his  own  house.     But  the  form  of  the  notice  and  of        1830. 
the  dedaiation,  coupled  with  the  CYidence  adduced  by  the 
pbintiff,  are  a  complete  answer  to  his  right  of  action;  for 
he  has  not  complained  of  an  injury  by  the  keeping  up  of 
the  shotest  but  only  that  his  house  was  insuflBciently  and 
nDsidUblly  shored  up  and  supported.    But  the  walls  were 
cncked,  and  the  foundation  sunk,  more  than  six  months 
befinre  the  action  was  brought;  and  a  continuing  damage 
or  injury  can  only  arise  where  each  day  brings  a  repeti- 
tion of  the  injury ;  but  the  mere  circumstance  of  the  cracks 
remaining  in  the  walls  is  not  a  continuing  damage  within 
die  terms  of  the  notice  or  the  declaration.    The  suit, 
therefore,  was  not  commenced  in  time;  for  the  plaintiff's 
cause  of  acticui  accrued  on  the  day  the  walls  were  crack- 
ed, and  the  mere  continuance  of  the  cracks  gave  him  no 
new  light  of  action.     In  Godin  y.  Ferris  (a),  it  was  held, 
diat  an  action  could  not  be  maintained  against  the  oflBcers 
of  the  customs  for  seizing  goods  as  forfeited  by  the  re- 
Yenoe  laws,  unless  it  were  brought  within  three  months 
after  the  actual  seizure,  notwithstanding  a  suit  was  insti- 
toted  in  the  Exchequer  for  the  condemnation  of  the  goods, 
which  was  depending  at  the  expiration  of  the  three  months. 
So,  in  Saunders  y.  Saunders  (6),  where  the  commander  of 
one  of  the  king's  armed  Yessels  seized  a  vessel  and  cargo 
at  tea,  and  brought  them  into  the  next  port  on  suspicion 
of  smuggling;  and  after  process  in  the  Exchequer^  the 
owner  procured  an  order  for  re-delivery,  under  which  he 
obtained  only  a  part  of  the  goods  from  the  defendant;  it 
was  held  that  the  owner  could  not  maintain  trover  for  the 
remainder,  if  the  action  were  brought  after  three  months 
from  the  original  seizure,  though  within  three  months  from 
the  order  for  the  re-delivery.     Although,  in  Roberts  v. 
Bead{c)/itwss  held,  that  though  the  general  highway  act, 
13  Geo.  3,  c.  78,  s.  81,  directs  that  actions  against  any  per- 

(«)  2  Ilea.  BL  14.         (6)  2  East,  254.         (c)  16  £ast,  215. 
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IB30.        sons  for  any  thing  done  or  acted  in  pursuance  thereof^ 
^^^      shall  be  commenced  within  three  calendar  months  after 
»•  the  fact  committed^  and  not  afterwards ;  yet,  that,  if  sur- 

veyors  of  highways,  in  the  execution  of  their  office»  underr 
mine  a  wall  adjoining  to  the  highway,  which  did  not  fall 
more  than  three  months  afterwards,  they  were  subject  to 
an  action  on  the  case  for  the  consequential  injury  within 
three  months  after  the  falling  of  the  wall;  yet  Lord  Elr 
lenborpugh  said— '^  It  is  sufficient,  that  the  action  was 
brought  witbm  three  months  after  the  wall  fell,  for  that  is 
the  gravamen^  the  consequential  damage  is  the  cause  of 
action  in  this  case."  So,  here  the  cracking  of  the  walls 
and  the  sinking  of  the  foundation  of  the  plaintiff's  house 
were  the  gravamen,  and  the  consequential  damage  arose 
immediately,  which  was  more  than  six  months  before  the  ac- 
tion was  brought.  In  Crook  v.  M*  TavUh  (a),  where  an  of- 
ficer in  the  preventive  service  boarded  a  ship,  and  left  thcee 
men  on  board,  and  on  the  following  morning  returned  and 
told  the  master  he  had  seized  her,  and  detained  her  for 
nearly  a  month,  it  was  held  that  an  action  of  trespass  for 
the  seizure  must  be  brought  within  three  months  from  the 
day  of  boarding  the  vessel,  as  the  act  of  seizure  on  that 
day  must  be  considered  as  the  matter  or  thing  done  with-^ 
in  the  meaning  of  the  statute  28  Geo.  3,  c.  37,  which  re* 
quires  all  actions  brought  against  any  person  for  any  thing 
done  by  him  in  pursuance  of  that  or  any  other  statute  re* 
lating  to  his  Majesty's  customs  or  excise,  to  be  commenced 
within  three  months  next  after  the  matter  or  thing  done. 
So,  here  the  matter  or  thing  dope  was  the  causing  the  walls 
to  crack,  and  the  foundation  of  the  house  to.  sink.  In 
Maasey  v.  Johnson  (6),  which  was  the  case  of  a  continuing 
imprisonment,  it  was  held  that  a  magistrate  is  liable  to 
answer  in  an  action  for  such  part  of  the  imprisonment  suf- 
fered under  his  warrant  as  was  within  six  calendar  months 

(«)  8  B.  Moore,  265;  5.  t\  \  Bin;;.  167-  (6)  12 East,  6/. 
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before  die  acticm  was  commenced  against  him.  So,  in  isao. 
GUkm  T.  Baddingtcm  (a),  where  the  London  Dock  Com* 
paiqr  nndennined  the  wall  of  a  wharf,  m  consequence  of 
which  it  fen,  it  was  held,  that,  as  the  action  was  brought 
wiAin  m  months  after  the  falling  of  the  wall,  it  was  suf- 
ident,  althongfa  it  had  been  undermined  two  years  pre- 
viottdy.  There,  the  plaintiff  sustained  a  positive  damage 
by  die  fidDtng  of  the  wall,  whilst  here  he  received  none 
aft»r  the  walls  were  cracked;  and  the  only  injury  he  prov- 
ed he  had  spistained  was  by  the  keeping  up  of  the  shores 
by  which  the  access  to  his  house  was  obstructed,  and 
which  did  not  form  a  subject  of  complaint,  either  in  the 
notice  or  in  any  of  the  counts  of  the  declaration. 

Lord  Chief  Justice  Tindal. — It  appears  to  me,  that  it 
is  not  necessary  for  the  Court  to  decide  on  several  of  the 
points  which  have  been  raised  in  the  course  of  the  argu- 
nent;  for  the  main  question  is,  whether  any  damage  was 
pioved  to  have  been  sustained  by  the  plaintiff  within  the 
tne  limited  for  the  commencement  of  his  action  by  the 
SSSth  section  of  the  statute,  and  within  the  terms  of  his 
Dodce  and  declaration;  for,  unless  he  bring  himself  within 
tiwse  three  predicaments,  this  action  is  not  maintainable. 
The  Jury  have  negatived  that  the  plaintiff  sustained  any 
dsmage  within  the  six  months,  within  which  period  the 
action  ought  to  have  been  commenced,  except  the  keep- 
ing up  the  shores  against  his  house,  and  the  consequent 
obstruction  of  access  to  it.     The  question  then  is,  whether 
that  particular  damage  is  the  cause  of  injury  stated  in  the 
pbintiflrs  notice  of  action,  or  in  his  declaration.     In  the 
notice  it  is  stated  that  the  defendants,  by  themselves,  their 
terrants,  and  workmen,  made,  cut,  and  dug  divers  sewers 
and  drains  near  to  the  plaintiff's  house,  in  so  negligent  and 
improper  a  manner,  that  certain  of  the  walls  of  the  said 

(a)  I  Ryan  &  Mood.  161. 
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IBdO.        messuage  and  premises  sank  and  cracked,  and  that  the 
premises  generally  became  greatly  endangered  and  injur- 
ed«  and  by  reason  thereof  certain  persons  therein  theniin- 
mediately  quitted  the  same,  and  divers  other  persons  have 
since  omitted  to  use  them,  who  would  have  frequented 
and  used  them  but  for  the  damage  occasioned  in  the  man- 
ner above  mentioned;  and  also  that  the  defendants  did,  by 
themselves,  their  servants,  and  workmen,  after  the  sinking 
and  cracking  of  the  walls  as  aforesaid,  so  insufficiently,  im- 
prudently, and  unskilfully  shore  up  and  support  the  pre- 
mises, that  the  plaintiff  had  been  for  many  months  de- 
prived of  so  full  and  beneficial  an  enjoyment  and  occupa- 
tion thereof  as  he  ought  to  and  otherwise  would  have  had* 
That  does  not  apply  to  an  injury  or  damage  resulting  to 
the  plaintiff  from  keeping  up  the  shores,  or  not  takii^ 
them  away.     Let  us  then  look  at  the  fourth  count  of  the 
declaration,  on  which  the  plaintiff  relies,  and  in  which  it 
is  alleged  that  the  defendants  wrongfuUy  and  unjustlyt 
without  the  leave  or  licence,  and  against  the  will  of  the 
plaintiff,  did,  by  divers  wrongful  and  improper  acts,  and 
otherwise,  wrongfully  and  injuriously,  cause  and  procure 
the  foundation  and  walls  and  other  parts  of  the  said  mes- 
suage, dwelling-house,  and  premises,  to  sink,  bilge,  and 
become  cracked,  injured,  and  broken,  and  in  danger  o^ 
falling;  and  the  said  messuage,  &c.  &c.  then  and  there  be- 
came and  were  rendered  unfit  for  habitation  for  a  long 
space  of  time,  to  wit,  from  the   19th  February^   18S8, 
hitherto ;  and  that,  during  all  the  time  aforesaid,  the  plain- 
tiff, his  family,  and  guests,  residing  in  the  said  messuage, 
were  greatly  disturbed  and   incommoded;   and  also,  by 
means  of  the  premises,  the  plaintiff  had  been  greatly 
injured  in  his  business  of  an  innkeeper,  having  lost  the 
custom  and  employment  of  divers,  to  wit,  of  one  hundred 
travellers  and  guests,  who  would  otherwise  have  employ- 
ed the  plaintiff  in  his  said  trade  and  business,  and  put  upt 
resided,  and  lodged  at  the  said  premises  of  the  pliuntiffl 
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Now,  this  certainly  docs  not  correspond  with  the  only  IB30. 
damage  the  plaintiff  proved  he  had  sustained  within  six 
months  previously  to  the  day  of  the  commencement  of  this 
action,  namely,  the  not  removing  the  shores.  It  there- 
fore seems  to  me,  on  this  short  ground,  that  the  damage 
lesoltiiig  to  the  plaintiff,  after  the  cracking  of  the  walls, 
hy  keeping  up  the  shores,  was  not  properly  described  either 
in  his  notice  of  action  or  in  the  declaration ;  and  that,  as 
die  action  was  not  commenced  within  six  months  from  the 
time  of  the  cracking  of  the  walls,  the  rule  for  entering  a 
noDsnit  must  be  made' absolute. 

Mr.  Justice  Park.  —  I  fully  agree  with  my  Lord 
Qdef  Justice.  The  injury  occasioned  to  the  pbuntiff 
bj  the  digging  of  the  trench  or  sewer  was  more  than 
nz  months  before  the  commencement  of  his  action,  and 
ID  was  all  the  damage  consequent  upon  it.  The  words 
cf  die  255th  section  of  the  statute  are,  that  all  actions 
against  persons  for  any  thing  done  in  pursuance  of  the 
act,  shall  be  brought  within  six  calendar  months  after 
the  matter  or  thing  dane^  and  not  after  the  cu:t  com- 
wiUed;  and  although  the  keeping  up  the  shores  might 
ksfe  occasioned  an  injury  to  the  plaintiff^  it  is  not  stated 
cither  in  the  notice  or  in  the  declaration.  The  fourth 
eoQDt  alleges  that  the  defendants  did,  by  divers  wrongful 
and  improper  acts,  cause  and  procure  the  foundation  and 
valb  of  the  plaintiff's  house  to  sink  and  become  cracked 
and  in  danger  of  falling;  but  the  evidence  was  that  the 
only  inconvenience  the  plaintiff  had  experienced  after  the 
cracking  of  the  walls,  which  was  more  than  six  months  be- 
fere  the  action  was  brought,  was  by  the  shores  obstruct- 
ing the  access  to  his  house.  As,  therefore,  the  keeping 
vp  die  shores  was  not  stated  as  a  ground  of  damage  or  in- 
jmy  to  the  plaintiff  in  the  notice  or  declaration,  and  as  the 
walls  were  cracked  more  than  six  months  before  the  ac- 
tion was  brought,  I  am  of  opinion  that  it  was  commenced 


235 


236  CASES  IN  EASTER  TERM, 

1830.         too  late,  and  consequently,  that  the  plaintiff  is  not  entitled 
to  recover. 

Mr.  Justice  Gaselee. — The  only  mode  by  which  this 
verdict  could  be  supported,  would  be  on  the  suppositkni 
that  the  injury  proved  at  the  trial,  within  the  six  months, 
by  ,the  keeping  up  the  shores,  must  be  considered  as  part 
of  the  act  done,  viz.  a  damage  resulting  to  the  plaintiff 
from  the  digging  or  sinking  of  the  sewer.  The  questian 
then  is,  whether  the  shoring  up  the  walls,  and  keepingup 
the  shores,  so  as  to  obstruct  the  access  to  the  plaiirtiff^ 
house,  is  a  continuing  damage,  within  either  of  the  connlB 
of  the  declaration.  Although  I  entertain  some  doubt  on 
the  subject,  it  is  not  so  strong  as  to  induce  me  to  differ 
from  the  rest  of  the  Court.  There  was  no  evidence  that  the 
house  was  shored  up  in  an  insu£5cient  or  unskilful  manner; 
and  the  omission  or  neglect  to  remove  the  shores  form- 
ed  no  subject  of  complaint  either  in  the  notice  of  action  or 
the  declaration;  as  in  the  notice  the  plaintiff  alleged  that 
the  defendants,  had  made  and  dug  a  sewer,  in  so  negligent 
and  improper  a  manner,  that  certain  walls  of  his  house 
sunk  and  cracked,  and  that,  after  the  sinking  and  cracking 
of  the  walls,  they  insufficiently  and  unskilfully  shored  uf 
and  supported  the  premises;  and  in  the  declaration  ht 
averred  that  the  defendants  wrongfully  and  injurioudjr 
caused  and  procured  the  foundation  and  walls  of  his  house 
to  sink  and  become  cracked  and  injured,  but  no  mentioB 
was  made  as  to  its  having  been  improperly  shored  up;  and 
the  walls  were  cracked  more  than  six  months  before  the 
action  was  brought. 

M n  Justice  Bos anquet. — ^I  am  also  of  opini(m  that  tiik 
rule  ought  to  be  made  absolute.  Two  injuries  were  com- 
plained of  in  the  notice  of  SLctioni—Jirst,  the  injury  dons 
to  the  plaintiff's  house  by  the  digging  of  the  sewer^  and 
by  wluch  the  walls  were  cracked  and  sunk;  and|SecaiuII)ft 
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by  the  unskilfully  shoring  up  the  premises  after  the  sinking 
and  cracking  of  the  walls;  and  the  only  damage  the  plain- 
tiff proved  he  had  sustained  was  by  the  defendants'  omit- 
tii^  to  remove  the  shores  after  the  sewer  was  complet- 
ed, and  by  which  the  access  to  his  house  was  obstruct- 
ed. Now,  the  injury  done  to  the  house  by  the  cracking  of 
Ihe  walls  was  more  than  six  months  before  the  commence- 
■ent  of  the  action,  and  th^  mere  continuance  of  the  cracks 
flBmot  be  considered  as  a  continuing  damage,  for  they  re- 
■ained  the  same  as  at  first,  and  would  have  so  continued 
fer  mooths  or  years*   Beisdes,  the  plaintiff  received  no  ad- 
ditional injury  after  the  walls  were  cracked.  As,  therefore, 
the  action  was  not  brought  within  six  months  from  the  time 
tiie  walls  were  cracked,  and  the  not  removing  the  shores 
ftnoed  no  ground  of  complaint  either  in  the  plaintiff's  no- 
tice of  action  or  in  the  declaration,  the  rule  for  entering  a 
lonsoit  nmst  be  made — 

Absolute. 


1830. 


Scott  v.  Watxinson. 

1  His  was  an  action  of  assumpsit  for  the  breach  of  a 
contract  entered  into  by  the  defendant  for  the  sale  of  a 
ceitsin  quantity  of  hay  to  the  plaintiff.  The  declaration 
itstedy  that  the  plaintiff  agreed  to  buy,  and  the  defendant 
to  sell,  a  certain  stack  of  hay  to  the  plaintiff,  of  the  value 
of  18iL,  to  be  taken  away  by  the  plaintiff  within  a  reason- 
iNe  time. 

At  the  trial,  before  Mr.  Baron  Vaughan,  at  the  last  as- 
mes  for  the  county  of  Suffolk,  the  plaintiff  proved  that, 
a  fidrtnight  after  the  contract  was  made,  he  sent  his  ser- 
nnts  to  take  away  the  hay,  but  that  the  defendant  re- 
fined to  let  them  have  it.  The  Jury,  afler  a  strong  inti- 
■ation  firom  the  learned  Baron  that  the  plaintiff  was  en- 
tided  to  recover,  found  a  verdict  for  the  defendant. 


Monday^ 
May  3rd, 

Where  a  ver- 
dict  if  under 
20/.,  the  Court 
will  not  prant  a 
new  trial,  al- 
though it  be  a- 
gainst  evidence, 
and  contrary  to 
the  opinion  of 
the  Judge. 


Mr.  Serjeant  Russell,  on  a  former  day  in  this  Term, 
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V. 
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applied  for  a  rule  calling  on  the  defendant  to  shew  cause" 
why  this  verdict  should  not  be  set  aside,  and  a  new  trial? 
had,  on  the  grounds  that  it  was  contrary  to  evidence^ 
and  against  the  express  opinion  of  the  learned  Judge.^ 
In  Freeman  v.  Price  {a),  where   the  verdict  was  per- 
verse f  the  Court  of  Exchequer  granted  a  new  trial,  al-*  ;, 
though  the  damages  found  for  the  plaintiff  were  less  tban^Vj 
20/.;  and  after  time  taken  to  consider.  Lord  Chief  Baron 
Alexander  said,  that  the  Court  was  of  opinion  that  it  waa^ 
a  perverse  verdict,  and  to  which  the  rule,  with  respect  to 
the  small  assessment  of  the  damages,  did  not  apply;  and 
the  rule  for  a  new  trial  was  made  absolute,  without  payment- 
of  costs.  I 


The  Court  said,  that  they  would  communicate  with  Mr«^ 
Baron  Vaughan  on  the  subject;  and  Mr.  Justice  Pcnrknoif. 
said,  that  he  had  seen  him,  and  that  he  said  that  although  he? 
should  liave  been  better  satisfied  if  the  verdict  had  been 
the  other  way,  yet  that  he  did  not  consider  it  so  perverse 
as  to  induce  the  Court  to  grant  a  new  trial  without  pay- 
ment of  costs. 

Rule  refused. 


(a)  1  Younge  &  Jer?.  402. 


^"««^y>      CuMiNo  and  Another,  Assignees  of  Heale,  a  Bankrupt^- 

r,  Welsford  and  Others. 
The  Same  r.  Harris  and  Another. 

An  execution  J^  HESE  were  actions  of  assumpsit.  The  first  was  fof 
final  judgment,  money  had  and  received,  and  brought  by  the  plaintiffs,  wt 
by^n^di^f&iu  ^ssignces  of  Heale^  a  bankrupt,  to  recover  from  the  de* 

within  the  pro-  i 

viso  of  the  108th 

section  of  the  statute  6  Geo.  4,  c.  16,  which  comprises  ol/ judgments  by  defiiult,  and  cannot  be  rv* 
strained  to  judgments  by  default  by  the  consent  or  collusion  of  the  parties;  and  the  words  "  otfain- 
ed  by  de&ult,  confession,  or  nil  dicit"  apply  to  a  judgment  obtained  beforCf  as  well  as  after,  the 
passing  of  the  act. 


Ill  THB  ELEVENTH  YRAU  OF  GEO.  IV.  2S9 


fiendsnta,  ezecutioo  creditors  of  the  bankrupt,  the  pro-         1830. 
ceeds  of  a  sale  under  an  execution,  which  had  been  sued 
wA  at  their  instance,  and  a  levy  made  thereon  under  the 
fcBowiag  drcomstances : — 

The  defendants,  in  18S4,  conunenced  an  action  against 
Heak,  the  bankrupt,  a  salesman  at  Plymouth^  for  goods 
sold  and  delivered.     On  the  7th  Jamtaryy  1825,  he  suffer- 
ed jodgment  by  ml  dieU;  upon  which  a  writ  of  inquiry  was 
w&ti  oat,  returnable  on  the  third  return  of  Hilary  Term, 
sad  wbidi  was  executed  on  the  5th  February;  final  judg- 
■est  was  ngned  on  the  1 8th  February  following;  where- 
■pon  Heale  brought  a  writ  of  error;  and,  in  Hilary  Term, 
U86,  the  judgment  was  affirmed;  upon  which  a  Jieri 
faeias  was  sued  out  on  the  Snd  February  in  that  year, 
UMkr  which  the  Sheriff*s  officer  seized  and  took  possession 
ttHeaUM  goods  on  the  6i\i  February,  but,  at  his  request, 
sad  in  consequence  of  the  ilbiess  of  his  wife,  the  sale  of  the 
goods  was  postponed  till  the  4th  of  April  following,  when 
fsrt  of  his  effects  was  sold,  and  the  remainder  on  the 
Sdi,  and  the  proceeds  of  the  sale  were  afterwards  paid 
ofer  to  the  defendants  accordingly.     But,  as  Heale  had 
oommitted  an  act  of  bankruptcy  on  the  3rd  of  April,  by 
die  firaudulent  transfer  or  conveyance  of  some  shares  in  a 
dup  of  which  he  was  part  owner,  to  a  creditor,  and  a  com* 
BQsnon  of  bankruptcy  having  been  afterwards  sued  out 
igiinst  him,  the  plaintiffs,  as  his  assignees,  brought  the 
pesent  action  against  the  defendants,  by  which  they  sought 
to  recover  the  proceeds  of  the  sale,  alleging  that  the  act  of 
bnkruptcy  had  intervened  between  the  sale  of  the  goods 
tod  the  payment  of  the  proceeds  to  the  defendants. 

At  the  trial,  before  Mr.  Justice  Gaselee^  at  the  last 
Aaoaes,  at  Exeter,  the  Jury  found  a  verdict  for  the  plain- 
tiSi,  damages  181/.,  being  the  proceeds  of  the  amount 
of  the  sale;  but  no  leave  having  been  reserved  to  the 
(lefendants  to  move  to  set  aside  the  verdict  and  enter  a 
r.    Msuit— 

▼OL.  nr.  R 
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Mr.  Serjeant  Stephen,  on  a  former  day  in  this  T^mif 
applied  for  a  rule  nisi  that  a  new  trial  might  be  had,  on  tke 
ground,  that  this  case  did  not  fall  within  the  proviso  of 
the  108th  section  of  the  statute  6  Geo.  4»  c.  16  (a).    Thm  , 
judgment  upon  which  the  defendants  had  caused  execu- 
tion to  be  sued  out  was  not  a  judgment  by  defistult,  but,] 
a^no/ judgment  after  a  judgment  by  defitult,  and  whidl;^, 
was  not  within  the  words  or  meaning  of  the  proviso,  ajad^  ^ 
therefore,  this  case  stands  as  it  did  at  common  law  be* 
fore  the  statute  was  passed,  and  the  execution  is  pxo«  . 
tected  by  the  general  enactment  in  the  clause  in  questiooi^:  ^ 
as  having  been  served  and  levied  by  seizure  upon  die,,, 
bankrupt's  property  before  his  bankruptcy.    An  exea^    i 
tion  creditor  ought  not  to  be  divested  of  his  rights,  pavt^ 
ticularly  when  such  execution  has  been  sued  out  bam4  ^ 
Jlde,  and  without  fraud  or  collusion.    The  intention  off,, 
the  Legislature,  in  introducing  the  proviso,  was  to  i 
pose  a  check  on  voluntary  preferences  by  means  o£ 
cret  securities,  although  the  words  in  which  it  is  expiesse4  - 
are  of  more  extensive  import.     So,  the  policy  of  the  e&r>. 
ception  is  to  do  away  the  effect  of  judgments  obtained- faj^^ 
concert  between  a  debtor  and  a  favoured  creditor  to  defieel 
the  creditors  at  large,  as  in  the  cases  of  secret  wan 
of  attorney.    Here,  however,  there  is  no  ground  for  sajp* 
ing,  that  there  had  been  any  fraud  or  connivance  between- , 


>^ 


(a)  By  which  it  is  enacted, 
'*  That  no  creditor  ha?ing  secu- 
rity for  his  debt,  or  ha?ing  made 
any  attachment  in  London,  or  any 
other  place,  by  virtue  of  any  cus- 
tom there  used,  of  the  goods  and 
chattels  of  the  bankrupt,  shall  re- 
ceive upon  any  such  security  or 
attachment  more  than  a  rateable 
part  of  such  debt,  except  in  re- 
spect of  any  execution  or  extent 
served  and  levied,  by  seizure  upon, 


or  any  mortgage  of,  or  Hen  np^  T 
on  any  part  of  the  propoty  of 
such  bankrupt  before  the  banl^ 
ruptcy:  Provided  that  no  credUoTp  \ 
though  for  a  valuable  consideraHatif  -* 
wbo  shall  sue  out  execution  i^Mft^ 
any  judgment  obtained  6y  defimj^ 
confession,  or  nil  dicit,  shall 
himself  of  such  execution  to  the 
judice  of  other  foir  creditors, 
shall  be  paid  rateable  with  suck 
dUors,*" 
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BuJe  and  the  defendants  previously  to  his  bankruptcy,  1^^* 
V  that  the  judgment  was  obtained  with  a  view  to  defeat 
the  general  body  of  hb  creditors,  as  he  suffered  judgment 
^mildieii^  because  he  had  no  defence  to  the  defendant's 
upoo  him  for  goods  which  had  been  delivered  to 
and  ibr  wiiidi  he  had  been  unable  to  pay. — But  even 
that  this  case  falls  within  the  words  or  meaning 
tf  die  ptoviso,  yet  it  does  not  come  within  its  operation,  as 
it  idate*  only  to  judgments  obtained  after  the  passing  of 
ftsael;  and  here,  final  judgment  was  signed  on  the  18th 
fUnMry,  1^5,  and  the  act  was  to  come  into  operation 
artilDa  effect  before  the  Ist  September  following.  It  is  a 
gaerd  and  well  established  principle,  that  a  clause  in  an 
sslsf  ParKament  is  not  to  be  so  construed  as  to  have  a 
nttmpet&we  operation,  unless  it  contain  express  words  to 
ttitcfleet;  and  here,  it  is  quite  clear  that  the  enacting 
fat  of  tlM  clause  in  question  applies  only  to  executions 
and  levied  before  the  passing  of  the  act,  and  there 
in  the  language  of  the  proviso  to  shew  that  it  was 
to  apply  to  pre-existing  judgments,  but  must  be  con- 
Mi  to  those  which  might  be  obtained  after  the  act  came  in- 
liQferation. 

h^  Oummg  v.  Harris  and  Another,  the  defendants  had 
Md  Heale  as  the  acceptor  of  a  bill  of  exchange.   He  suf- 
ienl  judgment  by  nil  dicit  in  Michaelmas  Term,  1825, 
aid  diere  was  afterwards  a  reference  to  the  Prothono- 
tay  to  compute  principal  and  interest.     Final  judgment 
signed  on  the  13th  December,  and  a  writ  oi  fieri  fa* 
ned  out  and  levied  on  such  judgment  on  the  26tb,  im- 
fe  which  certain  other  of  Healers  goods  and  effects  were 
iiRd  and  sold  by  the  Sheriff.    The  Jury  found  a  verdict 
ivifaephiirtiffi.    Under  these  circumstances — 

Mr.  Serjeant  Merewether^  on  a  former  day  in  this  Term, 
^ifanaed  a  rule  msi  that  this  verdict  might  be  set  aside  and  a 
*>>ttoit  entered;  he  admitted,  that,  as  the  final  judgment  was 
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obtained  after  the  statute  6  Oeo.  4*,  c.  16,  came  into  open* 
tion,  the  objection  which  had  been  raised  in  the  fornMi 
case  as  to  that  point  did  not  apply.  Still,  however, 
proviso  of  the  108th  section  does  not  apply  either  on 
ciple  or  on  policy,  as  the  Legislature  only  meant  it  to 
brace  judgments  obtained  by  concert  or  collusion  bei 
the  parties,  to  the  detriment  of  the  creditors  at  large  of 
debtor ;  and  here,  the  defendants,  as  bond  fide 
of  Heale,  proceeded  against  him  in  the  usual  course, 
pursued  the  ordinary  remedy,  until  they  obtained 
judgment,  upon  which  the  writ  of  execution  was  sued 
and  the  goods  sold.  The  defendants,  therefore,  are 
titled  to  retain  the  proceeds  of  that  sale ;  and  a 
who  has  levied  by  seizure  under  an  execution  against 
goods  of  his  debtor,  may  be  considered  as  having  secmil^ 
for  his  debt,  by  his  right  to  have  the  goods  sold;  wai 
such  creditor  shall  have  proceeded,  before  the  bankmptiTi^ 
to  levy  the  debt  by  seizure  of  the  debtor's  goods  under 
execution,  he  may  avail  himself  of  such  seizure  to  the 
extent  of  the  debt ;  and  the  proviso  can  only  apply  to  cttHI 
ditors  suing  out  execution  on  a  judgment  by  de&d^; 
confession,  or  nil  dicit,  and  which  cannot  be  e 
ed  to  a  final  judgment  obtained  q/2^  a  judgment  by. 49* 
fault  (a). 

Cur.  adv.  vuU. 


Lord  Chief  Justice  Tindal  now  delivered  the  judgBMOt 
of  the  Court  as  follows: — 

In  the  case  of  Cuming  v.  Heale,  the  defendants  hMi 
applied  for  a  rule  to  shew  cause  why  the  verdict  for  dMi 
plaintiffs  should  not  be  set  aside,  and  a  new  trial  half 
on  the  ground  that  the  judgment  and  execution  uftfii 
which  they  rely  do  not  fall  within  the  proviso  of  the  lOSA 


(a)  See  Notify  v.  Buck,  8  Barn.      Ryl.  68;    Morland  v.  PeflM,  6 
&  Cress.  160;  S.  C.  2  Man.  &      Bara.  &  Cress.  722. 
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•ectionof  thel>aiikruptact(6Gtfo.4,c.  16);  and,  consequent-  1830. 
IjTy  that  die  execution  is  protected  by  the  general  enact- 
mtat  of  the  section  itself,  as  having  been  '  served  and  le- 
wd by  sdsare  before  the  bankruptcy.*  It  was  contended, 
SD  two  distinct  grounds,  that  this  case  is  not  governed  by  the 
words  of  the  proviso ;  Jirsi,  that  this  is  not  properly  an 
encatkm  on  a  judgment  by  default,  but  on  a  final  judg- 
MDt  after  a  judgment  by  default;  and  even  if  it  is  to  be 
tmaidtred  as  an  execution  on  a  judgment  by  default,  the 
fiofiso  inchides  only  such  judgments  by  default  as  are 
soSared  hy  agreement  of  the  parties;  and,  9ecimdly^  that 
Ae  proviso  relates  only  to  judgments  obtained  after  the 
ML  But,  notwithstanding  these  objections,  we  think  the 
CMS  fidk  within  the  proviso.  As  to  the  first,  it  is  to  be  ob- 
sened,  Aat  the  words  themselves  comprise  every  species 
sf  judgment  obtained  against  a  defendant,  except  judg- 
aeots  after  verdict,  trial  by  the  record,  or  on  demurrer. 
The  judgment,  therefore,  on  which  this  execution  issued, 
■ot  being  one  of  any  of  the  latter  classes,  it  is  difficult  to 
■^^?"  that  it  does  not  fall  within  those  named  in  the 
inriso.  Nor  does  it  seem  less  a  judgment  by  default,  be- 
tnse  a  writ  of  inquiry  is  interposed  between  the  inter- 
Isentory  and  the  final  judgment,  such  suit  being  no  more 
Am  an  inquest  of  office  to  inform  the  conscience  of  the 
Court,  who  might  proceed  immediately  to  ascertain  the 
damages,  if  they  so  thought  fit.  The  judgment,  therefore, 
nnging  itself  under  the  description  of  a  judgment  by  de- 
fault, we  do  not  see  by  what  principle  we  can  restrain  the 
wry  general  words  used  in  the  proviso,  to  judgments  of 
Molt  by  the  concert  or  collusion  of  the  plaintiff*  and  de- 
iBDdant.  It  may  be  admitted  that  the  primary  object  of 
the  Leg^lature  was  to  provide  against  the  inconvenience 
tit  by  the  creditors  of  bankrupts  from  judgments  sudden- 
ly entered  up  and  executions  levied  on  secret  warrants  of 
sttoroey;  and  that  the  proviso  or  clause  in  question,  which 
i>  copied  from  the  IrtMh  bankrupt  act,  1 1  &  12  Geo.  3, 
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1830.  c.  8,  8.  4,  was  introduced  principally  with  that  objecw 
But  the  Legislature,  when  it  wished  to  frame  enactments 
as  to  warrants  of  attomeyy  knew  how  to  describe  them  by 
their  name,  as  in  the  3  Geo.  4,  c.  39;  and  again,  by  nsiog 
the  very  general  words  ^'  any  judgment  obtained  by  default^  \ 
confession,  or  ml  dicit,'^  instead  of  referring  to  judgmenta 
on  warrants  of  attorney ,  it  lippears  to  us  the  better  infereiioe» 
that  more  was  intended  to  be  included,  and  that  attjudf/f^ 
ments  by  defauU  must  be  intended  to  be  comprised,  parti-i 
cularly  as  in  all  cases  concert  and  collusion  may  so  easiljr 
exist,  but  be  with  so  much  difficulty  brought  to  light.       ,    j 

As  to  the  second  objection,  the  words  **  obtained  by  de*  ^ 
fault,  confession,  or  nil  dicitf"  describe  as  well  a  judgmMi|  M 
then  obtained,  as  one  to  be  obtained  after  the  passing  of  liM 
act;  and  as  the  act  in  the  very  same  clause  uses  words  of  |f 
future  signification,  viss.  '*  provided  that  no  creditor  irini 
shall  sue  out  execution  upon  any  judgment  obtained,  fto^* 
we  think,  if  the  clause  had  been  meant  to  apply  to  ftrtom 
judgments  only,  the  Legislature  would  have  said  '*  to  be  fith 
tained,"  or  have  used  a  similar  expression.  And,  upon  slM^ 
a  construction,  it  is  to  be  observed,  that  all  executions  isaih 
ed  upon  judgments  entered  up  before  the  1st  Sepiemier^ 
182*5,  on  secret  warrants  of  attorney  then  in  existeoci^ 
would  be  protected,  for  which  there  seems  no  reason  whsl** 
ever. 

On  the  whole,  therefore,  we  think  this  execulioii  fidfe 
within  the  enactment  of  the  proviso,  and  that  the  nde 
prayed  for  by  the  defendants  should  not  be  granted. 

The  case  of  Cuming  v.  Harris  must  be  governed  by 
this  decision,  as  the  circumstances  were  nearly  sinniar. 

* 

Both  rules  refused.  . 
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Adams  r.  Dansey.  m^aih. 

Tills  was  an  actum  of  a$9ump9iif  by  which  the  plaintiff  Tbe  piiandfl; 
wof^kt  to  reeover  a  sum  of  money  which  he  had  paid  for  u^dThAviog 

ineuned  in  a  suit  for  tithes,  commenced  against  him  ^^^{^^^ 
an  occupier  of  lands,  by  the  vicar,  and  against  which  tithes,  giTe  up 

the  defendant  had  promised  to  indemnify  the  plain*  uA  qnittdi  tiie 


^  parish  duriof 

the  progress  of 

The Jhsi  oonnt  of  the  declaration  was  founded  on  a  spe-  ^*^^i  ^f^^ 

•^  .       .       which  the  de- 

Oil  agieement,  which  stated  in  substance,  that  certain  dis-  fiendsnt  under- 
poles  having  arisen  between  the  proprietors  of  land,  in  nifyhimftom' 
Ik  parish  of  Liitle  Hertford  m  the  county  of  Worcester,  J^^^/J^t^ 
mi  the  vicar  of  that  parish,  touching  certain  tithes  claim-  sus^r  the  de- 
fd  by  the  vicar,  by  a  certain  memorandum  of  agreement  fend  in  his,  the 
wde  in  the  month  of  June,  18S1,  between  the  plaintiff  $^^^' 
nd  defendant,  after  setting  out  that  the  vicar  had  ezhi-  |°s  succeeded 

.  in  the  suit,  tlie 

tfad  a  bill  in  the  Exchequer  against  the  plaintiff  and  cer-  piainurs  attor- 

laa  occupiers  of  lands  in  the  parish,  the  defendant  agreed  ^J  J^l,  incur- 

te  indemnify  the  plaintiff  against  all  costs  which  might  be  ^^n''^^^^ 

hoined  in  defending  that  suit,  if  he  would  allow  the  de-  the  defendant's 

I''  hrisnt  to  defend  in  the  name  of  the  plaintiff.   The  plain-  demnity.^  The 

til  then  averred,  that  he  suffered  the  defendant  to  defend  J.^^'^liJ, 

Ae  suit  in  his,  the  plaintiff's,  name,  that  it  was  determin-  attorney  a  pro- 
missory note 
ed  b  bvour  of  the  vicar,  and  that  the  plaintiff  bad  been  for  the  amount 

cded  on  and  obliged  to  pay  the  costs,  amounting  to  the  ^^^  b^  whkh 

m  of  SmL  1 7#.  2d.    The  second  count  stated,  that  where-  ''"  ""^  f^  "^ 

turity  when  he 

IS,  before  the  time  of  the  making  of  the  promise  and  un-  sued  the  de- 
Jertakii^  by  the  defendant,  as  thereinafter  mentioned,  promise:— 
certain  disputes  had  arisen  and  were  then  depending  be-  ^J^i^not^n 
tveen  the  defendant  and  divers  other  persons  claiming  to  underuiung  to 

,  ,  ,..  be  answerable 

be  proprietors  of  land  in  the  said  parish  of  Little  Here"  for  the  debt  of 
ford,  of  the  one  part,  and  one  Charles  Price,  the  vicar  b^^^riring,*** 

as  required  by 
the  statute  ol' 
&>Bds.    Secmilff  that  there  was  a  sufficient  consideration  for  the  defendant's  promise  to  indemnify 
iWpluDtiff  from  all  the  costs  of  the  suit;  and  Lastly ,  that  the  payment  of  such  cosU  by  the  pUin- 
tf**  tftomty  was  equiTulent  to  a  payment  by  the  pUintiff  hinuelf,  as  the  attorney  might  be  oon- 
"^ccd  ss  his  sgent,  for  the  purpose  of  making  such  payment. 
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18d0.  of  the  same  parish,  of  the  other  part,  touching  and  con- 
cerning certain  tithes  claimed  by  the  said  Charles  Price, 
as  such  vicar;  and  whereas  the  said  Charles  PrieCf  as 
such  vicar  as  aforesaid,  before  the  time  of  the  making  of 
the  promise  and  undertaking  by  the  defendant  thereinaf-  i 
ter  mentioned,  had  exhibited  his  certain  English  bill  of 
complaint,  in  his  Majesty's  Court  of  Exchequer,  against 
the  plaintiff  and  one  John  CadwaUader,  then  and  there 
respectively  being  occupiers  of  divers  lands  in  the  said  pa- 
rish, for  receiving  the  said  tithes,  so  claimed  by  him  as 
aforesaid 9  whereof  the  defendant  had  notice;  and  thereup- 
on, afterwards,  to  wit,  on  &c.,  at  &c.,  in  consideration 
that  the  plaintiff,  at  the  special  instance  and  request  of 
the  defendant,  would  suffer  and  permit  the  defendant  to 
defend  the  said  suit  in  the  said  Court  of  Exchequer,  in 
the  name  of  the  plaintiff  jointly  with  the  name  of  the  said 
John  CadiwaUader,  the  defendant  undertook  and  faithful- 
ly promised  the  plaintiff  to  save  harmless  and  indemnify 
him  from  all  payments,  damages,  costs,  and  expenses, 
which  he  should  or  might  incur^  bear,  pay,  sustain,  or  be 
liable  for,  by  reason  of  the  said  suit  in  the  said  Court  of 
Exchequer  being  so  defended ;  and  that  he,  the  plaintifl^ 
confiding  in  the  said  promise  and  undertaking  of  the  de* 
fendant,  did,  afterwards,  to  wit,  on  &c.,  at  &c.,  suffer  and 
permit  the  defendant  to  defend  the  said  suit  in  the  said 
Court  of  Exchequer,  in  the  name  of  the  plaintiff,  jointly 
with  the  name  of  the  said  John  Cadwallader,  and  the  said 
suit  was  then  and  there  so  defended  as  aforesaid,  and  had 
since  ended  and  determined,  to  wit,  at  &c.  The  plaintiff* 
then  averred,  that  he,  imder  and  by  virtue  of  a  certun 
decree  made  in  the  said  suit,  was  forced  and  obliged  to 
pay,  and  did  then  and  there  pay,  unto  the  said  Charles 
Price,  a  certain  large  sum  of  money,  to  wit,  the  sum  oF 
84/.,  for  certain  costs  and  charges  in  the  said  last  men- 
tioned suit,  and  was  also  then  and  there  forced'  and  ob- 
liged tp  pay,  and  did  pay,  a  certain  other  sum  of  money,  to 
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wh,  SL  17#.  2d.f  being  the  costs  of  and  incident  to  a  cer-  1830. 
tarn  attachment,  then  and  there  issued  against  the  plain- 
tiff out  of  the  said  Court  of  Exchequer,  to  compel  pay- 
Bent  of  the  coats  of  the  said  last-mentioned  suit,  whereof 
die  defendant  had  notice;  yet,  that  the  defendant,  disre- 
gardii^  his  said  promise  and  undertaking,  so  by  him  made 
ss  afinesaid,  and  contriving  &c.,  to  deceive  and  defraud 
die  piaistiff  in  that  respect,  did  not  nor  would,  although 
dteo  requested  so  to  do,  save  harmless  or  indemnify  the 
pkintiff  from  the  said  costs,  charges,  and  expenses  so  by 
Ubi  the  plaintiff  paid  as  aforesaid,  but  had  wholly  refused 
mi  neglected  so  to  do. 

At  the  trial,  before  Mr.  Baron  Vaughan,  at  the  last 
Sunnier  Assises  at  Worcester,  it  appeared  that  the  plain- 
•iVwas  lately  an  occupier  of  certain  lands  in  the  parish 
^LUUe  Hereford,  in  the  county  of  Worcester,  and  that 
Ae  defendant  was  also  a  proprietor  of  lands  in  the  same 
pirish.  That,  in  1815,  certain  disputes  had  arisen  between 
trice  the  vicar,  and  the  proprietors  of  lands,  as  to  the  pay- 
■mt  of  tithes;  that  the  latter  insisted  on  a  modus,  which 
die  vicar  disputed,  whereupon  he  filed  a  bill  in  the  Court 
^Exchequer,  in  1816,  against  the  plaintiff  and  one  Cad-' 
wsOader.     That  the  land-owners  met,  and  resolved  that 
die  suit  should  be  defended,  and  agreed,  at  a  vestry  meet- 
fig,  to  contribute  to  the  expenses  according  to  their  seve- 
nl  sssessments  to  the  poor  rates;  that  the  suit  was  accord- 
s' defended  by  the  plaintiff  and  Cadwallader  until  June, 
1821,  when  the  plaintiff  gave  up  the  occupation  of  the  lands 
he  held  in  the  parish,  and  quitted  it  altogether;  and  having 
ifterwards  refused  to  continue  the  defence  of  the  suit,  alleg- 
ing that  the  result  could  be  of  no  benefit  to  him,  the  defend- 
ant agreed  to  indemnify  him  from  the  costs  of  defending 
die  suit,  if  he,  the  plaintiff,  would  suffer  the  defence  to  be 
carried  on  in  his  name  jointly  with  that  of  CadwaUader. 
To  diis  the  plwitiff  assented,  and  the  suit  was  defended 
aeoordingly.  The  vicar  having  succeeded,  he,  in  \9SS,  ob- 
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1830.  tained  a  decree  against  the  plaintiff  ai^  Cadwallader,  the 
defendants  to  the  suit,  the  costs  of  which  amounted  to  87^ 
lis.  2cL,  which  were  paid  by  the  plaintiff's  attorneys.  That 
sum  included  the  costs  which  were  incurred  before,  as  well 
as  after,  the  defendant's  promise  of  indemnity*  After  the 
payment  of  those  costs  by  the  plaintiff's  attorneys,  he,  oq 
the  3rd  June^  1829,  gave  them  his  promissory  note  at  two 
months  for  the  amoimt,  which  was  not  due  at  the  time  o£ 
the  commencement  of  this  action. 

On  the  agreement  being  produced  in  evidence,  it  ap- 
peared, that  it  had  not  been  signed  by  the  defendant,  od 
which  the  first  count  was  abandoned ;  but  the  plaintiff 
proved  that  the  defendant  had  said,  that  he  would  indem- 
nify the  plaintiff  from  all  costs  of  the  suit,  if  he  would  al-> 
low  the  defence  to  be  carried  on  in  the  plaintiff's  naaie 
jointly  with  Cadwallader' s.  * 

For  the  defendant,  it  was  contended,  that,  under  these 
circumstances,  the  action  could  not  be  sustained;  a»  diere 
was  no  vaUd  or  existing  contract  in  writing  signed  by  the 
defendant  within  the  statute  of  frauds.  That  the  pay-i 
ment  by  the  plaintiff^s  attorneys  did  not  support  the  alle^ 
gation  in  the  second  count,  that  he  had  paid  the  costs  to 
the  vicar,  as  he  only  gave  his  attorneys  a  promissory  note 
for  the  amount,  which  was  not  due  or  discharged  at  the 
time  the  present  action  was  commenced ;  and  that^  at  all 
events,  the  plaintiff  could  not  be  entitled  to  recover  the 
costs  incurred  in  the  suit  in  the  Exchequer,  previoosly  to  ^ 
the  defendant's  indemnity. 

The  Jury^  however,  found  a  verdict  for  the  plamtiffi  ^ 
damages  87/.  17 s.  2d.,  the  full  amount  of  the  costs.  Upoa^ 
which  the  learned  Baron  directed  the  verdict  to  be 
ed  on  the  second  count  of  the  declaration,  reserving  to 
defendant  leave  to  move  to  set  it  aside  and  enter  a  non«— 
suit,  or  that  the  damages  might  be  reduced  to  8fi/!»,  beingn 
the  ascertained  amount  of  the  costs  incurred  in  the 
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m  the  Exchequer^  subsequently  to  the  defendant*s  offer  to         1830. 
mdemmfy  the  jriamtiff  for  defending  that  suit. 

Mr.  Seijeuil  Rwssell,  in  the  last  Michaelmas  Term,  ac- 
eordii^gly  obtained  a  rule  nisi  on  the  objections  taken  at 
the  trial 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  plaintiff 
ii  entitled  to  retain  his  verdict  on  tlie  second  count,  in 
whidi  be  has  allied,  that,  in  consideration  that  he  would 
loflEer  the  defiendant  to  defend  the  suit  in  the  Exchequer, 
SI  the  plaintiff's  name,  j(mitly  with  Cadwallader^s^  the  de* 
faidaDt  undertook  to  save  the  plaintiff  harmless,  and  in** 
denmify  him  from  all  costs  and  expenses  which  he  might 
isear  or  be  liaUe  for,  by  reason  of  that  suit  being  so  de- 
fended.    That  allegation  was  proved  in  substance,  if  not 
a  teims,  and  the  costs  of  the  suit,  payable  by  the  plaiptiff 
leeording  to  the  terms  of  the  decree,  were  his  own  debt, 
tod  for  which  he  was  liable  at  all  events,  as  the  suit  was 
tended  in  his  name  until  its  final  determination;  and  the 
attachment  was  accordingly  issued  against  him  for  non* 
payment  of  the  costs  decreed  to  be  payable  to  the  vicar. 
>Bot  it  has  been  said,  that  the  defendant's  indemnity  was 
inerdy  prospective,  and  could  only  apply  to  costs  to  be 
incurred  in  the  suit  after  the  promise  was  made;  but, 
mn  the  defendant  undertook  to  indemnify  the  plaintiff  from 
^^D  costs  he  might  incur  by  reason  of  the  suit,  it  may  be 
inferred  that  the  plaintiff  had  stipulated  that  he  should 
lie  indemnified  from  all  costs  which  had  been  or  might  be 
incurred  in  the  progress  of  the  suit,  particularly,  as  he  al- 
lowed the  defence  to  be  carried  on  in  his  name,  to  accom* 
niodate  the  defendant,  and  at  his  express  solicitation.  The 
'promise  was  absolute,  to  indemnify  the  plaintiff  against  all 
tltt  coats  of  the  suit,  and  the  object  was,  to  save  him  harm* 
Isss  from  all  costs  he  might  be  called  on  to  pay,  during 
the  progress  of  or  at  the  termination  of  the  suit;  and  as 
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1830.  he  defended  for  the  interest  of  the  defendant,  and  the 
other  proprietors  of  land  in  the  parish,  it  was  a  good  con- 
sideration for  his  being  indemnified  against  the  costs  in- 
curred, as  well  as  those  which  might  accrue  subsequendy 
to  the  defendant's  undertaking.  But,  it  has  been  object- 
ed, that  the  allegation  in  the  second  count,  that  the  plain- 
tiff had  paid  the  costs  to  the  vicar,  was  not  proved  at  the 
trial.  But  he  shewed  that  his  attorneys  had  paid  the  vi- 
car the  amount  of  the  costs  decreed.  They,  therefore, 
must  be  considered  as  his  agents;  and  a  payment  made  by 
them  on  his  account,  and  for  his  use,  is  equivalent  to  a 
payment  by  the  plaintiff  himself.  He  was  clearly  liable 
to  them  on  his  promissory  note,  and  it  is  quite  immaterial, 
as  far  as  regards  this  action,  whether  that  note  were  due 
before  the  commencement  of  the  suit,  as  the  plaintiff's  at- 
torneys had  a  remedy  against  him  for  money  paid*  to  hb 
use. 

Mr.  Serjeant  RusseU,  in  support  of  his  rule. — It  is  quite 
clear,  that  the  defendant  did  not  intend  to  be  liable  for  the 
costs  incurred  in  the  suit  brought  against  the  plaintiff  by  the 
vicar,  and  which  was  in  the  nature  of  a  proceeding  in  equity, 
previously  to  his  offer  to  indemnify  the  plaintiff,  as  the  de- 
fendant only  promised  to  indemnify  him  from  any  costs  he 
might  incur,  and  which  could  not  apply  to  by-gone  costs. 
But  the  plaintiff  failed  to  prove  the  averment  in  the  second 
count,  that  he,  by  virtue  of  the  decree  in  the  suit  in  the  Ex' 
chequer,  was  forced  and  obliged  to  pay,  and  did  pay,  the 
vicar  the  costs  in  that  suit.  The  promissory  note  given  by 
him  to  his  attorneys  was  a  security  only,  and  cannot  be 
treated  as  money,  or  considered  as  a  payment,  especially 
as  it  was  not  due  at  the  time  the  present  action  was 
brought,  when  there  was  only  a  possibility  that  the  plaintiff 
might  be  called  upon  by  his  attorneys  to  pay  the  amount 
of  the  costs.     Although  in  Pickard  v.  Bankes  (a),  coun- 

(a)  13  East,  20. 
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tiy  hank  notes  were  considered  as  money,  yet  all  the  par-         IBdO. 
ties  agreed  to  treat  them  as  such  at  the  time  they  were 
paid  over;    but  Lord  EUenborough  said — ''  Provincial 
DOtes  are  certainly  not  money.'*    In  Barclay  v.  Gooch  (a), 
where  a  person  gave  a  promissory  note  for  the  debt  of 
another,  the  creditor  consented  to  take  it  in  payment;  and 
although,  in  Maxwell  v.  Jameson  {b),  Mr,  Justice  Bayley 
said,  that  that  case  was  considered  in  Taylor  v.  Htg- 
pm  (c),  and  that  they  were  conflicting  authorities ;  yet  the 
latter  case  is  expressly  in  point,  where  the  Court  held,  that 
the  giving  of  a  new  security  which  extinguished  an  old  debt, 
it  not  a  payment*  So,  here,  there  was  no  actual  payment  by 
die  phuntiff  of  the  costs  in  question,  at  the  time  this  action 
was  commenced ;  nor  does  it  appear  that  his  attorneys  con- 
sented to  receive  his  promissory  note  as  payment,  or  treat 
it  as  such  at  the  time  it  was  given.     Lastly,  if,  at  the  time 
the  defendant  contracted  to  indemnify  the  pluntiff,  he 
had  agreed  to  pay  all  the  costs  attending  the  Exchequer 
suit,  the  plaintiff  could  not  recover,  unless  the  agreement 
had  been  signed  by  the  defendant;  and  if  it  be  deemed  to 
extend  to  the  by-gone  costs,  it  would  have  been  a  pro- 
ause  to  be  answerable  for  the  debt  of  a  third  person,  and 
within  the  statute  of  frauds;  for  the  costs  then  incurred 
were  due  from  the  plaintiff  and  Cadwallader  to  the  vicar; 
and,  as  the  suit  was  not  determined,  it  was  uncertain  whe- 
dier  the  plaintiff  would  have  to  pay  costs  to  the  vicar,  or 
the  vicar  to  the  plaintiff;  and  if  the  latter  had  succeeded, 
the  defendant  would,  by  the  terms  of  his  agreement,  have 
l)een  Uable  for  the  vicar's  default,  if  he  failed  to  pay 
the  plaintiff's  costs.     Although,  in  Read  v.  Ncuh  (d),  it 
was  held,  that  a  promise  to  pay  damages  by  a  third  per- 
son, in  case  the  plaintiff  would  withdraw  his  record,  was 
not  within  the  statute;  yet.  Lord  Chief  Justice  Lee  said — 

(a)  2  Es^  Rep.  571.  (c)  3  East,  169. 

(h)  2  Bam.  &  Aid.  64.  {d)  1  Wils.  305. 
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1830.        "  the  true  diflference  is  between  an  original  promise  arid 
a  collateral  promise ;  the  first  is  out  of  the  statute,  the  lat- 
ter is  not,  when  it  is  to  pay  the  debt  of  another,  which  was 
ahneady  contracted.**   So  here,  the  costs  were  incurred  be- 
fore the  defendant  promised  to  indemnify  the  plaintiflT, 
for  which  he  might  have  been  liable  or  not.    The  promise 
was  therefore  collateral,  and  within  the  meaning  of  the 
statute.    If  the  agreement  had  been  confined  to  the  pay- 
ment of  the  plaintiff's  own  costs,  it  would  have  been  a  dif- 
ferent question;   but,  in  Winckworth  v.  Mills  (a),  it  was 
.held,  that  a  promise  by  the  indorser  of  a  dishonoured  note, 
to  indemnify  the  holder  if  he  would  proceed  to  enforce 
payment  against  the  other  parties,  whose  names  were  on 
the  note,  must  be  in  writing,  or  that  it  was  void  under  the 
statute.     Although,  in  Howes  v.  Martin  (6),  where  a  par- 
ty desired  an  action  brought  against  another  person  to  be 
defended,  in  which  action  he  was  concerned,  and  might 
be  benefited  by  the  event,  and  the  action  was  defended, 
and  the  party  failed,  it  was  held  not  to  be  within  the 
statute,  nor  was  a  note  in  writing  requisite;   yet,  there 
the  plaintiff  had  accepted  bills  for  the  accommodation 
of  the  defendant,  and  the  plaintiff  was  liable  for  the  costs 
at  all  events,  as  the  acceptances  were  for  the  defendT- 
ant*s  own  use,  and  the  action  defended  for  his  benefit 
alone.      Here,  too,  the  agreement  was  entire,   and  the 
costs  were  not  divisible.     And  in  the  case  of  Lord  Lex* 
ingion  v.  Clarke  {c\  where  a  parol  agreement  was  en- 
tered into  for  the  payment  of  the  debt  of  another  person, 
and  also  for  the  performance  of  some  other  act,  the  pro- 
mise to  perform  which  would  not  of  itself  be  required  to 
be  in  writing,  it  was  held,  that  an  action  could  not  be 
maintained  on  such  agreement,  because,  it  being  entire, 
it  was  incapable  of  separation,  so  as  to  enable  the  pluntiff 
to  recover  one  part  alone.     So,  in  Chater  v.  Beckett  ((i), 

(a)  2  Esp.  Rep.  484.  (c)  2  Vent.  223. 

(6)  1  Esp.  Rep.  162.  {d)  7  Term  Rep.  201. 
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it  was  held,  that  a  parol  promise  to  pay  the  debt  of  a  third         1830. 
persoD,  and  abo  to  do  some  other  thing,  is  void  by  the 
ititate  ci  frauds,  on  the  ground  that  the  plaintiff  cannot 
leparate  two  pavts  of  such  a  contract.  On  these  grounds, 
the  plaintiff  is  not  entitled  to  recover. 

Lord  Cihief  Justice  Tindal. — This  rule  was  obtained 
00  two  groand»-*JFir^,  that  the  defendant's  promise  was 
niBdertaking  within  the  statute  of  frauds,  and  that  not 
hmg  b^en  reduced  into  writing,  the  plaintiff  could  not 
leeofers-— and  McomUy,  that  the  allegation  of  payment  by 
the  phintiff  in  the  count  on  which  the  verdict  was  taken, 
VM  not  satisfied  or  proved,  as  the  plaintiff  adduced  no 
eridmca  to  shew  payment  by  him  till  after  the  commence- 
SKnt  of  this  action.    I  am  of  opinion,  that  neither  of  these 
obfectioiia  can  be  sustained.     With  respect  to  the  first,  it 
ieens  to  me  that  this  was  not  a  promise  within  the  terms 
Or  mpaaing  of  the  statute  of  frauds.    The  words  of  that 
acatote,  as  applicable  to  the  present  question,  are,  that 
^  no  actiOD  shall  be  brought  to  charge  the  defendant  up- 
on any  special  promise  to  answer  for  the  debt,  default, 
or  aiiaearriage  of  another  person,  unless  the  agreemeni, 
itpoa  which  such  action  shall  be  brought,  or  some  me- 
nonaidiim  or  note  thereof,  shall  be  in  writing,  and  signed 
Isy  the  party  to  be  charged  therewith,  or  some  other  person 
theieonto  by  him  lawfully  authorized."  Now,  here,  as  be- 
tween the  plaintiff  and  defendant,  what  promise  is  there  by 
the  latter  to  answer  for  the  debt,  default,  or  miscarriage  of 
anodier  person?    It  is  a  direct  promise  on  the  part  of  the 
defiendant  to  indemnify  the  plaintiff  from  all  payments,  da- 
mages, and  costs,  which  he  might  pay  or  be  liable  for,  by 
leason  of  defending  the  suit  brought  against  him  by  the  vi- 
car in  the  Court  o( Exchequer.  But  it  has  been  said,  that,  at 
lU  efeats,  the  promise  is  not  good,  nor  can  the  plaintiff  avail 
^umaelf  of  it  for  costs  antecedently  incurred.     But  it  was 
ctiinpetent  to  the  plaintiff,  at  the  time  the  contract  was  en- 
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18d0.  tered  intO|  to  make  any  bargain  he  thought  proper  as  to 
the  price  of  his  resisting  the  tithe  suit  for  the  benefit  of 
the  defendant,  who,  therefore,  ought  to  be  bound  by  lus 
promise;  and,  although  it  might  be  reasonable  that  the  de-  : 
fendant  did  not  intend  to  be  answerable  for  the  by-gooo  \ 
costs,  yet  it  will  not  render  the  contract  void,  nor  ought  it  to 
have  the  effect  of  invalidating  it  altogether.  With  respect 
to  the  second  objection,  the  question  is,  whether  there  hat 
been  any  payment  of  money  by  the  plaintiff  for  the  coeli 
incurred  in  the  suit  in  the  Exchequer  before  this  action 
Was  brought,  within  the  terms  of  the  allegations  in  the 
second  count  of  the  declaration.  The  evidence  was,  thai 
the  attorneys  who  acted  for  the  plaintiff  and  Cadwdlladtf 
made  the  payment  to  the  vicar  after  the  determination  of 
the  suit  in  which  he  succeeded.  Although  it  is  true  that 
the  plaintiff  had  not  supplied  his  attorneys  with  money,  or 
repaid  them,  until  after  the  present  action  was  commenced; 
yet,  as  the  party  entitled  to  the  costs  had  been  satisfiedi 
and  could  make  no  further  claim  on  the  plaintiff,  the  de- 
fendant ought  not  to  be  allowed  to  availhimself  of  suchan 
objection.  If  a  party  making  a  payment  draws  a  chedi 
on  his  bankers,  by  which  his  account  is  overdrawn,  and 
they  pay  the  check,  it  would  be  equivalent  to  a  pay- 
ment by  the  party  drawing  it.  The  plaintiff's  attomeji 
were  his  agents  for  the  purpose  of  paying  the  costs  to  the 
vicar,  and  he  is  answerable  to  them  for  the  payment  so 
made  on  his  behalf;  and  it  is  immaterial  to  tibe  defendant 
whether  the  costs  were  paid  by  the  plaintiff  or  his  atto^ 
neys.  It  therefore  appears  to  me,  that  this  rule  oug^t  to 
be  discharged. 

Mr.  Justice  Gaselee  (a). — It  is  not  necessary  to  deter- 
mine whether  proof  of  the  promissory  note  given  by  die 
plaintiff  to  his  attorneys  for  the  amount  of  the  costs  pdd 

(a)  Mr.  Justice  Fark  was  at  chambers. 
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near,  wna  suflScient  to  sustain  the  allegation  of  the  1830. 
01  of  those  costs  to  him:  for  it  appears  to  me  that 
wmeul  was  substantially  proved  by  the  payment  of  the 
of  the  costs  by  the  plaintiff's  attorneys  on  behalf  of 
f  and  of  CadwaUader^  who  was  a  co-defendant  in  the 
die  Exchequer.  It  was  a  payment  by  the  attor- 
■0  llie  agents  of  the  plaintiff,  and  there  is,  conse- 
ff  BO  foundation  for  that  objection. 
Ii  nepect  to  the  question  which  has  been  raised  as  to 
tate  of  frauds,  the  answer  has  been  fully  given  by 
fd  Chief  Justice.  This  was  not  a  promise  by  the  de- 
ft to  be  answerable  for  the  debt  or  default  of  a  third 
f^  bat  an  undertaking  to  be  answerable  for  any  lia- 
ko  which  the  plaintiff  might  be  exposed,  for  costs 
ipenaes  which  might  be  incurred  in  defending  a  suit 
I  tequest,  and  for  the  benefit,  of  the  defendant. 
Ippears  to  me  to  be  a  sufficient  consideration  for  in- 
(fkig  the  plaintiff  even  against  the  by-gone  costs, 
lifendant  was,  at  all  events,  liable  for  a  portion  of 
eoits;  for,  as  the  suit  was  resisted  at  his  particular 
90  and  request,  after  the  plaintiff  had  withdrawn, 
bttt  fiair  to  assume  that  he  was  to  be  liable  for 
eoata  which  the  plaintiff  must  have  paid  to  the 
^  to  the  time  of  the  abandonment  of  the  suit; 
liedier  the  defendant  only  intended  to  indemnify 
iiiltiff  against  the  subsequent  costs,  might  have 
Iqaeatioii  fbr  the  Jury;  but  it  seems  to  me,  that, 
plaintiff  has  alleged  that  the  defendant  undertook 
BMinIfy  him  from  all  costs  which  he  should  be  liable 
deluding  the  suit  in  the  Exchequer,  in  considera- 
f  the  plaintiff's  suffering  the  defendant  to  defend 
dt  in  the  plaintiff's  name,  it  extended  to  all  the  costs 
iMtored  in  that  suit,  from  its  commencement  to  the 
ation. 

Justice  BosANQUET. — I  agree  with  my  Lord  Chief 
nr.  s 
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1830.         Justice  and  my  brother  Gaselee  on  both  points.  With 

spect  to  the  objection  as  to  the  statute  of  frauds,  there 
was  no  promise  by  the  defendant  to  be  answerable  for  the^ 
debt  of  another,  but  only  to  indemnify  the  plaintiff  bam 
all  costs  he  might  incur  or  be  liable  to  pay  to  the  vicar  iB( 
consideration  of  the  plaintiff's  allowing  the  defendant  t«^. 
defend  a  suit  in  the  Exchequer^  brought  by;  the  Tictt: 
against  the  plaintiff,  in  his,  the  plaintiff^s,  name.    Thfl^ 
plaintiff,  on  allowing  his  name  to  be  used  for  the  benefit 
of  the  defendant,  was  at  liberty  to  stipulate  as  to  the. 
costs  which  had  been  incurred,  or  to  impose  such  t^ns 
as  he  thought  fit,  either  as  to  the  past  or  the  future  costK; 
The  costs  against  which  the  defendant  indemnified  thai 
plaintiff  were,  by  his  undertaking,  due  from  himself  to  thfl[' 
vicar;  there  was,  consequently,  no  promise  by  the  defeiid«t, 
ant  to  be  answerable  for  the  debt  of  a  third  person,  bat 
only  for  the  sum  the  plaintiff  himself  might  be  liable  to  paf 
for  costs  to  the  vicar  on  the  termination  of  the  Exchequer^ 
suit.     With  respect  to  the  promissory  note  given  by  die 
plaintiff  to  his  attorneys,  the  question  is  not  whether  it 
was  treated  as  money  by  them,  but,  as  far  as  regards  iiM 
action,  is,  whether  the  vicar  had  been  paid  his  costs.    It 
is  quite  clear,  that  he  was  paid  by  the  plaintiff's  attomejtir 
who,  for  this  purpose,  must  be  considered  as  his  agents^ 
and  a  payment  by  them  is  equivalent  to  a  payment  by  th0>. 
plaintiff  himself.     When  the  costs  were  paid  by  the  plain* 
tiff's  attorneys,  he  was  liable  to  them  for  the  amount;  he 
was,  therefore,  damnified  by  such  payment,  and  is  con- 
sequently entitled  to  recover  from  the  defendant  on  hu 
indemnity  as  set  out  in  the  second  count  of  the  declaia^ 
tion,  and  proved  in  substance  at  the  trial.     This  rule 
therefore,  must  be — 

Discharged;  • 
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WiLLANs  r.  Taylor.  «JJ'^' 

le  trial  of  this  cause,  before  Lord  Chief  Justice  Tin-  The  defendant 
Wesiminsier,  on  the  23rd  December  last,  the  coun-  oret^^^p^dow  ^ 
die  defendant  tendered  a  bill  of  exceptions,  the  **»etna^  «nd 

,  ,  *^  which  was  rc- 

tee  of  which  was  reduced  into  writing,  and  given  duced  to  writing 
ifficer  of  the  Court  before  the  termination  of  the  minaUonofthe 
Imt  was  not  then  signed  or  sealed  by  the  Chief  Jus-  ^^^^  afS-^ 
rhe  Jury,  however,  found  a  verdict  for  the  plain-  ^^rda,  at  the 

atxni  suggestion  of 

Oages  ZOVL  the  Judge  who 

be  11th  February  following,  the  bill  of  exceptions,  ^nfelm  in^'Sn 
onended  form,  was  settled  by  the  counsel  for  the  «*tended  form, 

"^  ^  ^  was  sent  to  the 

fand  defendant;  and,  at  the  suggestion  of  his  Lord-  plaintiff's  at- 
copy  was  sent  to  the  plaintiff's  attorney,  in  order  approvai^and 
might  accede  to  its  terms,  or  suggest  alterations  ^  **Jhe*dT  d 
il  was  sealed  by  the  Lord  Chief  Justice.     The  de-  ant  sued  out  a 
had  previously  sued  out  a  writ  of  error  in  the  and  gave  a  rule 
(King's  Bench y  and  served  a  rule  to  transcribe  on  ^//j^^al^it'"" 
le  day  that  the  copy  of  the  bill  of  exceptions  was  ,^**  neverthe- 

.  less  the  duty  of 

ted  to  the  plaintiff's  attorney.     On  the  22nd  Febru-  the  plaintiff  to 
other  copy  of  the  bill  of  exceptions,  in  its  amended  of  exceptions, 
ras  sent  to  the  plaintiff's  attorney.     But  he  having  fnj^^^'^jhitYiJJ 
o  notice  of  either  of  those  copies,  the  defendant,  defendant  had 

waived  it  bv 

made  repeated  applications  without  success,  on  the  bringing  a 
prt/  obtamed  an  order  of  the  Lord  Chief  Justice,  ^"^*>^«"^- 
on  the  plaintiff  or  his  attorney  to  return  the  copy 
bin  of  exceptions  to  the  defendant  within  ten  days 
e  date  of  the  order. 

Serjeant  Cross,  on  a  former  day  in  this  Term,  ob- 
i  rule  nm  that  this  order  might  be  rescinded,  on 
imd  that  the  defendant  had  waived  his  bill  of  ex- 
B,  by  bringing  a  writ  of  error  before  the  bill  of  ex- 
•  was  completed  and  sealed ;  for,  in  Dillon  v.  Doe 

s2 
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18da         d.  Parker  (n),  (in  error),  where  the  defendant,  at  the  trial, 
^   ^  tendered  a  bill  of  exceptions,  and  brought  a  writ  of  error 


Taylor. 


before  he  procured  the  Judge's  signature  to  the  bill,  the 
Court  of  Exchequer  Chamber  held,  that  be  thereby  manz 
ed  the  bill  of  exceptions,  and  could  not  be  afterwards  ptti 
mitted  to  append  the  bill  to  the  writ  of  error.  Here,  I9 
the  writ  of  error,  and  rule  to  transcribe,  the  record  mm 
altogether  removed  from  thb  Court  to  the  Court  6iKm^$ 
Bench ;  and  it  is  immaterial  at  what  period  the  writ  of 
error  was  brought,  provided  it  were  sued  out  before  die  \ 
bill  of  exceptions  was  sealed  by  the  Chief  Justice. 

Mr.  Serjeant  Taddy^  and  Mr.  Serjeant  WiUk^  naU 
shewed  cause.    In  DiUan  v.  Parker,  the  applicaliw  tt 
compel  the  party  to  settle  the  bill  of  exceptions  was  iQildA  i 
to  the  Court  of  error,  and  that  Court  thought  thai  diqp  j 
had  no  authority  to  interfere,  as  the  proper  course  wis  Mi    ; 
apply  to  the  Court  of  King^s  Bench,  from  whence  the  t9r 
cord  emanated.    In  this  case,  the  bill  of  exceptions  ye« 
nuiins  in  the  hands  of  the  officer  of  this  Court,  Ibo 
Lord  Chief  Justice,  therefore,  has  the  sole  control  ov^ift) 
for  the  Court  of  error  cannot  exercise  any  jurisdictiiOBAuai 
til  the  cause  be  finally  removed  there,  and  which  cannot 
be  done  until  the  bill  of  exceptions  is  sealed  and  aypendr* 
ed  to  the  record.     According  to  the  report  of  Dilhm^% 
Parker,  in  Price,  Mr.  Justice  Park  and  Mr.  Justice  Bith 
rough  observed  that  it  was  impossible  for  the  Court  of  tis 
ror  to  order  what  was  required  of  it  by  the  applicatioay 
and  that  the  proper  course  would  be  to  apply  to  tho  Cgtat 
of  King's  Bench,  who  might  perhaps  make  such  an  order, 
and  then  the  bill  of  exceptions  might  be  brought  iq>  by  an 
allegation  of  diminution ;  and  Mr.  Baron  Wood  was  the 
only  Judge  who  intimated  an  opinion  that  the  writ  of  er* 

(a)  1  Eing.  17;  -y.  C.  1 1  Price,  100. 
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Bd  removal  of  the  record  were  a  waiver  of  the  bill  of        iSttO. 
ptkms.    Bat  if  the  defendant  in  this  case  had  not  sued      ^^^^^^^ 
writ  of  error,  he  would  have  been  liable  to  an  exe-       _  ». 
li  before  his  bill  of  exceptions  could  have  been  heard. 

I  events,  this  is  an  application  to  the  discretion  of  the 
I,  and  if  the  defendant  has  not  been  guilty  of  unne- 
ry  delay,  he  is  not  to  be  deprived  of  the  benefit  he 

le  derive  from  his  bill  of  exceptions.  Besidesj  in 
m  ▼.  Parker i  a  year  had  elapsed  and  errors  were 
Msd  before  the  application  was  made,  which  was 
WfA  the  party  to  settle  the  bill  of  exceptions,  and 
0  return  it,  as  in  this  case.  Although  the  bill  is 
Mttd  to  be  annexed  to  the  record  when  the  Judge  ad- 

II  at  the  trial,  yet  in  practice  it  is  not  so;  and, 
^  it  must  be  tendered  at  the  trial  before  verdict,  yet 
Btote  of  Westminster  the  Snd,  (13  Edw.  1),  c.  SI, 
IMS  no  time  at  which  it  must  be  tendered;  and  in 
fH  ir.  Sharp,  Lord  Chief  Justice  HoU  said  {a) — 

nature  and  reason  of  the  thing  require  that  the  ex- 
m  should  be  reduced  to  writing  when  taken  and  dis- 
Bd,  like  a  special  verdict,  or  a  demurrer  to  evidence; 
line  it  need  be  drawn  up  in  form,  but  the  substance 
be  teduced  to  writing  while  the  thing  is  transacting, 
pie  it  is  to  become  a  record."  That  was  done  in  the 
■t  ease,  and  there  has  been  no  improper  delay  by  the 
ritnt,  as  a  copy  of  the  bill  of  exceptions  as  altered 
■nended  was  sent  by  him  to  the  plaintiff's  attorney 
B  three  weeks  after  the  trial  of  the  cause ;  and  it  was 
nftj  of  the  latter  to  return  it  at  all  events,  whether  he 
lied  to  it  or  not. 

r.  Serjeant  Cross,  and  Mr.  Serjeant  Andrews,  in  sup- 
of  the  rule.  The  plaintiff  has  obtained  a  verdict. 
fnstice  of  the  case  is  clearly  with  him,  and  yet  the 
tdmit  seeks  to  delay  him  from  obtaining  the  fruits  of 

(a)  1  Salk.  289. 
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1830.  his  verdict  by  removing  the  cause  to  a  Court  of  enoribf 
virtue  of  the  exceptions  raised  on  his  behalf  at  the  trii^' 
but  there  is  no  authority  to  be  found  by  which  it  can  bft 
shewn^  that  a  bill  of  exceptions  can  be  sealed  by  the  Jndgfr 
who  presided  at  the  trials  after  the  cause  has  been  remov:-  j 
ed  to  a  Court  of  error.  In  Wright  v.  Sharp^  Lord  Cluef- 
Justice  Holt  said  (a) — ''  You  should  have  insisted  on  your, 
exception  at  the  trial;  you  waive  it  if  you  acquiesce, and  yoa 
shall  not  resort  back  to  your  exception  aftera  verdictagaidit 
you,  when  perhaps,  if  you  had  stood  upon  your  exceptiMi. 
the  party  had  other  evidence,  and  need  not  have  put  tiie 
cause  on  this  point.'*  It  is,  therefore,  not  only  the  duty  of  tin. 
party  raising  the  objection  to  tender  the  bill  of  exceptioiii: 
at  the  trial,  but  to  reduce  its  substance  into  writing,  !»•: 
cause  it  is  afterwards  to  form  part  of  the  record,  and  iti. 
terms  are  not  to  depend  on  a  subsequent  arrangemeotbo-* 
tween  the  parties.  Besides,  the  defendant  has  been  guiUf 
of  delay,  and  he  therefore  ought  not  to  be  allowed  to  avail 
himself  of  his  bill  of  exceptions.  The  cause  had  beeo 
tried  three  weeks  before  the  first  copy  of  the  bill  of  ei*. 
ceptions  was  sent  to  the  plaintiff's  attorney.  It  is  theEfr*. 
fore  manifest  that  the  defendant's  principal  object  is  ddaj; 
and  Lord  Chief  Justice  Best  frequently  said,  that  he  woidd 
not  seal  a  bill  of  exceptions  unless  it  were  tendered  to  bis 
for  that  purpose  within  the  first  four  days  of  the  term 
succeeding  the  trial.  But,  after  the  cause  has  be^  iro* 
moved  by  the  defendant  into  a  Court  of  error,  he  Int. 
waived  his  right  to  the  bill  of  exceptions.  His  attorney 
might  and  ought  to  have  moved  the  Court  to  stay  the 
postea,  till  the  bill  of  exceptions  was  settled  and  sealed,^ 
when  it  might  have  been  appended  or  annexed  to  the  i 
transcript  of  the  record. 

Lord  Chief  Justice  Tindal. — I  shall  confine  myself  eo* 
tirely  to  the  motion  now  before  the  Court,  viz.  as  to  whe* 

(a)  1  Salk.  289. 
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ttier  the  fdaintiflrs  attorney  is  bound  to  return  the  copy  of  1830. 
tfie  bin  of  exceptions  in  its  amended  state,  and  which  was 
innitthed  to  him  by  the  defendant;  I  therefore  abstain 
from  giYiDg  any  opinion  as  to  whether  the  exceptions 
ikoold  be  reduced  into  form  and  embodied  in  the  bill  at 
the  time  it  is  tendered  to  the  Judge  at  the  trial,  nor  do  I 
look  at  the  result,  when  it  comes  before  a  Court  of  error 
far  their  investigation  or  decision.  The  cause  came  •  on 
far  trial,  before  me,  on  the  S3rd  December ^  last.  Minutes 
of  the  .exceptions  were  reduced  into  writing  by  the  defend- 
mt*8iCoanae1,  and  tendered  to  me  before  the  Jury  return- 
ed their  Yerdict  On  the  llth  February  following,  the 
bffl  of  exceptions  was  presented  to  me  in  an  amended  form, 
and- 1  suggested  that  a  copy  of  it  should  be  furnished  to 
the  plaintiff's  attorney,  for  the  purpose  of  ascertaining 
whether  he  would  assent  to  it  in  its  altered  state,  or  whe- 
he  might  wish  to  suggest  any  alteration  before  I  af- 
my  Qcal  to  it.  Now,  it  was  not  necessary  that  the 
iiQ  should  have  been  drawn  up  in  form  before  the  expira- 
'tioD  of  the  first  four  days  of  the  last  Hilary  Term,  so  that 
Ae.  utmost  extent  of  the  delay  attributed  to  the  defend- 
ant is  from  the  28th  of  January  to  the  1 1th  of  February. 
The  question  then  is,  whether  that  is  so  great  a  delay  as 
to  induce  the  Court  to  say,  that  the  paper  containing  the 
exceptions,  and  which  was  sent  to  the  plaintifi^s  attorney 
for  his  approval  or  disapprobation,  might  be  kept  or  re- 
tiuned  by  him.  Now,  I  see  no  reason  for  its  retention,  un- 
less some  cause  be  shewn  for  so  doing,  whether  the  plaintiff 
or  his  attorney  agrees  to  it  in  its  amended  form  or  not;  if 
he  does,  it  will  be  again  submitted  to  me ;  if  not,  and  al- 
teratbns  be  suggested,  it  will  be  for  me  to  say  whether  I 
approve  of  them  before  I  affix  my  seal.  When  I  have  so 
done,  it  will  be  for  the  Court  of  error  to  say,  whether 
\  they  will  append  the  bill  of  exceptions  to  the  record,  and 
^1  it  is  for  them  to  determine  whether  it  has  been  sealed  too 
W  I  am  therefore  of  opinon,  that  there  is  no  ground  for 
Tescioding  the  order,  which  calls  on  the  plaintiff's  attorney 
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1830«        to  return  the  copy  of  the  bill  of  exceptions  in  its  altered 
state  to  the  defendant. 

Mr.  Justice  Park* — I  am  of  the  aame  opinion*  I  ab 
stain  from  aaying  any  thing  as  to  the  length  of  time  betweei 
the  day  pf  the  trial  and  the  forwarding  the  copy  of  th^  bill  ol 
exceptions  in  its  extended  form  to  the  plaintiff's  attomcfy^ 
butf  on  looking  at  the  terms  of  the  order,  which  merd^ 
requires  the  attorney  to  return  it  to  the  defendant,  I  tUd 
he  is  bound  to  do  so.  The  plaintiff  or  his  attorney  vq 
approve  it  or  not,  and,  if  they  suggest  any  alteration,  ng 
Lord  Chief  Justice  will  exercise  his  judgment,  and  ado|i( 
it  or  not,  as  he  may  think  proper.  All  the  books  of  pciQ' 
tice  state,  that,  although  a  bill  of  exceptions  must  be  tes* 
dered  at  the  trial,  and  reduced  to  writing,  yet  that  il 
need  not  then  be  drawn  up  in  form,  or  sealed  by  thf 
Judge  who  presides.  When  my  Lord  Chief  Justice  hai 
sealed  it,  it  will  be  for  the  Court  of  error  to  say  whetibei 
they  will  admit  it  or  not,  or  whether  it  has  been  exeeotsd 
too  late.  That,  however,  is  not  for  us  to  inquire  i«to| 
and  I  am  strongly  inclined  to  think,  that  the  defendant,  bj 
suing  out  a  writ  of  error,  has  not  waived  his  right  to  Ih 
bill  of  exceptions.  But  it  is  unnecessary  for  us  to  considei 
that  point,  as  the  only  question  before  us  is,  whether  tfai 
plaintiff's  attorney  has  a  right  to  retain  the  bill  of  exeep 
tions  which  was  tendered  to  him  by  the  defendant.  I  thinl 
he  has  not,  and,  consequently,  that  this  rule  must  \h 
discharged. 

Mr.  Justice  Gaselee. — I  confine  myself  to  the  simpk 
question,  wtiether  the  plaintiff's  attorney  has  a  right  to  re< 
tain  the  paper  sent  him  by  the  defendant.  I  think  he  hai 
not,  and  I  do  not  see  that  an  unreasonable  time  has  elaps 
ed  between  the  day  of  trial  and  the  day  the  paper  containinif 
the  exceptions,  in  an  amended  form,  was  sent  to  the  plaintiff 'i 
attorney  for  his  approval  or  alteration.     He  may  suggest 
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407  amendment  he  may  think  proper.    Strictly  speaking, 

die  party  who.  tenders  a  bill  of  exceptions  ought  to  draw 

&op  in  form  within  the  first  four  days  of  the  term  next 

aipceeding  the  trial,  and  tender  it  to  the  Judge  who  pre- 

fldcd,  for  his  approval,  in  order  that  be  may  seal  it  ac- 

eofdiDgly.    If  it  be  not  completed  by  that  time,  the  party 

who  obtains  the  verdict  may  enter  up  judgment;  but 

bore,  as  the  plaintiff's  attorney  received  the  paper  from 

tbt  defisodant,  he  has  no  right  to  retain  it    The  order 

tf  my  Lord  Chief  Justice  must  therefore  be  confirmed, 

ad,  when  he  has  affixed  his  seal  to  the  bill  of  excep* 

tioaBt  it  will  be  for  the  Court  of  error  to  object  to  it,  if  they 

fUk  dunk  it  was  sealed  too  late. 
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Mr.  Juatioe  Bosanquet.— I  am  also  of  opinion  that 

dMta  k  no  ground  to  discbarge  the  order  of  my  Lord 

Chief  Juatioe,  which  merely  calls  on  the  plaintiflTs  attorney 

te  setnm  a  paper  which  had  been  sent  to  him  by  the  de- 

badant.    When  it  is  returned,  whether  altered  or  not,  it 

ni  not  prejudice  the  mind  of  my  Lord  Chief  Justice,  as  he 

my  adopt  the  alteration  or  not;  neither  will  the  Court  of 

CBor  be  affiscted  by  it*    At  all  events,  the  plaintiflTs  at- 

toney  is  bound  to  return  it  to  the  defendant,  and  the  rule 

far  rwcinding  the  ord^  must  be — 

Discharged, 
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Thursdoff,  ToPHAM  t?.  Dent  and  two  Others. 

The  plaintiff;  X  HIS  was  an  action  of  trespass,  and  brought  against  the 
being  m  prison    defendants  for  breakuiff  and  entering  the  plamtiff's  house. 

for  debt,  assign-  **  or  » 

ed  all  his  effects  and  Seizing  his  goods  and  furniture,  and  taking  them  away 

to  the  provi-  ,  i»ni»  tm 

■ionai  assignee,    and  couTerting  them  to  the  defendants  own  use.     Plea—* 

and  was  after-      XT-x*.  «^«:U«. 
wards  discharg-    -^Ot  gUllty. 

under  the  In-         At  the  trial,  before  Mr.  Justice  Park,  at  Westminster, 

solvent  Debtors'  .     . 

Act  During  at  the  Sittings  after  the  last  Michaelmas  Term,  it  appear^ 
imprisonment,  ^^  ^^^^  ^^^  plaintiff  was  a  tailor,  and  his  wife  a  dress- 
the  defendants,    maker,  and  that  they  rented  a  small  house  of  one  Imber, 

as  agents  of  his    ^  '  -^  ' 

landlord,  broke    in  the  parish  of  St.  Pancras;  that  the  plaintiff,  on  being 

open  the  outer  ,     «         _   _  ___, .  «  •  t 

door  of  bis  sucd  lor  debt,  went  to  frnttecross  otreet  prison,  the 
briin«*witWn*  last  week  in  May,  1829,  leaving  his  wife  in  the  possession 
and  distrained     of  the  housc;  and,  on  the  yth  o{  June,  he  petitioned  the 

his  furniture  for  ,       .  *^ 

rent  in  arrear.     Insolvent  Debtors'  Court  for  his  discharge;  on  the  17th,  all 

The  plaintifil        i»  ,  •ja^i  ••!•  j 

when  he  went  his  property  was  assigned  to  the  provisional  assignee,  and 
to  pn8on»  left     |.|^g  furniture  seized  by  the  defendants  was  inserted  hfi  the 

his  wife  in  pos*  *' 

session  of  the  plaintiff's  schedule;  and,  on  the  [ISth  y^tfgti^/ following, 

had  left  it  on  a  he  obtained  an  order  for  his  discharge.     On  the  9th  July, 

before*Se  dis^'  whilst  the  plaintiff  was  in  prison,  the  defendant  Dent,  as 

tress  was  made:  the  bailiff  of /md^r,  and  the  two  other  defendants  actine 

interest  in  the  in  his  aid.  Went  to  the  plaintiff's  house  to  distrain  for  rent 

vested  in  the  ^^0  to  Imber,  and  finding  the  outer  door  closed,  and  no 

provisional  as-  person  in  the  house,  (the  plaintiff's  wife  having  been  ab- 

assignment,  the  sent  three  days  on  a  visit  to  her  mother),  they  procured  a 

a  property  in  Smith,  who  picked  the  lock.     They  then  entered  and  re- 

coM^ructwr  *  moved  all  the  furniture  in  a  van,  which  was  afterwards 

possession,  so  as  gold  for  4/.  11*.  6rf.,  the  rent  in  arrear  being  12/.  for  half 

to  maintain  tres-  «^.  t  •.. 

pass  against  the  a  year  due  at  Midsummer  preceding. 

breaking  Uit^        ^^^  *he  defendants,  the  case  of  Doe  d.  Palmer  v.  An- 

his  house,  un-     drewsifl)  was  relied  on,  for  the  purpose  of  shewing  that  all 

that  his  wife 

had  continued  in  possession  with  the  assent  of  the  assignee. 

(rt)  12  B.  Moore,  601  j  S.  C.  4  Bing.  348. 
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Mr.  Serjeant  Andrews^  in  the  last  term,  obtained  a  rule 
MM  that  this  verdict  might  be  set  aside  and  a  new  trial 
liad,  on  the  ground  of  a  misdirection  by  the  learned  Judge. 
There  was  a  sufficient  constructive  possession  of  the  house 
md  furniture  in  the  plaintiff  to  enable  him  to  maintain 
thisracticHi,  for,  when  he  went  to  prison^  he  left  his  wife 
io  the  occupation  of  the  house ;  and>  although  she  quitted 
it  for  three  days  on  a  visit  to  her  mother,  yet  it  was  her 
only  home,  and  she  had  clearly  an  animus  revertendi;  and, 
u  the  defendants  have  only  pleaded  the  general  issue, 
Uiey  cannot  justify  the  picking  the  lock  of  the  outer  door, 
sod  entering  the  house,  which  was  an  illegal  act;  and, 
therefore,  the  distress  could  not  be  supported  by  law.    The 
plaintiff's  petition  and  schedule  were  filed  before  the  rent 
became  due.     The  possession  by  the  wife  afterwards  was 
in  die  nature  of  a  new  taking,  and  the  plaintiff's  discharge 
operated  from  the  time  of  filing  his  petition  and  schedule; 
and,  as  he  was  only  a  tenant  from  year  to  year,  there  was  no 
beneficial  interest  in  the  premises  for  the  provisional  as- 
signee to  take  or  avail  himself  of  for  the  benefit  of  the  cre- 
ditors; and,  as  it  does  not  appear  that  he  ever  interfered 
with  the  possession  of  the  wife,  it  must  be  assumed  that 
she  continued  in  the  house  with  his  acquiescence  and  as- 
sent. 

Mr.  Serjeant    Wilde  now  shewed  cause. — It  is  quite 


the  plaintiff's  interest  in  the  premises  and  furniture  had  1880. 
passed  to  the  provisional  assignee,  the  assignment  having 
been  made  previously  to  the  distress.  The  learned  Judge 
thought,  on  the  authority  of  that  case,  that  the  plaintiff 
was  not  entitled  to  recover,  and  that,  under  the  circum- 
itinces,  he  had  neither  an  actual  nor  constructive  posses- 
rioD  so  as  to  entitle  him  to  maintain  trespass,  nor  any  inter- 
est in  the  house  or  property  in  the  goods  taken  by  the  de- 
fendants under  the  distress.  The  Jury  accordingly  found 
aferdict  for  the  defendants. 
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1830.  clear  that  the  landlord  of  the  house  had  a  right  to  distrain 
the  goods  found  therein,  for  rent  in  arrear;  and,  as  there 
was  no  person  in  the  house  at  the  timei  the  defendants 
had  a  right  to  enter  and  seize  the  goods.  But^  if  noi, 
after  the  assignment  by  the  plaintiff  to  the  provinonal 
assignee,  all  his  property  was  vested  in  the  latter;  and 
it  must  be  assumed,  that  he  accepted  all  the  plaintiff*8 
interest  in  the  house,  and,  therefore,  the  plaintiff  could 
not  maintain  any  action  without  the  consent  or  oon* 
currence  of  such  assignee.  The  amount  due  for  rent 
far  exceeded  the  value  of  the  goods  distrained,  and  they 
were  all  inserted  by  the  plaintiff  in  his  schedule  at  the 
time  he  filed  his  petition  for  his  discharge*  A  mere  im^ 
gularity  in  making  a  distress  does  not  avoid  it  altogether; 
and  here,  it  is  quite  clear  that  the  taking  was  lawful^  and 
the  only  grievance  or  subject  of  complaint  by  the  plaintiff^ 
was  the  picking  the  lock  of  the  outer  door.  There  waa 
no  possession  in  fact  by  the  wife,  nor  had  the  plaintiff  any 
title  to  maintain  trespass.  The  provisional  assignee  mi^t 
have  sued,  and  alleged  that  he  had  entered  and  bec^ome 
possessed  of  the  plaintifi*'s  interest  in  the  house,  the  legal 
right  of  possession  being  in  him.  In  Crofts  v.  Pick  (a),  this 
Court  held,  that  an  officer  of  the  Insolvent  Debtors* 
Court,  who  had  been  appointed  to,  and  accepted  the 
office  of  provisional  assignee,  under  the  Insolvent  Debt- 
ors' Act  (6),  must,  by  such  assignment,  be  taken  to  have 
consented  to  accept  the  estate  and  other  property  of  the 
insolvent,  as  he  had  no  discretion  to  refuse  the  assign* 
ment;  and,  m  Doe  d.  Palmer  v.  Andrews,  where  a  tenant 
from  year  to  year,  with  an  agreement  for  a  lease,  assign* 
ed  his  property  to  a  provisional  assignee  under  the  sta- 
tute 1  Geo.  4,  c.  119,  it  was  held,  that  he  could  not  c^ect 
an  occupier  of  land  which  passed  under  the  assigmnent, 
although  the  provisional  assignee  had  never  taken  pos-> 
session,  nor  any  permanent  assignee  been  appointed,  nor 

(a)  8  B.  Moore,  384;  S.  C^\  Bing.  364.        (6)  63  Geo.  3,  c.  102. 
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had  the  rent  ever  been  withheld  from  the  lessor.  That  1830. 
ease,  therefore,  is  an  express  authority  to  shew  that  the 
abaokite  interest  of  the  plaintiff  in  the  house  and  fiimiture 
passed  to  the  provisional  assignee,  and  that  the  plaintiff 
wne  not  bi  the  legal  possession  of  the  house,  as  his  wife 
kad  quitted  it  idien  the  distress  was  made. 


Mr.  Serjeant  Andrews,  in  support  of  his  rule. — ^The 
of  the  wife  is,  in  law,  the  possession  of  the  hus- 
;  and  although  she  had  left  the  house  for  a  few  days 
OB  a  visit  to  her  mother,  yet  it  b  evident  that  she  meant 
to  retnm;  and  a  mere  temporary  absence  ought  not  to  in* 
tercept  the  constructive  possession,  particularly,  as  no  act 
lyid  been  done  by  the  landlord  or  the  provisional  assignee, 
Ip  ihliiwiiM  the  tenancy.    The  wife,  therefore,  must  be 
taken  to  remain  in  the  oocupatioR  of  the  premises,  with 
the  SMaent  of  the  assignee,  unless  the  contrary  were  shewn ; 
aod  ms  the  furniture  did  not  amount  to  the  value  of  10/., 
and  the  articles  were  necessary,  and  consisted  partly  of 
veaoring  apparel,  they  did  not  pass  by  the  assignment;  and 
althoogh  the  plaintiff  might  have  been  liable  to  a  distress 
Smt  the  lent  due  at  Lady-^y,  and  also  responsible  to  his 
kndlord  for  rent  accraing  due  after  that  day,  yet  the  de- 
fendants had  no  right  to  break  open  the  door  of  his  house. 
TUaaetion,  therefore,  is  maintainable,  and  the  plaintiff  is 
eetiUed  to  a  new  triaL 

Lord  Chief  Justice  Tindal. — I  think  that  the  verdict 
found  for  the  defendants  ought  not  to  be  disturbed.  In 
order  to  maintain  the  action,  the  plaintiff  should  have  had 
cither  an  actual  or  constructive  possession  of  the  premises 
in  question^  But  all  the  property  was  out  of  him  from  the 
17th  Jmne,  when  it  vested  in  the  provisional  assignee ;  and 
^  goods  were  then  his  property,  and  were  enumerated  by 
the  plaintiff  m  his  schedule.  Besides,  the  plaintiff  only 
occupied  the  prenuses  as  a  jrearly  tenant ;  but  if  he  had  held 
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1830.  uttder  a  valuable  or  beneficial  lease,  there  can  be  no  doiibt 
but  that  the  term  would  have  vested  in  the  provisional  as- 
signee from  the  time  of  the  assignment.  The  property 
then  not  being  in  the  plaintiff,  the  only  question  is,  whe- 
ther he  had  possession  of  the  house  in  which  the.  goods- 
were  taken.  He  was  in  prison,  and  his  wife  was  not  in 
actual  possession,  for  she  had  not  been  seen  on  the  pre- 
mises for  three  days  previously  to  the  distress  being  taken* 
As,  therefore,  the  plaintiff  had  no  property  in  the  premises, 
a  mere  occasional  residence  by  the  wife  would  not  warrant 
a  Jury  to  say  that  there  was  a  constructive  possession  in  the 
plaintifij  with  the  assent  of  the  provisional  assignee. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  not 
only  thought  at  the  trial  that  the  action  was  most .  impro- 
perly brought,  but  am  now  perfectly  satisfied  with  the  find- 
ing of  the  Jury*  The  property  in  the  goods  was  clearly 
out  of  the  plaintiff,  and  he  so  considered  it,  as  they  were 
all  enumerated  in  his  schedule;  and  even  if  he  had  a  be^ 
neficial  lease  of  the  house,  the  term  would  have  vested,  in 
the  provisional  assignee  from  the  time  of  the  assignment*. 
I  concurred  with  the  Court  in  Doe  d.  Palmer  v.  AndrewSp 
and  the  decision  in  that  case  has  been  since  recognised 
and  approved  of.  If,  indeed,  the  plaintiff's  wife  had  been 
in  actual  and  constant  possession,  he  might,  perhaps,  have 
maintained  trespass  against  a  wrong  doer ;  but  here,  he 
had  not  even  a  constructive  possession  at  the  time  of  the 
distress. 

Mr.  Justice  Gaselee. — The  plaintiff's  interest  in  the 
house  passed  to  the  provisional  assignee  on  the  execution 
of  the  deed  of  assignment.  If  the  wife  had  remained  in 
possession  with  the  assent  of  the  assignee,  the  question 
would  have  been  different,  but  there  was  no  evidence  of 
such  assent;  and  it  appeared  that  she  had  not  been  on  the 
premises  for  three  days  previously  to  the  distress. 
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Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  this 
▼erdict  ought  not  to  be  disturbed.  It  was  a  question  of 
&ct  for  the  Jury,  whether  the  plaintiff  was  in  possession 
by  the  wife's  continuing  to  reside  on  the  premises.  The 
Jury  thought  not,  and  I  think  they  came  to  a  right  con- 
dusion.     This  rule  therefore  must  be 

Discharged. 


1830. 


Briogs  0.  Sharps. 

A  RULE  was  obtained  by  Mr.  Serjeant  Ludlow^  on  a 
former  day  in  this  Term,  calling  on  the  plaintiff  to  shew 
cause  why  the  defendant  should  not  be  discharged  out  of 
the  custody  of  the  Sheriff  of  Lincoln.     The  motion  was 
fimnded  on  an  affidavit  of  the  defendant,  which  stated, 
diat,  on  the  25th  June^  1829,  he  was  committed  in  custo- 
dy in  execution  at  the  plaintiff*s  suit,  to  the  castle  of  Lin- 
€olm,  under  a  warrant  granted  on  a  writ  of  capias  ad  sa^ 
Urfaeiendum  issued  on  the  22nd  June  preceding,  for  a 
ddit  under  20/.     That  he  was  brought  into  Court  at  the 
list  Assizes  at  Lincoln^  before  Mr.  Baron  Garrow,  to  be 
cBacharged  under  the  Lords'  act,  32  Geo.  2,  c.  28,  when 
he  was  opposed  by  the  plaintiff,  and  ordered  to  be  re- 
manded, the  plaintiff,  by  his  attorney,  undertaking  to  pay 
the  defendant  his  sixpences;  but  that  no  note  or  under- 
taking to  pay  the  same  was  delivered  to  the  defendant  in 
Court ;  but  that  the  gaoler  afterwards  gave  him  three  shil- 
hngs  and  sixpence,  and  subsequently  gave  him  the  plain- 
tiff's undertaking  to  pay  the  defendant  the  sum  o{3s.  6d. 
per  week.    It  was  also  sworn,  that  no  affidavit,  verifying 
die  plaintiff's  signature  to  the  note,  had  been  served  up- 
on or  delivered  to  the  defendant. 

Mr.  Serjeant  GouUmm  now  shewed  cause,  on  an  affida- 


May  Sth. 

The  defendant, 
a  prisoner  in  a 
county  gaol* 
was  brought 
up  under  the 
Lords'  act  be- 
fore  a  Judge  at 
the  Assiies, 
who,  after  exa- 
mining the  note 
for  the  payment 
of  his  allowance, 
and  the  affida- 
vit verifying  the 
plaintiff's  sig- 
nature to  the 
note,  ordered 
the  defendant 
to  be  remanded. 
The  Court  held, 
that  the  ded- 
sbn  of  the 
Judge  was  final 
as  to  the  re- 
manding the 
defendant,  and 
that  they  had 
no  power  to  in- 
terfere or  di- 
rect him  to  be 
discharged,  un- 
leu  the  party 
at  whose  suit 
he  was  in  cus- 
tody bad  not 
complied  with 
the  terms  of  the 
note,  after  the 
defendant  had 
been  so  order- 
ed to  be  re- 
manded. 
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1890.  Tit  of  the  plaintiff's  attorney,  who  swore  that  he  was  pre 
sent  and  saw  the  plaintiff  sign  and  subscribe  the  note  it 
pay  and  allow  the  defendant  three  shillings  and  sizpenei 
per  week,  weekly,  so  long  as  he  should  continue  in  pri 
sosi,  in  execution  at  the  suit  of  the  plaintiff*  Thst  he  wai 
instructed  by  the  plaintiff  to  oppose  tibe  defendant's  appfi 
cation  for  his  discharge,  and  that  he  accordingly  attendee 
the  Court  at  the  last  Assizes  at  Lincoln;  and  when  the  ap 
plication  was  made,  he  deliyered  to  the  proper  officer  tk^ 
above  note  or  undertaking  so  signed  by  the  plaintiff  in  dft 
presence  of  the  attorney;  and  that  the  latter  made  wm 
swore  to  an  affidavit  verifying  such  signature;  thattA 
note  was  attached  to  the  affidavit,  and  handed  toa^ 
ther  to  the  Judge  who  presided  at  the  Assises,  when 
application  was  made ;  and  who,  after  examining  the 
and  affidavit,  ordered  the  defendant  to  be  remanded* 
der  these  circumstances,  the  learned  Serjeant  subiiiitt;^^ 
that  this  Court  had  no  authority  to  interfere,  as  the  1 
section  of  the  statute  enacts  **  that  prisoners  charged  in 
ecution  in  country  or  other  gaols  above  twenty  miles 
tant  from  Westminster  Hall  may  proceed  by  petition 
affidavit,  and  may  be  brought  up  at  the  Assizes,  and  £6( 
Judge  is  empowered  to  administer  an  oath  to  such  priecii- 
ers,  and  make  such  order  in  the  premises  as  to  him  sisV 
seem  meet;  and  to  proceed  in  the  same  manner  concern* 
ing  the  discharge  of  any  prisoner,  and  to  give  the  same 
judgment  and  relief  as  any  Court  out  of  which  any  procen 
shall  issue  against  any  prisoner;  and  that  every  order  made 
by  such  Judge  shall  be  as  valid  and  effectual  as  if  the 
same  had  been  made  in  the  Court  out  of  which  the  pro- 
cess issued  on  which  the  prisoner  was  charged  in  execu- 
tion." When,  therefore,  the  defendant  was  brought  up 
before  the  learned  Baron,  he  had  authority  either  to  dis- 
charge or  remand  him.  The  matter  was  entirely  in  the 
discretion  of  the  Judge,  and  this  Court  cannot  be  consti- 


k 


Mr.  Serjeant  Ludlow^  in  support  of  his  rule. — The  de- 
Aodant  having  been  in  custody  in  execution  at  the  plain- 
tilTi  suit,  for  more  than  twelve  months,  and  for  a  debt  un- 
derflO/.,  is  entitled  to  the  indulgence  of  the  Court,  and  they 
iunre  deariy  a  jurisdiction  to  investigate  the  proceedings 
of  die  Court  below;  he  has  expressly  sworn  that  no  note 
bjr  the  plaintiff  to  pay  him  his  sixpences  was  delivered  to 
Umin  Court;  and  it  is  further  sworn,  that  no  affidavit 
icrifying  the  plaintiff's  signature  to  the  note  had  been  de- 
Eiered  to  the  defendant;  and  if  a  note  to  pay  a  prisoner 
Uinxpences  be  not  signed  by  the  plaintiff  in  open  Court, 
itii  the  practice  to  require  an  affidavit  .with  the  note,  shew- 
w%  that  it  was  duly  signed.  Edwards  v.  Carter  (a). 

Lord  Chief  Justice  Tindal. — It  appears  to  me  that  we 
hue  no  authority  to  interfere  in  this  case.  The  13th  sec- 
tioDof  the  statute  Z2  Geo.  2,  c.28,  enacts,  ''  that,  for  the 
relief  of  prisoners  who  shall  be  charged  in  execution  for  any 
mm  not  exceeding  100/.,  they  may  exhibit  a  petition  to  the 
Court,  certifying  therein  the  causes  of  their  imprisonment, 
together  with  a  schedule  of  their  effects,  and  that  all  ob- 
jections to  the  insufficiency  of  the  schedule  in  point  of 
fann,  must  be  made  the  first  time  the  prisoner  is  brought 

(«)  M.  T.  36  Geo.  3,  K.  B.  Tidd's  Practice,  9ih  Edit.  381. 
VOL.  IV.  T 
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Cnled  a  Court  of  appeal,  nor  can  it  interpose  except  in  de-         1830. 

fialt  of  payment  of  the  sixpences  by  the  plaintiff,  or  some 

other  matter  subsequent  to  the  order  made  at  the  Assizes 

fcr  remanding  the  defendant;  and  as  it  is  sworn  that  the 

note  and  affidavit  were  then  handed  up  to  the  Judge  and 

CTimined  by  him,  the  defendant  might  also  have  inspected 

then,  and  nuaed  any  objections,  or  required  them  to  be 

deEfered  to  him;  and  the  Court  will  now  assume  that 

vhit  was  dime  at  the  Assizes  was  done  rightly,  and  there 

M,  consequently,  no  ground  for  this  application. 
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1830.         up;**  and  the  statute  37  Geo.  S,  c*  85,  s.  3,  enaets,  **  that  in 
all  cases  where  any  person  charged  in  execution  for  debt 
would  have  been  entitled  to  be  discharged  under  the  pro* 
visions  of  the  32  Geo.  2,  c.  28,  unless  their  creditor  or 
creditors  would  agree,  as  therein  mentioned,  to  pay  and 
allow  a  weekly  sum  not  exceeding  two  shillings  and  four 
pence,  to  such  prisoner,  it  should  be  lawful  for  the  Court 
immediately  to  cause  the  prisoner  to  be  discharged,  upon 
his  executing  an  assignment  and  conveyance  of  his  estate 
and  effects,  unless  the  creditor  or  creditors  insist  upon 
his  being  detained  in  prison,  and  shall  agree  by  writing, 
signed  in  the  manner  specified  in  the  32  Geo.  2,  to  pay  and 
allow,  weekly,  a  sum  not  exceeding  Ss.  6(f.,  as  any  Cooii 
shall  think  fit,  unto  the  prisoner,  to  be  paid  at  such  time, 
and  in  such  manner,  and  upon  the  same  terms  and  condi- 
tions, and  under  the  same  rules  and  regulations,  as,  by 
the  statute  32  Geo.  2,  is  provided  with  respect  to  the  al« 
lowance  thereby  directed  to  be  made;"  and  the  13th  sec* 
tion  of  that  statute  enacts,  **  that  the  prisoner  shall  be  dia« 
charged,  unless  the  creditor  insist  upon  his  being  detain- 
ed in  prison,  and  shall  agree,  by  writing,  signed  with  his 
name  or  mark,  to  pay  and  allow  the  prisoner,  weekly,  a 
sum  not  exceeding  2s.  4J.,  (now  3^.  6d.  by  the  37  Geo* 
3),  to  be  paid  every  Monday  in  every  week,  so  long  as  the 
prisoner  shall  continue  in  execution;  and  in  every  such 
case  the  prisoner  shall  be  remanded."     On  the  construc- 
tion of  those  clauses,  the  Courts  have  introduced  as  a  mat- 
ter of  practice,  that,  if  the  note  be  not  signed  by  the  plain- 
tiff in  open  Court,  they  will  require  an  affidavit  to  ac- 
company  the    note,  shewing   that   it   was   duly  signed. 
Here,  the  only  question  is,  whether  the  Judge  at  the  As- 
sizes proceeded  according  to  the  usual  and  regular  prac- 
tice ;  and  we  must  assume  that  he  did,  unless  the  contrary 
be  shewn.     No  case  has  been  cited,  nor  can  any  be  refer- 
red to,  where  the  Courts  in  Banc  have  interfered,  except 
where  matters  have  arisen,  or  the  plaintiff  has  been  guilty 
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of  irregiilarities  sabsequently  to  the  remanding  of  the  pri«         1830. 

soner*  Now,  it  appears  from  the  affidavit  of  the  plaintiff's 
attorney,  in  answer  to  that  of  the  defendant,  that  the  note 
and  affidavit,  as  required  by  the  statute,  were  handed  up 
to  the  Judge  at  the  Assizes,  and  that  be  examined  them 
and  ordered  the  defendant  to  be  remanded.  It  is  not  usual 
ior  a  Judge,  or  the  Court,  to  require  an  inspection  of  those 
doeuaents,  unless  some  objection  had  been  raised  to  them 
OD  behalf  of  the  prisoner.  We  must  therefore  assume, 
Aat  omnia  riie  acta;  and,  as  the  Judge  before  whom  the 
defieodant  was  brought,  had  it  in  his  discretion  to  discharge 
or  remand  him,  we  ought  not  to  interfere. 

Mr.  Justice  Park* — I  am  of  the  same  opinion,  and  wish  it 
to  be  fully  understood  that  the  Courts  are  always  most  wilU 
ing  to  attend  to  complaints  made  by  persons  in  custody, 
and  to  afibrd  them  all  the  relief  in  their  power.  Still,  how- 
ever^  we  must  not  assume  to  ourselves  a  jurisdiction  where 
we  are  precluded  from  exercising  it,  as  in  the  present  case ; 
aady  except  for  matters  arising  subsequently  to  the  re- 
manding of  a  prisoner,  we  are  precluded  by  the  15th  sec- 
don  of  the  statute  32  Geo.  2,  c.  28,  from  interfering  in  a 
which  was  exclusively  within  the  province  and  ju- 
of  the  Judge  at  the  Assizes;  and  we  must 
that  he  did  all  that  was  necessary  before  he 
ordered  the  defendant  to  be  remanded ;  and  I  cannot  con- 
ceive how  the  note  and  affidavit  which  accompanied  it 
got  into  the  hands  of  the  learned  Baron,  unless  some  ob- 
jection had  been  raised  to  them  by  the  defendant  or  his 
counsel. 

Mr.  Justice  Gaselee. — I  am  also  of  opinion  that  the 
power  of  discharging  or  remanding  the  defendant  in  this 
case,  rested  exclusively  with  the  Judge  at  the  Assizes, 
whose  duty  it  was  to  examine  all  the  circumstances  attend- 
ing his  imprisonment,  and  to  hear  any  objections  he  might 
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1830.  urge ;  and  having  examined  the  note  and  affidavit,  the 
learned  Baron  ordered  the  defendant  to  be  remanded; 
and  after  he  had  been  so  remanded,  this  Court  cannot  di- 
rect his  discharge,  unless  the  plaintiflf  has  made  default  b 
payment  of  the  sixpences,  or  failed  to  perform  his  under^ 
taking,  according  to  the  terms  of  the  note.  Now,  it 
appears  that  the  words  of  the  statute  have  been  strict- 
ly complied  with,  as  far  as  regards  the  note  and  a£Sdsfit 
as  to  the  plaintiff's  signature.  At  all  events,  the  Judge 
would  have  pointed  out  the  insufficiency  or  defect,  if  any 
such  had  existed,  when  he  required  them  to  be  handed 
up  for  his  inspection. 

Mr.  Justice  Bosanquet. — I  felt  some  doubt  when  this 
application  was  made,  as  the  defendant  swore  that  die 
note  was  not  delivered  to  him  in  Court,  but  by  the  gader 
after  his  return  to  prison ;  and  it  was  also  sworn  that  no 
affidavit  verifying  the  plaintiff's  signature  to  the  note  had 
been  delivered  to  the  defendant.  That  has  not  been  cod- 
tradicted ;  but  the  plaintiff's  attorney  has  sworn  that  both 
the  note  and  affidavit  were  in  Court  at  the  time  the  defend- 
ant was  brought  up,  and  that  the  latter  was  annexed  to  the 
former.  The  words  of  the  statute  were  therefore  cod^ 
plied  with ;  and  it  further  appears  that  both  these  doco- 
ments  were  examined  by  the  learned  Baron;  and,  after  he 
had  exercised  his  judgment  on  all  the  facts  before  hhn,! 
think  we  have  no  power  to  review  his  decision;  anddii> 
rule  must  consequently  be 

Discharged. 


i 
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Chalie  and  Another  v.  Belshaw.  ^J^^^A 

May  10th, 

JHIS  was  an  action  of  assumpsU  by  the  plaintiffs,  as  Although  Ow 
dnwers,  against  the  defendant,  as  acceptor  of  a  bill  of  ex-  ^  ***^*^i^j 
clange.    Tfae^r^^  count  of  the  declaration  stated,  that  Geo.4,c78,re- 
tlie  plaintiffs,  on  &c.,  at  &c.,  made  their  certain  bill  of  %ptaJet^ 


dange  in  writing,  and  directed  it  to  the  defendant,  ^JSJI^^tf^e 
^vUch  said  bill  of  exchange,  the  defendant,  on  &c.,  upon  in  writing  apon 

.  the  bill,  jet  the 

«%lit  thereof,  accepted,  according  to  the  usage  and  cus'  drawer,  in  an 
^OD  of  merchants.  By  means  whereof,  and  according  to  the*»cMtor| 
tie  said  usaire  and  custom  of  merchants,  the  defendant  "^^  °^  ^J^ 

^  in  hit  dedara- 

l)ecaine  liable  to  pay  the  plaintiffs  the  sum  of  money  in  the  tion  that  theac- 
Baid  bin  of  exchange  specified,  according  to  the  tenor  and  JStin^  ^** 
effeet  of  the  said  bill  of  exchange,  and  of  his,  the  defend- 
aofs  sud  acceptance  thereof,  and  that,  being  so  liable,  he 
promised  to  pay.    Breach — non-payment.     To  this  count 
the  defendant  demurred  specially^  and  assigned  for  causes 
&at  the  count  was  defective  and  bad  in  this,  that  it  is  not 
therein  stated  that  the  defendant  accepted  the  bill  of  ex- 
diaoge  III  writings  or  that  the  acceptance  of  the  same  was 
in  writing;  that  it  is  stated,  that  the  defendant  accepted 
the  bin  of  exchange  according  to  the  usage  and  custom  of 
laercbants;   and  by  the  said  usage  and  custom,   an   ac- 
ceptance by  parol  without  writing  would  have  been  suffi- 
cient; whereas,  by  a  certain  act  of  Parliament,  made  and 
passed  in  the  1st  and  2nd  years  of  the  reign  of  king  George 
the  Fourth,  the  said  acceptance  of  the  said  bill  of  exchange, 
to  be  valid,  must  be  in  writing.     The  plaintiffs  joined  in 
demurrer. 

Mr.  Serjeant  Jones^  in  support  of  the  demurrer,  insisted, 
that,  as  the  2nd  section  of  the  statute  1  &  2  Oeo.  4,  c.  78, 
enacts,  "  that  no  acceptance  of  any  inland  bill  of  exchange 
shall  be  sufficient  to  charge  any  person,  unless  such  accept- 
ance be  in  writing  on  such  bill,"  it  therefore  rendered  it  nc- 
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1830. 
Chalie 

V. 

Belsuaw. 


ccssary  for  the  plaintiffs  to  state^on  the  faceof  thein 
ration^  that  the  acceptance  was  in  writing.  At  all  e 
if  it  be  not  alleged ,  it  is  a  ground  of  special  demunn 
which  the  acceptor  may  take  advantage. 


Mr.  Serjeant  Wilde^  contra^  was  stopped  by  the  ( 

There  is  no  ground  for  the  objection.  If  it  were  to 

it  would  equally  apply  to  the  statute  of  frauds,  n 

in  certain  cases,  requires  an  agreement  to  be  in  wi 

and  yet  it  is  not  necessary  for  the  plaintiff  to  allege  i 

declaration  that  such  agreement  or  contract  was  in 

ing. 

Judgment  for  the  plainti 


May  lOtL  FoRSTER  and  Another  v.  Weston. 

The  piainUffs      A  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  on 
dfJaffcndan'**  mcr  day  in  this  term,  calling  upon  the  plaintiffs  to 

cause  why  the  defendant  should  not  be  allowed  his 
under  the  statute  43  Geo.  3,  c.  46,  s.  3,  they  ha?ii 
rested  and  held  him  to  bail  for  1,1^/.,  and  consent 
the  trial,  to  take  a  verdict  for  716/.  only.    The  motio 


and  held  hira 
to  bail  for 
1123/.  and  con- 
sented at  the 
trial  to  take  a 
verdict  for 
7  lOiL,  they  hav- 
ing, at  the  time  founded  ou  affidavits,  which  stated,  that  the  plaintiffi 

of  the  arrest,  a  i_j.»y       j  j«xi-i_i_'*.i»  •• 

sum  of  407/.       merchants  m  JLronao;},  and  m  the  habit  of  receiving 
defendaiftin'*^^  Consignments  of  timber  from  Sierra  Leone,  and  ilia) 

their  hands : — 
Held,  that  he 
was  entitled  to 
his  costs  under 
the  statute  43 
Geo,  3,  c.  46, 
s.  3,  as  the  ba- 
lance was  the 
sum  ultimately 
due  to  the 
plaintiffs,  after 
deducting  the 
latter  sum,  al- 
though the  account  on  which  the  balance  was  due  was  a  joint  account  between  the  defend 

a  third  person. 


were  employed  by  the  defendant  and  one  Claugk 
sell  timber  for  them  on  commission,  on  their  joint  ace 
and  that,  although  they  purchased  and  dealt  in  t 
jointly,  they  were  not  in  fact  in  partnership.  Th 
plaintiffs  kept  the  defendant's  and  ClaughtofCs  ace 
separate,  and,  according  to  an  arrangement  between 
paid  each  of  them  separately  a  moiety  of  the  sums  th 
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ctme  due  on  the  joint  account.     That  the  sum  for  which         1830. 
tbedefaidant  was  arrested  and  held  to  bail,  was  the  amount      "     ' 

FORSTER 

of  the  balance  of  an  account  delivered  in  1829,  since  which  v. 

tbe  piaintifi  had  received  a  cargo  of  timber  on  account 
of  the  defendant  and  Claughton,  the  proceeds  of  which 
amoiiDted  to  SUL,  a  moiety  of  which  they  had  paid  over 
to  CUmghion.  Under  these  circumstances,  the  learned 
Serjeant  contended,  that  the  plaintiffs  ought  to  have  given 
die  defendant  credit  for  the  other  moiety,  amounting  to 
VflL^  which  sum  they  then  had  in  their  hands ;  and  that, 
IS  they  had  arrested  the  defendant  for  the  whole  of  the  ba- 
lance due,  it  was  an  arrest  without  reasonable  or  proba- 
Ue  cause,  as  they  must  have  Inown  at  the  time  that  716/. 
only  was  due;  and  in  Dranefield  v.  Archer  (a),  where,  in 
an  account  between  the  plaintiff  and  defendant,  there 
were  items  clearly  due  on  both  sides,  the  Court  held  it  to 
bean  arrest  without  reasonable  and  probable  cause,  with* 
in  the  meaning  of  the  statute,  if  the  plaintiff  arrested  the 
defendant  for  the  amount  due  to  him,  without,  at  the  same 
tioie,  giving  him  credit  for  the  items  due  on  the  other  side 
of  the  account,  and  that  he  only  ought  to  have  held  the 
defimdant  to  bail  for  the  admitted  balance. 

Mr.  Serjeant  Toddy  now  shewed  cause,  on  affidavits 
lAich  stated  that  disputes  had  arisen  between  the  defend- 
nt  and  ClaugfUon  as  to  the  last  cargo  of  timber.  That 
the  defendant  was  about  to  leave  this  country  for  Sierra 
Leone  when  he  was  arrested,  and  that  he  had  a  private 
accoont  with  the  plaintiffs,  as  well  as  a  joint  account  with 
Qaughion;  but  the  plaintiffs  did  not  deny  that  407/.  was 
due  to  the  defendant  as  his  moiety  upon  such  joint  ac- 
count, or  that  they  did  not  know  that  that  sum  was  not 
the  amount  of  the  moiety  so  due  at  the  time  of  the  arrest. 
Still,  however,  the  learned  Serjeant  submitted  that  this 

(o)  5  Barn.  &  Aid.  513. 
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1830.        was  not  a  vexatious  or  malicious  arrest,  nor  was  the  de- 
FoRSTER      fendant  held  to  bail  without  a  reasonable  or  probable 
V.  cause.     The  disproportion  between  the  sum  sworn  to,  and 

the  amount  of  the  verdict  the  plaintiffs  consented  to  take 
at  the  trialy  was  not  so  great  as  to  induce  an  inference  thai 
the  plaintiffs  were  actuated  by  vindictive  or  improper  feel* 
ings  towards  the  defendant,  particularly,  as  they  ought 
have  been  misled  by  the  joint  account  between  him  and 
Claughton^  as  disputes  had  arisen  as  to  the  last  cargo  of 
timber  sold  by  the  plaintiffs  on  their  account,  and  which 
were  not  settled  at  the  time  of  the  arrest. 

Mr.  Serjeant  Wilde^  in  support  of  his  rule. — As  the 
plaintiffi  have,  in  terms,  admitted  that  they  had  a  sum  be* 
longing  to  the  defendant  in  their  hands  at  the  time  of  the 
arrest,  and  which  ought  to  have  been  appropriated  in  re- 
duction of  the  balance  of  his  general  account,  it  is  quite 
clear  that  they  had  no  reasonable  or  probable  cause  for 

holding  him  to  bail  for  the  larger  sum,  for  they  must  have 

« 

known  at  the  time  that  it  was  not  due.  This  case,  there* 
fore,  must  be  governed  by  the  principle  established  in 
Dronefield  v.  Archer;  and  the  Prothonotary,  on  taxation, 
ought  to  allow  the  defendant  his  costs. 

Lord  Chief  Justice  Tindal.--^!  think  this  case  falls 
within  the  words  and  meaning  of  the  statute  43  Geo.  3,  c. 
46;  for,  after  looking  at  the  affidavits  in  support  of,  and  in 
answer  to  the  application,  there  is  sufficient  to  satisfy  us 
that  the  plaintiffs  had  not  any  reasonable  or  probable 
cause  for  holding  the  defendant  to  bail  for  the  sum  of 
1,123/.  If,  indeed,  they  had  sworn  that  they  really  be- 
lieved they  were  not  safe  in  dividing  the  joint  account 
between  the  defendant  and  Claughton  as  to  the  last 
cargo  of  timber  they  disposed  of  on  such  account^  the 
question  would  have  been  different;  but  they  admitted 
that  they  had  divided  the  account,  and  did  not  deny  that 
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a  moiety  of  Ihe  amount  of  the  proceeds  was  due  to  the        1830. 
defendant  at  the  time  they  caused  him  to  he  arrested  for 
the  whole  of  the  habmce  of  the  general  account. 

Mr.  Justice  Park. — I  am  unwilling,  on  applications  of 
this  nature,  to  allow  defendants  their  costs,  where  such 
applications  are  made  on  trivial  grounds,  or  the  amount 
between  the  sum  for  which  a  party  is  held  to  bail,  and 
diat  eventually  recovered,  is  of  a  trifling  nature.     But, 
where  there  is  an  existing  account  between  the  plain- 
tiff and  defendant,  the  balance  is  the  sum  due  to  the 
former,  both  at  law  and  in  equity.     Although  it  does 
not  appear  that  the  balance  was  actually  struck,  yet  the 
phintifi  must  have  known  that  they  had  a  sum  of  mo- 
ney belonging  to  the  defendant  in  their  hands,  which 
would  ultimately  reduce  the  amount  for  which  they  caused 
him  to  be  arrested,  and  they  had  no  probable  cause  for 
holding  him  to  bail  for  more  than  the  balance.   Although, 
b  Broum  v.  Pigeon  (a).  Lord  EUenborough  held,  that  an 
action  cannot  be  maintained  for  a  malicious  arrest  by  A. 
against  B.,  if  A.  owed  B.  the  sum  for  which  he  was  held 
to  bail,  although  B,  was  indebted  to  A.  in  a  larger  amount; 
[     yet  that  does  not  apply  to  a  case  where  the  accounts  are 
mntoal  and  unliquidated,  as  in  Dr.  Turlington  s  case  (6). 
The  Courts  have  of  late  frequently  decided,  that,  where  a 
defendant  seeks  for  a  remedy  by  an  application  of  this 
nature,  it  is  analogous  to  an  action  for  a  malicious  arrest; 
aad  m  the  late  case  of  Donlan  v.  Brett  (c),  where  the 
plamtiff  arrested  the  defendant  for  575/.,  and  only  recover- 
ed 88/.  at  the  trial;  on  a  motion  for  allowing  the  defendant 
his  coats,  under  the  statute  43  Geo.  3,  Mr.  Justice  Little* 
^aaid:  '*  The  defendant  is  entitled  to  his  costs,  if  the 
phuntiff  had  no  reasonable  or  probable  cause  for  arresting 


(«)  2  Camp.  594.  (6)  4  Burr.  1996. 

(c)  10  Barn.  &  Cress.  117. 


280 


CASES  IN  EASTER  TERM, 


1830. 


the  defendant  for  the  larger  sum.   It  is  not  necessary  that 
the  arrest  should  have  been  malicious/* 

Mr.  Justice  Gaselee    and  Mr.  Justice  Bosanqur 
concurring. 

Rule  absolute. 


Mondai/, 
May  \Qth. 

The  statute  8  & 
0  Wm,  3,  c.  11, 
8.  1,  docs  not 
extend  to  an  ac- 
tion on  the  case 
for  a  malicious 
prosecution;  al- 
though the 
plaintiff  allege 
in  his  declara- 
tion, that  the 
defendant  ma- 
liciously caused 
him  to  be  ap- 
prehended by 
▼irtue  of  a  ma- 
gistrate's war- 
rant, and  to  be 
falsely  impri- 
soned and  de- 
tained in  prison 
for  a  long  time. 
Therefore, 
where  one  of 
four  several  de- 
fendants was 
acquitted,  and 
a  verdict  was 
entered  for  him 
accordingly : — 
Held,  that  he 
was  not  entitled 
to  his  costs  un- 
der the  above 
statute. 


Murray  v.  NicHOLLSy  Taylor,  and  two  Others. 

1  HIS  was  an  action  on  the  case.  The  plaintiff  sued  the 
defendants  jointly,  and  the  declaration  contained  counts 
for  a  malicious  prosecution,  counts  for  a  libel,  and  a  count 
in  trover  for  a  trunk.  In  the  first  count,  the  plaintiff  al- 
leged that  the  defendants  falsely  and  maliciously,  and  widi- 
out  any  reasonable  or  probable  cause  whatsoever,  cauied 
and  procured  the  plaintiff  to  be  apprehended  under  and 
by  virtue  of  a  warrant  of  a  magistrate,  and  to  be  fidady 
imprisoned  and  kept  and  detained  in  prison  for  akog 
space  of  time,  without  any  reasonable  or  probable  canae. 
The  defendants  NichoUs  and  Taylor  pleaded  the  general 
issue  to  the  whole  of  the  declaration;  and  the  two  other 
defendants  suffered  judgment  by  default. 

At  the  trial,  before  Lord  Chief  Justice  Tindal^  at  GtM- 
hall,  at  the  Sittings  after  the  last  Michaelfnas  Term,  the 
Jury  found  a  verdict  for  the  plaintiff,  as  against  NkhoBSi 
damages  81 OA  which  they  apportioned  thus: — rtar.  50(W 
on  the  counts  for  the  malicious  prosecution ;  300/.  for  tiK 
libel;  and  10/.  on  the  count  in  trover  for  the  trunk;  ba 
they  acquitted  the  defendant  Taylor,  and  a  verdict  was  en 
tered  for  him  accordingly;  and  the  Prothonotary  havini 
allowed  him  his  full  costs — 

Mr.  Serjeant  Wilde,  on  the  first  day  of  this  Term,  ob 
tained  a  rule  nisi  that  the  Prothonotary  might  review  hi 
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taxadoD^  on  the  ground  that  such  costs  had  been  impro-         1830. 
pcrly  allowed.    Before  the  passing  of  the  statute  8  &  9       ^T^'     ' 

MURRAY 

Wm.  S,  c.  11,  if  one  of  several  defendants  had  been  ac-  9, 

quitted,  be  was  not  entitled  to  his  costs,  and  the  first  sec- 
tion of  that  statute  is  confined  to  the  particular  actions 
therem  mentioned,  viz.  trespass,  assault,  false  imprison- 
meDt,  or  ejediameJimkE;  and  in  Dibbeny.  Cooke  (a),  it 
was  expressly  decided,  that  an  action  of  trespass  on  the 
case  18  not  within  the  statute;  and  in  Ingle  v.  fVords- 
worth  (b),  it  was  held,  that  one  of  two  defendants  in  re- 
plerio  was  not  entitled  to  his  costs  upon  acquittal. 

Mr.  Serjeant  Janes  now  shewed  cause. — The  question 
ii^  whether  the  first  count  of  the  declaration  does  not  bring 
dtt  case  within  the  words  and  meaning  of  the  statute  8  & 
i  Wm.  3,  c  11 ;  before  the  passing  of  which,  if  one  of  se- 
wil  defendants  had  been  acquitted,  he  was  not  entitled 
to  his  costs;  and  this  being  found  inconvenient,  the  first 
NefioQ  of  that  statute  enacts, ''  that  where  several  persons 
sbaU  be  made  defendants  to  any  action  of  trespass,  assault, 
Use  imprisonment,  or  ejectionefimus^  and  any  one  or  more 
of  them  shall  be  upon  the  trial  thereof  acquitted  by  verdict, 
every  person  so  acquitted  shall  have  and  recover  his  costs 
of  suit,  as  if  the  verdict  had  been  given  against  the  plain- 
tii^  and  acquitted  all  the  defendants.'*  Although  it  has 
Wen  held,  that  this  statute  does  not  extend  to  an  action 
of  trespass  upon  the  case,  but  must  be  confined  to  actions 
of  trespass  vi  ei  armu^  yet  it  ought  to  receive  a  liberal 
construction,  and  the  Court  will  not  scrutinize  the  form 
or  language  of  a  particular  count,  but  look  at  the  sub- 
ject of  the  charge,  which  in  this  case  was  the  malicious- 
ly caunng  the  plaintiff  to  be  apprehended  and  falsely  im- 
prisoned and  detained  in  prison,  until  he  obtained  his  dis- 
charge.    If  the  Legislature   intended   that  the  statute 

(a)  2  Str.  1005.  (6)  3  Burr.  1284. 
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1830.         should  only  apply  to  cases  of  trespass  vi  et  armis,  the  word 
Murray       ^^cspciss  would  only  have  been  introduced;  but  it  was 
f*  meant  to  provide  for  injuries  sustained  by  trespasses  on 

landy  or  against  the  person;  and  if  the  words  ft  et  armts 
are  omitted  in  a  count  in  trespass,  it  may  yet  be  supported, 
unless  it  be  taken  advantage  of  on  special  demurrer;  and 
in  Day  v.  Muskeit  (a),  Lord  Chief  Justice  Holt  said,  that 
those  words  might  be  omitted  altogether.  In  Dibben  v. 
Cooke,  the  plaintiff  brought  an  action  on  the  case  for  a  nui- 
sance, which  had  no  reference  whatever  to  a  trespass,  as- 
sault, or  false  imprisonment;  but  here,  the  plaintiff  has  al- 
leged in  his  declaration  that  the  defendants  caused  him  to 
be  falsely  imprisoned,  without  any  reasonable  or  probable 
cause;  and  it  is  immaterial  whether  the  commencement  of 
the  declaration  was  trespass  vi  et  armis,  or  trespass  on  the 
case,  provided  the  plaintiff  charged  the  defendants  with 
having  caused  him  to  be  falsely  imprisoned,  and  which  in 
this  case  is  a  distinct  and  substantive  charge.  In  Ingle  ▼• 
Wordsworth,  the  action  was  replevin,  which  was  clearly 
not  within  the  words  or  meaning  of  the  statute.  So,  in  Mar- 
riner  v.  Barrett  (6),  the  action  was  trover ;  and  although 
Lord  Mansfield  said  (c),  *'  that  all  acts  that  give  costs 
are  to  be  construed  strictly  :'*  yet  the  statute  of  WilUam 
is  a  remedial  law,  and  penal  only  as  far  as  it  regards  costs; 
and  when  false  imprisonment  is  the  subject  of  the  action, 
the  party  complaining  may  waive  the  trespass,  and  bring 
an  action  on  the  case  for  the  tort ;  and  the  Court  will  look 
to  the  injury  he  has  sustained,  rather  than  to  the  form  of 
the  action,  or  the  language  of  the  declaration. 

Lord  Chief  Justice  Tindal. — The  rule  of  construction 
applicable  to  this  statute  cannot  be  laid  down  with  greater 
accuracy  than  by  Lord  Hardwicke,  in  the  case  of  Dibben 

(a)  2  Ld.  Raym.  985.  (6)  3  Burr.  1825,  n. 

(c)  3  Burr.  1287. 
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T.  Coole,  wherCi  after  consideration  by  the  Courts  his         isso. 
Lordship,  in  delivering  their  opinion,  said — "  The  act  ex-      ^"^     ' 
tends  to  trespass,  assault,  false  imprisonment,  and  eject-  «,. 

menC    The  present  action  is  a  trespass  on  the  case ;  and 
though  that  be  a  species  of  trespass,  and,  in  the  case  of  the 
statute  of  limitations,  the  word  iresptus  in  the  proviso  has 
been  extended  to  actions  on  the  case,  yet,  considering  these 
acts  giving  costs  have  always  been  looked  on  as  penal 
acts,  not  to  be  extended  by  equity,  and,  therefore,  an 
avowant  not  within  the  word  plaintiff,  CarthetOf  179,  we 
most  take  it  only  to  mean  the  general  sort  of  trespass  vi 
d  anms.  10  Rep.  Marshalsea  ceue.**    The  question  then 
is,  whether  this  statute  is  now  to  be  construed  according 
to  that  rule,  or  whether  the  present  action  falls  within  it. 
The  words  of  the  act  are — **  Where  several  persons  shall 
be  made  defendants  to  any  action  of  trespass,  assault,  false 
imprisonment,  or  ejecHoneJimuB,  and  any  one  or  more  of 
them  shall  be  upon  the  trial  thereof  acquitted  by  verdict, 
erery  person  so  acquitted  shall  recover  his  costs  of  suit, 
in  like  manner  as  if  the  verdict  had  been  given  against 
tke  plidntiff  and  acquitted  all  the  defendants,  unless  the 
Judge  before  whom  the  cause  is  tried,  shall,  immediately 
after  the  trial  thereof,  in  open  Court,  certify  upon  the  re- 
cord, under  his  hand,  that  there  was  a  reasonable  cause 
tat  making  such  person  a  defendant.*'    Now,  on  looking 
It  the  declaration  in  this  case,  it  appears  to  me,  that  it  does 
not  come  within  either  of  the  forms  of  action  mentioned 
in  the  statute.     An  action  for  false  imprisonment  means 
an  action  brought  directly  for  such  imprisonment ;  but 
here,  the  imprisonment  is  only  laid  as  matter  of  aggrava- 
tion, and  as  incidental  to  the  principal  charge.   It  is  quite 
dear  that  the  imprisonment  is  not  the  gist  of  the  action, 
which  might  have  been  maintained  if  the  imprisonment  had 
not  been  proved.     But  it  appears  to  me  to  be  evident  that 
this  is  not  a  species  of  action  within  the  words  or  operation 
of  the  statute,  for,  if  a  count  in  trespass  for  false  imprison- 
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1830.        ment  were  introduced  in  the  declaration^  it  would  be  a  mis- 

^IJ^J^      joinder;  for,  the  plaintiff,  at  the  commencement^  stated, 

V.  that  the  defendants  were  attached  to  answer  him  in  a  plea 

NiCHOLLfS 

odrespass  on  the  case*    Although,  therefore,  one  of  die 
defendants  was  acquitted,  he  is  not  entitled  to  his  coats. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Gaselee. — The  gist  of  the  action  was  the 
causmg  the  plaintiff  to  be  apprehended  maliciously,  and 
without  a  reasonable  or  probable  cause;  and  if  the  decla^ 
ration  had  only  charged  the  defendant  with  the  false  im- 
prisonment, the  action  could  not  have  been  sustained,  as 
the  imprisonment  was  only  incidental  to  the  apprehension. 
In  Savignac  v.  Roome  (a),  it  was  held  that  the  statute  16 
&  17  Car.  2,  c.  8,  which  enacts  that  judgment  shall  not 
be  arrested  for  want  of  the  words  vi  ei  armis  or  amira 
pctcem,  in  actions  of  trespass,  applies  only  to  those  cases 
that  appear  on  the  face  of  the  declaration  to  have  been 
evidently  intended  to  be  actions  of  trespass,  and  not  to  a 
case  where  the  memorandum  is  of  ''  an  action  of  trespass 
on  the  case."  So,  the  statute  8  &  9  Wm.  3,  has  been  held 
to  be  confined  to  the  particular  actions  therein  enumerat- 
ed, and  not  to  extend  to  an  action  on  the  case. 

Mr.  Justice  Bosanquet. — The  averment  of  the  defend- 
ants' causing  the  plaintiff  to  be  falsely  imprisoned,  does 
not  fall  within  the  words  **  false  imprisonment "  in  the  sta- 
tute of  William f  which  only  apply  to  a  direct  and  immedi- 
ate wrongful  imprisonment,  and  not  to  an  imprisonment 
by  which  the  party  alleges  he  has  received  a  consequential 
damage  or  injury.  I  therefore  concur  with  the  Court 
in  thinking  that  this  rule  must  be  made — 

Absolute. 
(a)  6  Term  Rep.  126. 
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1830. 

DiCASy  Gent.9  One  &c.,  v.  Jay,  Gent,  One  &c.  Manduy, 

™^  May  lOM. 

1.1ns  wat  an  action  by  the  plaintiff,  who  lately  practised  The  pUintiff;  an 
as  an  attorney  at  Chester,  against  the  defendant,  his  agent  ^^  ^^''^ 
in  Lomhm,  for  an  aUeged  negligence  in  the  conduct  and  ^^  •s^t  in 

j»   1         *   .     •«»•    «       .  »     «ri^rk     1         1   .        ^^^  for  negU- 

Hianagement  of  the  plaintiff  s  business.   In  1828,  the  plain-  gence  in  con- 
tiff  brought  a  similar  action  against  the  defendant  and  his  phoHdr!  busi- 
ptrtner,  and,  on  the  cause  coming  on  for  trial  before  Lord  "J^*  and  aiicg- 

^7  ®  ed  in  hu  declar- 

Quef  Justice  Best,  at  Westminster^  afler  Easter  Term  in  atioo  that  he 
dial  year,  the  cause,  and  all  matters  in  dispute  between  come  Uaiu  to 
the  parties,  were  referred  to  an  arbitrator,  under  an  order  f  ^  ^^^\  . 

*  '  '  lumi,  and  had 

of  }fm  PnmSf  which  was  afterwards  made  a  rule  of  Court ;  lott  the  employ 

and,  by  the  terms  of  the  order,  neither  the  plaintiff  nor  aenta.    The 

the  defimdant  was  to  prosecute  or  bring  any  action  or  suit  ^^  lI^eTan 

in  any  Court  of  hiw  or  equity  against  each  other,  of  and  JJ^  u^'uyu 

ecoKnmg  the  matters  referred.     The  arbitrator  made  the  plaintiff  con- 

ioi  award  in  TWiif/y  vacation,  18^,  and  found  that  the  Tringa^ac^on 

pUDtiff  had  good  cause  of  action  against  the  then  de-  J^J^'jJ*  ^™i 

teadants  for  the  sum  of  2SL  14tf.  lOd.,  and  he  directed  a  referred.    The 

order  was  after* 

fodict  to  be  entered  for  the  plaintiff  for  that  amount,  wards  made  a 
Judgment  was  afterwards  entered  up,  and  the  costs  tax-  ^^  ule^a^rbit^- 


ed  md  paid  by  the  defendants.    The  declaration  in  the  ^  ^irected  a 

^  *  '  ^  ^  verdict  to  been- 

nrner  cause  ccmtained  several  special  counts,  charging  tered  for  the 
die  then  defendants  with  neglect  of  duty  in  various  trans-  LterwardTcom- 
actions  during  the  progress  of  the  suit;  and,  in  the  pre-  ^^^1^^' 
Mat  action,  the  declaration  contained  a  number  of  counts,  against  the  de- 
ls which  the  plaintiff  alleged,  by  way  of  special  damage,  ing  in  the  de- 
that,  by  and  through  the  negligence  and  misconduct  of  t^^L^ntiff^Aoii 
die  deSendant,  he  had  lost  and  been  deprived  of  the  be-  p*^  ^'^^ 

•      ,.  ,  111  .1  .  1  •""•  ^  pcwons 

neat  which  would  otherwise  have  arisen  and  accrued  to  who  had  threat- 
hia  from  the  employment  of  divers  persons,  who  would  ^tions,  uid  lost 
oflienrise  have  continued  to  employ  the  plaintiff  as  their  S^^JJ^Jl^tJ^' 

clients,  from  the 
^  ._-   .  negligence  of 

7^  defendant  The  Court  refused  to  stay  the  proceedings  in  the  second  «ction  on  motion,  but 
^^Bitcd  an  opinion  that  the  recovery  in  the  former  action  might  be  pleaded  in  bar  to  the 
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1830.  attorney  in  prosecuting  and  defending  divers  suits  and 
actions  at  law,  and  otherwise  in  his  business  as  such  at- 
torney;  and  also,  that  he  had  been  called  upon  and  actual- 
ly obliged  to  pay  certain  large  sums  of  money  to  divers 
other  persons  who  had  so  employed  him  as  their  attorney, 
and  who  had  threatened  to  commence  actions  against  him, 
the  plainti£P,  for  negligence  in  conducting,  prosecuting,  and 
defending  divers  actions  and  suits  at  law,  with  the  conduct 
of  which  they  had  entrusted  the  plaintiff  as  their  attorney* 
The  declaration  in  the  former  action  merely  stated  that 
the  plaintiff  had  lost  and  been  deprived  of  the  benefit  and 
advantage  which  might,  and  otherwise  would,  have  aocru- 
ed  to  him  from  the  employment  of  certain  persons  who 
otherwise  would  have  employed  him  as  their  attorney. 

Mr.  Serjeant  Cross^  on  a  former  day  in  this  term,  ob- 
tained a  rule  calling  on  the  plaintiff  to  shew  cause  why  sD 
further  proceedings  in  this  action  should  not  be  stayed, 
and  that  the  plaintiff  might  pay  the  defendant  all  the  costs 
already  incurred  in  the  suit,  and  also  the  costs  of  this  ap*^ 
plication.     The  learned  Serjeant  produced  an  affidavit  oP 
the  defendant,  which  stated,  that  the  plaintiff's  clum  in 
this  action  was  a  matter  in  difference  in  the  former  actioiiy 
and  within  the  scope  of  the  order  of  reference ;  upon  whidh 
it  was  submitted,  that  the  award  was  conclusive,  and  pre*  i 
eluded  the  plaintiff  from  proceeding  further  in  this  actioias 
that  the  plaintiff's  claim  in  the  present  action  was  foranmft* 
ter  in  difference  in  the  former  suit  by  the  plaintiff  against 
the  defendant  and  his  partner,  and  which  was  included  is^ 
the  order  of  reference,  and  considered  by  the  arbitrator 
before  he  made  his  award.     The  plaintiff,  therefore,  w^^ 
precluded  from  bringing  this  action;    and  the  only  di^" 
tinction  between  the  two  is,  that,  in  the  former  action, 
plaintiff  only  alleged  in  his  declaration,  that,  through  tl^ 
defendant's  negligence,  he  had  lost  the  employment  of 
tain  persons  who  might  and  would  otherwise  have  ei 
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ployed  him;  whereaa,  here,  he  has  alleged^  by  wAy  of  spe-         1830. 
dal  damage,  that  he  had  been  called  upon  and  obliged  to 
pi^  pertun  sums  to  divers  persons  who  bad  threatened 
to  eonmence  actions  against  him  for  negligence  in  con- 
dnctiiig  tbdr  suits.    In  Dutm  v.  Murray  (a),  the  declara- 
tioD  stated,  that,  iit  consideration  that  the  plaintiff,  at  the 
leqinest  of  the  defendant,  would  enter  into  the  employ  of 
die  defeodant  in  a  certain  capacity  for  a  year,  at  the  rate 
of  fire  guineas  per  week  throughout  the  year,  the  de- 
ftndant  undertook  to  employ  him  for  a  year,  and  alleged 
ai  a  breach,  that  the  defendant  dismissed  the  plaintiff 
&om  his  employ  before  the  end  of  the  year,  without  any 
feisonable  or  probable  cause.    The  declaration  also  con- 
tuned  counts  for  wages,  and  for  work  and  labour,  &c. 
The  cause,  which  was  commenced  before  the  expiration  of 
die  year,  was  referred  to  an  arbitrator,  who  awarded  to  the 
fhintiff  a  sum  of  money  equivalent  in  amount  to  the  wages 
ht  would  have  been  entitled  to  receive  from  the  defendant 
aithe  day  when  the  action  was  commenced.     No  claim 
mM  made  before  the  arbitrator  for  any  compensation  in 
dansges  for  the  dismissal,  except  so  far  as  the  special 
count  in  the  declaration,  and  the  evidence  of  the  employ- 
vent  and  the  dismissal  might  amount  to  such  a  claim. 
Tlie  plaintiff  having  afterwards  brought  an  action  to  re- 
tover  a  compensation  in  damages  in  consequence  of  the 
^nissal  from  the  defendant's  employ  before  the  end  of 
Ae  year,  it  was  held,  that  the  award  of  the  arbitrator  was 
a  bar  to  such  action.     So,  the  plaintiff*s  claim  in  this 
icdonwas  a  matter  in  difference  in  the  former,  and  with- 
in die  scope  of  the  reference ;  and,  as  Lord  Tenterden  said, 
in  giving  the  judgment  of  the  Court,  in  Dunn  v.  Murray ^ 
'^  It  was  the  duty  of  the  plaintiff  to  bring  it  before  the  ar- 
bitrator, if  he  meant  to  insist  upon  it  as  a  matter  in  differ- 

(a)  9  Barn.  &  Cress.  7^. 
VOL.  IV.  u 
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1S30.        ence,  and  he  cannot  now  make  it  the  subject  matter  of  n 
fitesh  action." 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  Caurt 
wiU  not  inquirei  on  motion,  whether  the  plaintiff's  daim  on 
the  defendant  in  this  action  was  included  in  the  former 
suit  against  him  and  his  partner*  The  defendant  may 
plead  the  former  recovery  if  he  think  fit:  but  the  causes 
of  action  are  not  substantially  the  same,  for  the  plaintiff 
has  now  alleged  that  he  has  since  been  caUed  upon  amd 
obliged  to  pay  certain  sums,  which,  in  the  dedaratioii 
against  the  defendant  and  his  partner,  he  had  only  stat» 
ed  that  he  was  liable  to  pay.  The  payment  of  those 
sums  since  the  award  is  a  detriment  to  the  plaintiff,  end 
for  which  the  present  action  may  be  sustained.  Besides^ 
he  has  alleged  that  divers  persons  had  ceased  to  em» 
ploy  him  in  consequence  of  the  negligence  of  the  do^ 
fendant,  since  the  former  suit  was  determined.  The  loss 
of  the  plaintiff's  clients  since  the  award,  and  the  pay* 
ment  of  money  which  he  was  compelled  to  make,  in  oi^ 
der  to  prevent  the  expense  of  actions  with  which  he  was 
threatened,  are  new  causes  of  action;  and  the  plaintiff  Jbas 
filed  an  affidavit,  which  states,  that  Lord  Chief  Juatioe 
Best  intimated  an  opinion,  just  before  the  former  cause 
was  referred,  that  the  damage  now  complained  of  might 
form  the  subject  of  a  separate  action.  The  Court,  tiheie- 
fore,  will  not  interfere  summarily  on  a  motion  to  ataj  the 
proceedings,  but  leave  the  defendant  to  his  plea. 

Mr.  Serjeant  Cross^  in  support  of  his  rule. — The  plaufe* 
tiff,  by  commencing  the  present  action,  has  been  guilty  eT 
a  breach  of  the  rule  of  this  Court,  iriiich  was  drawn  up  oil 
reading  the  order  of  reference,  and  by  which  the  plaintiff 
undertook  not  to  bring  any  action  or  suit  concerning  the 
matters  referred.    The  award  was  final,  and  where  all 
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Matters  in  m  cause  are  referred^  the  plaintiff,  as  to  every  1^^- 
Batter  included  within  the  scope  of  such  reference,  ought  p,cAs 
to  bring  forward  the  whole  of  his  case.  The  plaintiff  there-  ^* 

fbre  cannot  now  claim  to  recover  from  the  defendant  for  an 
alleged  special  damage  accrued  subsequently  to  the  award. 
The  loss  of  clients  may  be  alleged  as  a  new  cause  of  action 
ad  mfimimmf  but  the  plaintiff  is  liable  to  an  attachment 
tor  mlating  the  rule  of  the  Court,  which  they  will  sup- 
port, particnlarly  as  the  plaintiff  is  one  of  their  officers,  and 
sogfat  to  be  bound  by  the  order  of  reference  to  which 
bodi  parties  assented  at  the  trial 

Lord  Chief  Justice  Tindal. — This  is  an  application  to 
Ae  Court,  to  stay  the  proceedings  in  this  action,  on  the 
gimmd  that  a  former  action  for  the  same  cause  had  been 
leferred  to  an  arbitrator  under  an  order  of  Nisi  Ptius^ 
vbich  order  was  afterwards  made  a  rule  of  Court;  and 
Aat,  in  violation  of  that  rule,  (the  arbitrator  having  made 
Ins  award  and  the  parties  acted  upon  it),  the  plaintiff  has 
fanogfat  the  present  action.  The  appUcation  to  stay  the 
proceedings  b  a  far  milder  mode  than  a  proceeding  by  at- 
tiduiient  for  a  contempt  by  the  plaintiff  of  the  rule  of 
Court.  Although  the  plaintiff  swears,  that,  when  the  former 
cmewas  about  to  be  referred,  the  late  Lord  Chief  Justice 
Biti  expressed  an  opinion  that  the  damage  the  plaintiff 
Aov  complains  of,  might  form  the  subject  matter  of  a  se- 
Fvste  action ;  yet  it  does  not  follow,  that  it  might  not 
We  been  included  in  the  first,  and  the  arbitrator  may 
hiTe  taken  it  into  his  consideration.  If,  however,  under 
Aese  circumstances,  the  defendant  had  applied  for  an  at- 
tichment  against  the  plaintiff  for  a  contempt  of  the  rule  of 
Conrt,  I  am  not  prepared  to  say,  that  by  bringing  this  ac- 
&SI  he  would  have  rendered  himself  amenable.  But,  on 
looking  at  the  general  nature  of  this  action,  and  comparing 

die  declaration  with  that  in  the  former  suit,  I  think  it 

u2 
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1S30.        ence,  and  he  cannot  now  make  it  the  subject  matter  of  t 
fitesh  action." 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  Caurt 
will  not  inquire,  on  motion,  whether  the  plaintiff's  daim  on 
the  defendant  in  this  action  was  included  in  the  former 
suit  against  hhn  and  his  partner.  The  defendant  may 
plead  the  former  recovery  if  he  think  fit:  but  the  causes 
of  action  are  not  substantially  the  same,  for  the  plaintiff 
has  now  alleged  that  he  has  since  been  caUed  upon  amd 
obliged  to  pay  certain  sums,  which,  in  the  declaratioii 
against  the  defendant  and  his  partner,  he  had  only  stat» 
ed  that  he  was  liable  to  pay.  The  payment  of  those 
sums  since  the  award  is  a  detriment  to  the  plaintiff,  end 
for  which  the  present  action  may  be  sustained.  Besides, 
he  has  alleged  that  divers  persons  had  ceased  to  em» 
ploy  him  in  consequence  of  the  negligence  of  the  de^* 
fendant,  since  the  former  suit  was  determined.  The  loss 
of  the  plaintiff's  clients  since  the  award,  and  the  pay* 
ment  of  money  which  he  was  compelled  to  make,  in  oi^ 
der  to  prevent  the  expense  of  actions  with  which  he  was 
threatened,  are  new  causes  of  action;  and  the  plaintiff  has 
filed  an  affidavit,  which  states,  that  Lord  Chief  Juatioe 
Best  intimated  an  opinion,  just  before  the  former  cause 
was  referred,  that  the  damage  now  complained  of  might 
form  the  subject  of  a  separate  action.  The  Court,  tiheie- 
fore,  will  not  interfere  summarily  on  a  motion  to  staj  the 
proceedings,  but  leave  the  defendant  to  his  plea. 

Mr.  Serjeant  Cross j  in  support  of  his  rule. — The  plaufe* 
tiff,  by  commencing  the  present  action,  has  been  guilty  ef 
a  breach  of  the  rule  of  this  Court,  iriiich  was  drawn  up  ob. 
reading  the  order  of  reference,  and  by  which  the  plaintiff 
undertook  not  to  bring  any  action  or  suit  concerning  the 
matters  referred.    The  award  was  final,  and  where  all 
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natters  in  a  cause  are  referred,  the  plaintiff,  as  to  every      ^  1^30. 
Batter  included  within  the  scope  of  such  reference,  ought 
to  bring  forward  the  whole  of  his  case.  The  pliuntiff  there- 
ibre  cannot  now  claim  to  recover  from  the  defendant  for  an 
alleged  special  damage  accrued  subsequently  to  the  award. 
The  loss  of  clients  may  be  alleged  as  a  new  cause  of  action 
ad  mfimtmmt  but  the  plaintiff  is  liable  to  an  attachment 
tor  violating  the  rule  of  the  Court,  which  they  will  sup- 
port, particolarly  as  the  plaintiff  is  one  of  their  officers,  and 
Might  to  be  bound  by  the  order  of  reference  to  which 
bodi  parties  assented  at  the  trial. 

Lord  Chief  Justice  Tindal. — This  is  an  application  to 
the  Court,  to  stay  the  proceedings  in  this  action,  on  the 
gmmd  that  a  former  action  for  the  same  cause  had  been 
iderred  to  an  arbitrator  under  an  order  of  Nisi  Pfius^ 
vhich  order  was  afterwards  made  a  rule  of  Court;  and 
dut,  in  violation  of  that  rule,  (the  arbitrator  having  made 
hii  award  and  the  parties  acted  upon  it),  the  plaintiff  has 
brooght  the  present  action.  The  application  to  stay  the 
piooeedings  b  a  far  milder  mode  than  a  proceeding  by  at- 
tidmiieot  for  a  contempt  by  the  plaintiff  of  the  rule  of 
Court.  Although  the  plaintiff  swears,  that,  when  the  former 
cme  was  about  to  be  referred,  the  late  Lord  Chief  Justice 
ttd  expressed  an  opinion  that  the  damage  the  plaintiff 
nov  complains  of,  might  form  the  subject  matter  of  a  se- 
psate  action ;  yet  it  does  not  follow,  that  it  might  not 
Ittre  been  included  in  the  first,  and  the  arbitrator  may 
litre  taken  it  into  his  consideration.  If,  however,  under 
diese  circumstances,  the  defendant  had  applied  for  an  at- 
tachment against  the  plaintiff  for  a  contempt  of  the  rule  of 
Coot,  I  am  not  prepared  to  say,  that  by  bringing  this  ac- 
fai  he  would  have  rendered  himself  amenable.  But,  on 
looking  at  the  general  nature  of  this  action,  and  comparing 
As  declaration  with  that  in  the  former  suit,  I  think  it 
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1830.  at  the  time  when  &c.|  hie  messuage  was  out  of  repair,  and 
Maxwell  ^^^*  ^®  entered  the  close  called  the  LorJFs  Leys,  and  dag 
Ma%  w  *"^  *^^^  ^^^^  ^tone  for  the  purpose  of  such  repairs.  The 
plaintiff,  in  his  replication,  after  protesting  that  the  Lord^M 
Leys  was  not  an  open  waste  and  uninclosed  part  of  Broek" 
eridge  Common,  alleged,  that  the  defendant,  and  all  those 
whose  estate  he  had,  had  not  a  right  to  dig,  take,  and  carry 
away  stone  from  the  close  or  parcel  of  land  called  the  Lants 
Leys^  for  the  purposes  by  the  defendant  in  his  plea  men- 
tioned :  and  upon  which  issue  was  joined. 

At  the  trial,  before  Mr.  Baron  Vaughan,  at  the  hurt 
Assizes  at  Gloucester,  the  defendant's  counsel  admitted 
that  he  had  no  evidence  to  prove  the  exercise  of  a  right 
to  take  stone  in  the  close  called  the  Lords  Leys;  and,  oa 
the  other  hand,  the  plaintiff's  counsel  admitted  that  the 
defendant  had  a  right  to  dig  stone  upon  Brockertdge  Com- 
mon, with  the  exception  of  that  part  of  it  which  was 
called  the  Lord's  Leys.  The  learned  Baron,  being  of 
opinion  that,  on  those  admissions,  there  was  no  fact  in 
dispute  between  the  parties  for  the  consideration' of  the 
Jury,  directed  a  verdict  to  be  entered  for  the  defi^nd- 
ant,  reserving  leave  to  the  plaintiff  to  move  to  set  it  aside, 
and  that  a  verdict  might  be  entered  for  him  with  one  shil- 
ling damages. 

Mr.  Serjeant  Russell  having  in  the  last  MichaelmaM 
Term  obtained  a  rule  nisi  accordingly — 

Mr.  Serjeant  Ludlow,  on  a  former  day  in  this  term,  ^ 
shewed  cause. — As  the  defendant  has  not  pleaded  the  ge*^ 
neral  issue,  and  the  plaintiff  has  not  traversed  his  right 
dig  and  take  stone  from  Brockeridge  Common,  he  hi 
in  fact  admitted  it  on  the  face  of  the  record,  independ- 
ently  of  the  admission  made  by  his  counsel  at  the 
Although  the  plaintiff  has  protested  in  his  replication  that^ 
the  close  called  Lord's  Leys  was  not  a  part  of  Brockeridge 
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CSoovlOD^  yet  it  has  nothing  whatever  to  do  with  the  nat-        1^)30. 

ler  m  iMue  between  the  partieay  for  the  only  possible  use 

of  a  pvoteatation  is,  that  in  case  the  plaintiff  should  sue- 

osed  in  the  point  to  be  tried,  he  would  reserre  to  himself 

the  Hbcrty  of  disputing  b  any  other  suit  the  truth  of  the  al- 

kgatim  which  is  protested  against.   It  is  a  well  known  and 

established  rule  of  pleading,  that  every  traversable  matter 

sBeged  by  one  party,  and  not  denied  by  the  other,  must  be 

yben  to  be  admitted  by  the  party  who  might  have  traversed 

it  Here,  the  aO^ation  by  the  defendant  that  Lords  Leys 

vsB  part  idBrodteridge Common  was  most  material ;  and,  as 

ths  phintiff  has  not  traversed  it,  he  has  in  fact  admitted  that 

dtt  defendant  had  a  right  to  dig  and  take  away  stone  from 

Braekeridlge  Common,  and  which  involves  the  admission 

rfa  flight  to  dig  and  take  stone  from  Lord's  Leys,  as  part 

rfthe  eoomon.    The  plaintiff,  therefore,  cannot  be  en- 

iisd  Id  have  a  verdict  entered  for  him,  as  no  judgment 

tm  be  entered  for  him  on  the  record  as  it  now  stands; 

itdyif  he  has  tendered  an  immaterial  bsne,  the  Court  will 

ivard  a  repleader.    In  Rotherham  v.  Green  (a),  it  was 

idd,  that,  as  a  right  to  common  is  entire  throughout  the 

wiiole  of  the  lands  subject  to  it,  if  the  commoner  release 

9mj  part  of  the  land  from  his  right  of  common,  it  will 

operate  as  an  extinguishment  of  the  right  in  every  other 

pmxt     In  Morewood  v.  Wood  (6),  it  was  decided,  that, 

tf  a  prescriptive  right  be  pleaded,   the  whole,  and  not 

^  part  only,  must  be  traversed  by  the  re^dication ;  and 

^r«  Justice  Ashhttrsi  said:   **  All  prescriptions  are  in 

tbeir  natore  entire;  and,  when  they  are  pleaded,  the  ad- 

>«se  par^  cannot  deny  a  part  only,  but  must  either  de« 

IMF  or  traverse  the  whole;*'  and  Mr.  Justice  Grrose  said: 

^*  Every  prescription  is  founded  on  a  grant,  and  part  of  a 

gnat  only  cannot  be  traversed*    Besides,  this  mode  of 

{leading  is  for  the  plaintiff's  advantage;  for,  unless  the 

(a)  Gro.  EUz.  d93.  (6)  4  Term  Rep.  157. 
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1830.        defendant  prove  the  whole  prescription  as  it  is^  laid^  he 
Maxwell      ^^^^  ^^^''*    '^  Tyrwhitt  v.  Wynne  (a),  where,   in   ties- 
c*  pass  for  pulling  down  a  wall,  the  issue  was,  whether  cer«> 

tain  common  land  was  the  soil  and  freehold  of  the  lord- of 
the  manor,  on  which  the  plaintiff  was  entitled  to  a  right  of 
common,  or  the  soil  and  freehold  of  the  plaintiff:  it  was  held^ 
that  leases  of  minerals  granted  by  the  lord  to  other  person 
in  other  parts  of  the  uninclosed  waste  land,  were  not  reoei¥-« 
able  in  evidence,  unless  it  were  first  shewn  that  the  iocmt 
in  quo  formed  part  of  one  entire  waste,  and  to  which  those 
leases  were   applicable;   and   Mr.  Justice  Bayley  saidY 
^'  When  once  it  has  been  established  that  the  locus  in  ywl 
is  part  of  one  entire  district,  honour,  or  manor,  it  is  compe- 
tent to  give  in  evidence  acts  done  on  other  parts  of  that 
district,  honour,  or  manor,  in  order  to  shew  a  right  ta 
the  locus  in  quo"    In  Stanley  v.  White  Mr.  Justice I^ 
Blanc  said  (6) :  '^  The  freehold  of  wastes  is  continually 
serted  by  evidence  of  acts  of  ownerships  in  different  parts*' 
In  Rowe  v.  Brenton  (c),  where,  in  each  of  several  manors 
belonging  to  the  same  lord,  and  part  of  the  same  district^ 
it  appeared  that  there  was  a  class  of  tenants  answering>^ 
the  same  description,  and  to  whom  their  tenements  were^ 
granted  by  similar  words: — it  was  held,  that  evidence  of. 
what  rights  had  been  enjoyed  by  those  tenants  in  one*  - 
manor,  might  be  received  to  shew  what  were  their  rights^j 
in  another.     In  Grose  v.  West^  Lord  Chief  Justice  CUbbg^ 
said((/):  "  Primd  JaciCf  the  presumption  is,  that  a  strip 
of  land  lying  between  a  highway  and  the  adjoining  close  be^ 
longs  to  the  owner  of  the  close ;  as  the  presumption  also  is^   . 
that  the  highway  itself,  as  mediumjilum  vub,  does.  But  th 
presumption  is  to  be  confined  to  that  extent;  for,  if  the 
row  strip  be  contiguous  to,  or  communicate  with^  open  coi 
mons  or  larger  portions  of  land,  the  presumption  is  ei 


(a)  2  Barn.  &  Aid.  554.  Man.  &  Ry.  133. 

(6)  14  East,  .342.  (rf)  7  Taunt.  41. 

(t)  8  Bam.  &  Cress.  758;    3 
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done  awmy,  or  oonsiderably  narrowed;  for  the  evidence  of        1830. 

ownenhip  which  applies  to  the  larger  portions,  applies 

abo  to  the  narrow  strip  which  communicates  with  them." 

llieie  authorities,  therefore,  establish  the  position,  that 

eiidenee  of  ownership,  or  of  exercising  a  right  over  some 

puts  of  a  waste  or  common,  is,  until  rebutted,  evidence  of 

a  ri^  over  the  whole;  and,  therefore,  as  the  plaintiff  has 

not  traversed  the  defendant's  right  to  take  stone  from 

Bridtendge  Common,  but  further  admitted  that  he  had  a 

light  to  dig  stone  there,  it  must  be  assumed  that  the  de- 

fcndsnt  had  a  right  to  dig  and  take  stone  from  the  Lord's 

Lei/i  ss  part  and  parcel  of  Brockeridge  Common. 

Mr.  Serjeant  WiUe  and  Mr.  Serjeant  Rmssell,  in  sup- 

poit  of  the  role. — The  only  point  in  issue  between  the 

fvCies  was,  whether  the  defendant  had  a  right  to  dig  and 

^  stone  firom  the  close  called  the  Lord's  Leys;  and,  al- 

Aougii  it  has  been  insisted  for  the  defendant,  that  the 

fluitiffy  by  his  replication,  has  admitted  that  he  had  such 

%bt,  as  he  did  not  traverse  his  right  to  take  stone  from 

BmUdteridge  Common;  yet,  as  the  plaintiff  merely  admitted 

4is(  the  defendant  had  a  right  to  dig  stone  on  the  common, 

^ith  the  exception  of  the  Lords  Leys,  it  was  incumbent  on 

^lle  latter  to  shew  that  he  bad  exercised  his  right  in  that 

^Qse;  but,  at  the  outset,  his  counsel  admitted  that  he  had 

^U>  evidence  to  prove  that  fact.     If  the  defendant  had 

^liewn  that  he  had  a  general  right  to  dig  stone  on  the 

^5>ommoii,  the  question  would  have  been  different,  but  he 

disclaimed  such  right  as  to  the  Lords  Leys.    Although 

^  is  said,  that  the  plaintiff's  traverse  is  more  narrow  than 

H  ought  to  be ;  yet,  where  the  defendant's  plea  extends  to 

aonething  else,  as  well  as  the  matter  in  the  declaration, 

tlieplaiBtiff  may  narrow  his  traverse,  and  confine  it  to 

that  which  is  an  answer  to  the  declaration ;  as,  if,  in  trespass 

Vn  A.f  the  defendant  pleads  a  right  of  common  pur  cause 

de  tieinage  in  A.  and  B.,  the  plaintiff  may  traverse  the 
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1830.        light  in  A.  only^  without  traTentng  the  right  in^. 

MAXWBI.L     -^'^  ^'  ^'"•^^*  W*     ^^  Harpur  v.  Pmnier  (4),  to  n 
V-  action  of  trespass  quare  dausum  Jregiit  the  defeiidal 

pleaded,  that  the  locus  in  quo  was  pareel  of  a  kigi 
waste,  and  that  the  waste  was  the  soil  and  freehold  ef  &| 
and  justified  as  his  servant,  and  the  plaintiff  replied  that 
the  hcus  in  quo  was  the  soil  and  fireehold  of  P*i  aid 
not  the  soil  and  freehold  of  B.,  and  the  defendant  de- 
murred specially,  assigning  for  cause  that  the  repKca- 
tion  contained  no  traverse  of  any  thing  asserted  in  dia 
plea,  but  of  what  was  merely  argumentative.  Lord 
Mansfield  said,  after  argument:  **  The  point  in  dispute  ii| 
whether  the  locus  in  quo  be  the  soil  and  freehold  of  jB.  It 
•  is  nothing  to  the  plaintiff,  whether  the  whole  waste  bdoogi 

to  B.    Is  not  the  assertion  that  the  whole  is  hn,  an  asNr- 
tion  that  every  part  is  so?*'  And  the  Court  were  onunnMi 
against  the  demurrer,  which  the  defendant  was  aAerwaida 
allowed  to  withdraw.     In  Morewood  v.  Wood,  which  wai 
an  action  of  trespass  for  breaking  and  entering  the  pIwH 
tiff's  close,  called  S.  C,  and  digging  stones  thercan,  and 
the  defendant  pleaded  that  there  were  certain  wastes  l]h 
ing  open  to  one  another,  one,  the  close  in  which  &c*i  sad 
the  other  called  S.  G.,  and  prescribed  for  the  liberty  of 
digging  stones  in  both  closes,  and  so  justified,  and  the  is- 
plication  traversed  the  prescription  in  S.  C«  onlyi  and  ^ 
rejoinder  tendered  issue  on  the  prescription  in  both  doaeif 
and  the  plaintiff  demurred ;  the  Court  held  that  be  ooold 
not  narrow  his  traverse  by  confining  it  to  the  prescriptioB 
in  S.  C.  only,  but  was  bound  to  traverse  the  whole  pi^ 
scription: — yet  the  prescription  was  in  its  nature  entire,  aad 
therefore  could  not  be  denied  in  part,  but  the  whole  xoat^ 
be  traversed.    Here,  however,  the  only  issue  was,  whethtf 
the  defendant  had  a  right  to  dig  and  take  stone  ficom  tbo 

(a)  1  Wils.  339. 
(6)  MS.  18  Geo.  3,  K.  B.,  1  Wma.  Saond.  268  a^  a.  (1). 
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lmi$  lepg;  and  he  admitted  that  he  had  no  eridence  to        IH30. 
pofe  the  exercise  of  such  right. 

[Lord  Chief  Justice  Tindal  said,  that,  as  the  record  and 
aihiiMions  made  by  the  parties  at  the  trial  raised  a  ques* 
tion  of  some  difficulty,  he  would  consult  with  Mr.  Baron 
Vm^km  as  to  what  took  place  before  him,  before  the 
Coifftgife  any  opinion.] 

Lord  Chief  Justice  Tindal  now  delirered  the  judg- 
■mt  of  the  Court,  as  follows : — 

Upon  the  fdeadings  in  this  case,  the  precise  issue  raised 
kj  the  replication  is,  whether  the  defendant  has  a  pre- 
Nriptife  right  to  dig  stone  in,  upon,  and  from  a  close  call- 
ed the  Lardts  Ley»:  and  it  is  admitted  on  the  face  of  the 
fiBsdings,  for  the  purpose  of  this  cause,  that  the  Lordt 
lift  was,  at  the  Ume  of  the  trespass  committed,  an  open 
Mis  and  uninclosed  part  of  a  certain  common,  called 
irodkeridge  Common.    The  cause,  instead  of  being  tried 
If  the  actual  production  of  evidence  before  the  Jury,  was 
hoa^t  to  a  termination  by  the  admissions  of  the  counsel 
4iesch  side;  the  counsel  for  the  defendant  admitting  that 
lie  had  no  evidence  to  prove  the  exercise  of  a  right  to  take 
tone  on  the  Lards  Leys,  and  the  counsel  for  the  plaintiff 
admitting  that  the  defendant  had  aright  to  dig  stone  upon 
-^nehendge  Common,  with  the  exception  of  the  close  or 
iNot  called  the  Lords  Leys,  it  being  understood,  according 
^  the  report  of  the  learned  Judge  who  tried  the  cause, 
^lat  there  was  no  hex  in  dispute  between  the  parties  for  the 
Consideration  of  the  Jury.     On  this  state  of  the  pleadings, 
this  mutual  understanding  of  the  condition  in  which 
parties  stood  as  to  the  evidence,  a  verdict  was  entered 
the  defendant,  with  liberty  for  the  plaintiff  to  move 
tliat  it  might  be  set  aside  and  a  verdict  entered  for 
bim  for  one  shilling  damages,  which  is  now  sought  to 
\)e  done,  on  the  rule  obtained  for  that  purpose,  and 
which  rule,  we  think,  ought  to  be  made  absolute.    The 
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without  the  prodactkm  of  that  instnuneiit;  and  iS»i 
of  Brewer  ▼•  Palmer  (a),  was  referred  to,  where  Lead  V 

doB  ruled,  that  if  premises  are  held  under  an  agrcainmii 
writing,  although  it  be  not  stamped,  the  plaintiff  tumi 
give  parol  evidence  of  the  demise.  The  learned  Seijenli 
however,  directed  a  verdict  to  be  entered  for  the  lessor  of 
the  plaintiff,  reserving  leave  to  the  defendant  to  move  tt 
set  it  aside  and  enter  a  nonsuit,  in  case  the  Court  should  be 
of  opinion  that  the  agreement  alluded  to  by  the  pUuntin 
witness,  should  have  been  produced. 

Mr.  Serjeant  RusseU,  on  the  authority  of  Bremer  % 
Palmer,  in  the  last  Michaeknae  Term,  accordingly  oblab 
ed  a  rule  nisi,  and  submitted,  that,  as  the  plaintiffs  ovi 
witness  had  proved  that  Alexander  TkamaSf  thnMgb 
whom  the  defendant  acquired  possession,  had  hdd  thi 
premises  under  a  demise  in  writing,  the  pbdntiff  ought  to 
have  produced  it,  as  being  the  best  evidence  of  the  tem 
of  the  holding,  and  the  duration  of  the  term  Alexawkt 
Thomas  had  in  the  premises. 


■ 


I 


Mr.  Serjeant  Ludlow  now  shewed  cause. — ^The  leuor 
of  the  plaintiff  having  proved  his  title  to  the  premises  k 
question,  by  the  production  of  the  lease  to  him  from  As 
corporation  of  Tenby,  it  was  not  necessary  for  him  to  pn^ 
duce  the  instrument  adverted  to  by  one  of  his  witncsss^ 
unless  it  appeared  to  be  an  existing  agreement  or  lessee 
at  the  time  of  the  triaU  It  might  have  been  a  demise  fori 
year  only,  or  for  a  term  which  had  long  since  expired;  «ii 
the  defendant  never  acknowledged  its  existence,  nor  dU 
Alexander  Thomas  ever  state  that  he  held  under  it.  B«ti 
as  the  defendant  had  been  served  with  a  notice  to  qui^ 
and  raised  no  objection  to  it  at  the  time,  it  amounted  to  s 
recognition  that  he  held  under  the  lessor  of  the  plaintf 


(«)  3  Esp.  Rep.  213. 
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tmt  Uk  mfinenoe  in  support  of  it ;  and  therefore^  upon  the         1830. 
^rikofei  we  think  the  defendant  has  not  proved  his  issue,      maxwell 
and  that  die  nde  for  entering  a  verdict  for  the  plaintiff  *'* 

be  made- 
Absolute. 


FsHHi  on  the  demise  of  Thomas  Thomas,  v.  Griffiths.      Monday, 

^  May  lOth. 

1  nlS  was  an  action  of  ejectment.    At  the  triali  before  in  ^ectmenc, 

Mr.  Serjeant  Gaulbum,  at  the  last  Summer  Assizes  at  ^^^^^J^' 

the  Great  Sessions  at  Pembroke,  the  lessor  of  the  plain-  '^^^*  «>  <^«»- 

til  daoned  the  premises  in  question  under  a  lease  from  the  that  he  had 

ttjori  baHiffy  and  burgesses  of  Tenby,  dated  the  22nd  l^^^^^ 

Sqfiember,  1788,  and  by  which  the  premises  were  demis-  ^J^n"^"** 

tl  to  him  for  the  term  of  three  lives.  pUintiir  and  A. 

The  lease  was  put  in  and  read,  and  the  lessor  of  the  the  premiaet 


intiff  then  called  a  witness  to  prove  that  the  defendant  7^^,^d 
meoeeded  one  Alexander  Thomas,  who  occupied  the  pre-  that  ha  had 

■^  *  heard  the  latter 

imies  under  the  plaintiff,  before  the  defendant  took  pos-  lay,  that  he  held 

aenion,  and  through  whom  he  claimed.    The  witness,  in  under  the  piain- 

tle  course  of  his  cross-examination,  stated,  that  he  had  ^'h^^^  J^a^ 

-^iBwn  an  agreement  or  lease  in  writini;  between  the  les-  the  agreement: 

^orof  the  plaintiff  and  Alexander  Thomas,  relative  to  the  nerertheien 

t^Qiiisea  in  question ;  and  that  he,  the  witness,  had  fre-  ^^^^  ^  ^^ 

^oently  heard  Alexander  Thomas  say,  that  he  held  the  *"**  **>•  fS'^' 

^  ,     .  ment,  as  Ita 

^siemisea  under  the  lessor  of  the  plaintiff;  but  that  he  ne-  eziitence  was 
"'^er  heard  him  say  any  thing  about  the  agreement  or  lease,  of  hb  own  wit- 
^he  plaintiff  then  proved  that  he  had  served  the  defend- 
ant with  a  notice  to  quit  the  premises  on  the  23rd  Sep* 
^^Umber,  1828,  which  the  defendant  read,  and  did  not  ob- 
ject to. 

For  the  defendant,  it  was  insisted,  that,  as  the  plaintiff's 
witness  had  proved  that  Alexander  Thomas  held  the  pre- 
mises imder  an  instrument  in  writing,  which  the  witness 
had  prepared,  the  plaintiff  could  not  be  entitled  to  recover 
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the  lessor  of  the  plaintiff  and  Alexander  Thomoi  tMbiff 
to  the  premises  in  questioui  and  the  defendant  tlahnisil 
through  the  latter,  I  think  the  instrument  ought  to  hit^ 
been  produced;  and,  as  the  plaintiff  failed  to  do  so,  ha 
ought  to  have  been  nonsuited. 


Mr.  Justice  Bosanquet  (a). — I  am  of  the  same  opinion. 
The  plaintiff's  own  witness  stated  that  he  had  prepared 
an  instrument  in  writing  between  the  lessor  of  the  plaiiw. 
tiff  and  Alexander  Thomas,  to  whom  the  premises  weti^ 
demised;  and,  as  that  instnunent  ought  to  have  J»eeapfDf 
duced,  and  the  witness  stated  that  he  had  heard  Alexamdet 
Hhomas  say  that  he  held  under  the  lessor  of  the  plaia<^ 
tiff|  the  rule  for  entering  a  nonsuit  must  be  made — 


Absolute* 


{a)  Mr.  Justice  Gaselee  was  at  Chambers. 


Wednetdaf/,  FORD  V.  BERNARD, 

Maff  12M. 

The  defendant     X  HIS  was  an  action  of  debt,  and  brought  to  recover 
Lmpn't toa de^  sum  of  6/.  1*.     The  declaration  delivered  to  the 
darationindebt,  ^^t  Contained  the  common  money  counts.    The  defendauii 

and  gave  a  no-  •'  ^  ■.  : 

dee  of  set  o£      pleaded  non  assumpsit,  which  plea  was  delivered  to  tJ^ 
terwudi"took  '  plaintiffs  attorney,  together  with  a  notice  of  set  off.    TThe 
fOT  p JScuUn  of  plahitiff  afterwards  took  out  a  summons  for  particulars  of 
the  set  off;  which  the  sct  off,  which  were  delivered  accordingly,  after  whicft 

being  delivered,  .  •  i         ••  a 

he  signed  judg-  the  plamtiff  Signed  judgment  as  for  want  of  a  plea,  and 

mentasforwant  j        .  ^  j*      i 

ofapiea— HfW,  8^®°  ^^^  execution  accordmgly. 

that  as  the  plea 

was  a  nullity, 

the  demand  of  the  particulars  of  set  off  was  not  a  waiver  of  the  irregularity,  an4  that  the  phdntiff 

was,  nevertheless,  entitled  to  sign  judgment. 
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Mr.  Serjeant  Bompas,  on  a  former  day  in  this  Term,  1830. 
obCaioed  a  rule  nisi  that  this  judgment  and  execution 
mif^t  be  set  aside.  He  produced  an  affidavit  of  the  de- 
fendant's attomeji  who  deposed,  that  the  plea  of  non  as- 
mmpni  had  been  delivered  by  mistake,  and  that  he  verily 
bdiered  that  the  defendant  had  a  good  defence  upon  the 
merits. 

The  learned  Serjeant  submitted  that  the  plaintiff  ought 
Bot  to  have  treated  the  plea  as  a  nullity,  but  have  de- 
Burred,  or  applied  to  the  Court  to  set  it  aside.  But  as 
be  took  out  a  summons  for  the  particulars  of  set  off  after 
tke  plea  was  delivered,  it  was  a  waiver  of  the  irregularity. 
The  judgment  was  therefore  improperly  signed,  and  the 
defendant  ought  not  to  be  deprived  of  his  defence,  parti- 
caliily,  as  it  is  sworn  that  he  has  a  defence  on  the  merits. 

Hr.  Serjeant  Wilde  now  shewed  cause. — In  Brennan 

^•Egan  (a),  it  was  decided,  that  the  plea  of  non  assump- 

A  to  a,  declaration  in  debt  may  be  treated  as  a  nullity. 

The  plaintiff  was  therefore  entitled  to  sign  judgment  for 

^intofaplea;  and,  although  it  has  been  said,  that  he 

^  waived  the  irregularity  by  requiring  particulars   of 

the  set  off,  yet,  in  Hussey  v.  Wilson  (6),  the  Court  drew 

ft  distinction  between  a  mere  irregularity  and  a  complete 

defect  in  the  proceedings,  which  cannot  be  waived  or 

cured.    The  case  of  Perry  v.  Fisher  (c)  is  also  an  autho- 

^ty  to  shew  that  the  plea  of  nan  assumpsit  to  an  action  of 

debt,  18  a  nullity,  and  altogether  void. 

Mr.  Serjeant  Bampas,  in  support  of  his  rule. — In 
Uargerem  v.  Makilwaine  (</),  it  was  held,  that  if  a  plain- 
tiff take  a  plea  out  of  the  office,  and  keep  it,  he  waives 
toy  objection  to  the  plea,  although  it  was  irregularly 
pleaded ;  and  here,  as  the  plaintiff  demanded  particulars  of 

(a)  4  Taunt  164.  (c)  6  East,  549. 

(b)  6  Term  Rep.  254.  (d)  2  New  Rep.  509. 
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18S0.  the  set  off  after  the  plea  was  delivered,  it  was  a  waiver  of 
the  irregularity.  But,  as  the  defendant's  attorney  hii 
sworn  to  merits,  the  Court  will  allow  the  cause  to  be  tried 
upon  some  terms,  and  justice  would  be  done  by  aflow* 
ing  the  defendant  to  withdraw  his  plea  and  plead  M 
debet,  on  payment  of  costs,  and  putting  the  plaintiff  in  the 
same  situation  as  if  that  plea  had  been  pleaded  in  the 
first  instance. 

Lord  Chief  Justice  Tindal. — It  appears  to  us  that  the 
judgment  in  this  case  has  been  regularly  signed,  beeaose 
the  defendant  has  put  in  a  plea  which  is  not  adapted  to 
the  nature  of  the  action ;  and  this  Court  held,  in  the  case 
of  Brennan  v.  Egan,  that  a  plea  of  non  assumpsit  to  a  d^ 
claration  in  debt  is  a  nullity,  and  that  the  plaintiff  may  li 
treat  it,  and  sign  judgment  as  for  want  of  a  plea.  But 
it  has  been  said,  that,  although  the  plea  be  a  nnHity,  the 
plaintiff  has  waived  the  irregularity  by  having  taken  oat 
a  summons  for  particulars  of  the  set  off,  after  the  defivei; 
of  the  plea.  It  must  be  recollected,  that  the  defend- 
ant gave  a  notice  of  set  off,  and  did  not  plead  it,  ydnA 
makes  a  most  material  distinction,  for  the  notice  forms  no 
part  of  the  record.  In  Hussey  v.  Wilson,  the  Court  ad- 
mitted the  distinction  taken  by  counsel  between  a  mere  i^ 
regularity  in  the  mode  of  proceeding,  and  a  defect  in  Ac 
proceedings  themselves,  and  which  has  ever  since  beea 
adopted.  In  Margerem  v.  Makilwainet  the  only  ine* 
gularity  was,  that  the  plea  was  put  in,  in  the  name  of  • 
different  attorney  from  the  attorney  by  whom  the  defend' 
ant  had  appeared,  vrithout  any  order  for  changing  the 
attorney.  But  it  has  been  pressed  upon  us  that  we  ought 
to  alk)w  the  defendant  to  proceed  to  trial,  as  he  btf 
produced  an  affidavit  of  merits.  But,  when  we  see  that 
the  action  is  brought  to  recover  the  triffing  sum  oiCL  Ut 
and  that  the  defendant  must  pay  all  the  coats  ineiff^ 
red  by  the  plaintiff  before  he  can  set  aside  the  judgaentr 


% 
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and  iro  fbrther  consider,  that  he  must  incur  far  greater  18^. 
expsnses  before  he  can  try  the  cause;  we  think,  in  mercy 
tbhSm,  thai  the  ruk  ought  to  be  discharged: — but  it  ap- 
pasrs  to  OS  diat  the  justice  of  the  case  would  be  best  an- 
nrered  by  referring  the  whole  of  the  matters  to  the  Protho- 
BoCsry,  the  coats  to  be  in  his  discretion. 


Mr.  S^eant  Bompas  assented  to  this  proposal,  and  the 
nde  was  accordingly — 

Discharged. 


Tms 


MORLEY  V.  FrEAR.  ^Y^^Il 

May  14/4. 

was  an  action  of  debt  on  bond,  in  the  penal  sum  The  piainUff 

^aOOOt,  conditioned  for  the  payment  of  1000/.     The  decUred  in  debt 

■J  ^  *    •'  ^  ^  on  a  bond  con- 

^scfiBfndapt,  after  craving  oyer  of  the  bond  and  condition,  didoned  for  the 

{deeded,  that,  after  the  making  of  the  said  writing  obliga-  loooT^Thede- 

bwy,  to  wit,  on  the  14th  November,  1828,  to  wit,  at  &c.,  ^llJ^J^J^^uf^ 

bj  a  certain  deed  poll,  or  writing  of  release,  sealed  with  deed  poii» 

seal  of  the  plaintiff,  which  said  deed  poll  the  defend-  citing  that  the 

now  brings  into  Court  here,  the  date  whereof  is  the  become  cnStied, 

day  and  year  last  aforesaid,  after  reciting  that  un-  ^ ^a^^ 

and  by  virtue  of  a  certain  deed  of  settlement  or  other  ant,  to  750/.,  in 


instrument  made  upon  the  marriage  of  Isabella  Morley,  pUindTt  wife, 
the  then  wife  of  the  plaintiff,  with  one  William  Holgate,  aLd^LJue* 
deceased,  her  former  husband,  and  under  and  by  virtue  of  "«°^  ^^  *"*' 
llielast  will  and  testament  of  William  Holgate,  the  plaintiff  that  the  defend- 


er would  become  entitled  (in  right  of  the  said  Isabel-  ^nd  to  ^e^*^  ^ 
b  bis  wife,  on  the  decease  of  her  father,  the  defendant)  to  ?ooof(th^ 


diepriodpal  sum  of  750/.,  beinff  one  moiety  or  half  part  bond  declared 

"^         *^  »  O  /  r-       on),  the  plain- 

tiff  and  his  wife 
ideaied  the  nini  of  750IL,  and  the  plaintiff  covenanted  that  he  would  not  require  payment  of  the 
mSL  aecvcd  by  the  bond,  nor  daim  interest  for  the  same  during  the  lifis  of  the  defendant ;  and 
tatt,  in  caae  the  bond  should  be  assigned  by  the  plaintiff,  and  the  defendant  should  be  required  by 
ht  anigBC*  to  pay  the  principal,  the  plaintiff  would  pay  the  defendant  interest  for  the  same  dur« 

a  the  defendant's  life : — H$ld,  that  the  deed  poll  did  not  operate  as  a  defeasance  of  the  bond, 
r  c—inqmntly,  that  it  was  no  answer  to  an  action  by  the  assignee  In  the  name  of  the  obligee. 

x2 
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1830.        of  the  sum  of  1,500/.,  which,  by  such  deed  of  setd 

or  other  instrument  as  aforesaid,  the  defendant  had 

nanted  or  otherwise  bound  himself,  that  his  heirs,  ( 

tors,  or  administrators,  should  pay  after  his  decease 

the  said  William  Holgaie,  his  executors,  administi 

or  assigns,  and  which,  under  and  by  virtue  of  the  sa: 

of  him  the  said  William  Holgate,  would  become  di 

between  the  said  Isabella  Morley,  and  her  son  Jf 

Frear  HolgatCf  in  equal  moieties  or  proportions;  ani 

further  reciting,  that  the  defendant,  in  and  by  a  c 

bond  or  obligation,  bearing  even  date  therewith,  (beb 

said  writing  obligatory  as  in  the  said  declaration  if 

tioned),  became  bound  unto  the  plaintiff,  his  executo 

ministrators,  and  assigns,  in  the  penal  sum  of  2000/. 

ditioned  for  the  payment  of  1000/.,  with  statute  in 

for  the  same,  as  therein  mentioned,  and  that  it  had 

agreed,  that,  in  consideration  thereof,  the  plaintii 

Isabella  his  wife,  should  release  unto  the  defendai 

heirs,  executors,  administrators,  and  assigns,  all  tb 

terest,  title,  claim,  and  demand  whatsoever,  in  and  i 

said  sum  of  750/./  and  that  the  plaintiff  should  notn 

interest  for  the  said  sum  of  1000/.,  during  the  life  oft! 

fendant,  notwithstanding  the  said  bond ;  and  furthei 

if  the  said  bond  should  happen  to  be  assigned  by  the 

tiff,  and  the  defendant  should  be  obliged  to  pay  the 

est  thereof,  the  plaintiff  should  repay  or  make  goc 

same ; — it  was  by  the  said  deed  poll  witnessed,  that  ii 

suance  of  the  said  agreement,  and  in  consideration  < 

premises,  and  of  the  sum  often  shillings  of  lawful  B 

money,  to  the  plaintiff  and  Isabella  his  wife  then 

by  the  defendant,  the  receipt  whereof  was  thereby  ad 

ledged,  the  plaintiff  had  remised,  released,  and  for 

quitted  claim,  and  by  the  said  deed  poll  or  writing 

for  himself,  his  heirs,  executors,  administrators,  ai 

signs,  remise,  release,  and  for  ever  quit  claim  unto  tl 

fendant,  his  heirs,  executors,  administrators,  or  as 
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and  did  fiilly  and  absolutely  exonerate  and  discharge  him,         1830. 
diem,  and  every  of  them,  of,  from,  and  against  all  that  the       ^  ^'^^^ 
ttid  sum  of  750/.  I  being  the  said  Isabella  Motleys  moiety,  v. 

ihare,  or  proportion  of  the  said  sum  of  1,500/.,  as  afore- 
nid,  and  all  the  estate,  right,  title,  interest,  property,  be- 
lefit,  clauh,  and  demand  whatsoever,  of  them  the  plaintiff 
ndhabetta  his  wife,  and  each  of  them,  of,  in,  to,  or  out  of 
the  said  sum  of  750/.  or  the  said  sum  of  1 ,500/.,  and  every 
craoy  part  thereof,  respectively,  and  also  all  that  the  cove- 
luit,  promise^  agreement,  and  obligation,  in  the  said  deed 
of  setdementy  or  such  other  instrument  as  aforesaid  con- 
ikbed  or  expressed  for  payment  of  the  said  sum  of  1 ,500/., 
tod  all  benefit  and  advantage  to  be  had  or  taken,  of,  from, 
flr  by  means  of  the  said  deed  or  instrument,  or  of  any 
ODTcnaDt^  claim,  matter,  or  thing  therein  contained,  and 
also,  of,  from,  and  against,  all  and  all  manner  of  action  and 
letioDS,  suit  and  suits,  cause  and  causes  of  action  and  suit, 
Balnfities,  sum  and  sums  of  money,  claims  and  demands 
whatsoever,  which  the  plaintiff  and  Isabella  his  wife,  or 
cither  of  them,  their,  or  either  of  their  heirs,  executors, 
adnunistrators,  or  assigns,  could  or  might  have,  claim,  or 
denand,  or,  if  the  said  deed  poll  or  writing  had  not  been 
made,  could  or  might  have  had,  claimed,  demanded,  or 
been  entitled,  in,  to,  upon,  from,  or  against  the  defendant, 
lot  lieirs,  executors,   administrators,  or  assigns,  in  his, 
tbeir,  or  any  of  their  lands,  tenements,  goods,  chattels,  or 
cfects,  for  or  in  respect  of  the  said  sums  of  750/.,  and 
\JS0OL,  or  either  of  them ;  or  by  reason  or  on  account  of 
Ae  said  deed  or  other  instrument,  or  of  the  breach  or  non- 
performance thereof,  or  otherwise  howsoever,  in  relation 
thereto,  so,  and  in  such  manner,  as  that  they,  the  plaintiff 
aid  Isabella  his  wife,  their,  and  each  of  their  heirs,  exe- 
eolors,  administrators,  or  assigns,  and  all  other  persons 
clunung,  or  to  claim,  from,  through,  under,  or  in  trust 
tot  them,  any,  or  either  of  them,  should  not,  nor  could 
nor  might  take,  have,  or  receive  any  advantage,  or  other- 
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1830.  wise  avail  himself  or  themselves  of  the  same  in  any  miuh 
ner  howsoever.  And  the  plaintiff  did  thereby i  for  hiiiisd( 
his  heirs,  executors,  and  administrators,  amongst  otlur 
things,  covenant,  declare,  and  agree,  with  and  to  the  de- 
fendant, his  heirs,  executors,  administrators,  and  astigoi, 
that  the  plaintiff,  his  heirs,  executors,  or  administrator^ 
should  not  require  payment  of  the  said  sum  of  lOOCM^,  nor 
claim  or  demand  any  interest  for  the  same  during  the  fib 
of  the  defendant;  and,  that  in  case  the  said  bond  should 
be  assigned  by  him,  the  plaintiff,  to  any  person  or  persons 
who  should  claim  and  demand,  and  receive  of  and  from  die 
defendant,  interest  for  the  said  sum  of  1000/.,  he,  tbe 
plaintiff,  his  heirs,  executors,  or  administrators,  should 
and  would  repay  unto  the  defendant  all  such  sum  ni  ; 
sums  of  money  as  he  should  pay  for  such  interest ;  and  b 
case  he,  the  defendant,  should  be  required  by  any  wtif' 
nee  or  assignees  of  the  said  bond  to  repay  the  said  prin- 
cipal sum  of  1000/.,  then,  that  he,  the  plaintiff,  his  heifif 
executors,  or  administrators,  should  and  would  pay  mio 
the  defendant,  statute  interest  for  the  same,  during  d» 
term  of  his  natural  life,  as  by  the  said  deed  poll  (reference 
being  thereunto  had)  will  (amongst  other  things)  more  fid* 
ly  appear.  And  this,  he  the  defendant  is  ready  to  verilft 
wherefore  &c.,  if  &c. 

To  this  plea,  the  plaintiff  replied,  that,  after  tbe  makiiig 
of  the  said  writing  obligatory  in  the  said  deelaration  nen- 
tioned,  and  after  the  making  of  the  said  deed  poB,  or 
writing  of  release,  in  the  said  plea  mentioned,  and  bdbre 
the  commencement  of  this  suit,  to  wit,  on  the  7di  Nacem^ 
ber^  18^,  to  wit,  at  &c.,  by  a  certain  indenture,  then  and 
there  made  between  the  plaintiff  of  the  one  part,  and  one 
Henry  Pitztoilliam  Baker,  of  the  other  part;  (one  pert 
of  which  said  indenture,  sealed  with  the  seal  of  the  pliiD* 
tiff,  the  plaintiff  brings  into  Court  here,  the  date  whereof 
is  a  certain  day  and  year  therein  in  that  behalf  mentioned} 
to  wit,  tlie  day  and  year  last  aforesaid,  after  redtnig » 
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theitta  it  |MurticuUr]y  recited,  and  in  consideration  of  the         Idao. 
iiimoflOO(NL,oflawfiiljBrt/i#Amoney9  before  the  execution 
of  die  said  indenture  lent  and  advanced  to  the  pUintifF 
tj  ^  Mud  Henry  FiiMwilliam  Baker,  and  then  due  and 
owing  lo  him  the  said  Henry  FitzwilUam  Baker,  the  re- 
ceipt wliereof  the  plaintiff  did,  by  the  said  indenture,  ac- 
biowledge»  and  also  in  consideration  of  the  sum  of  ten 
lliiiittigB,  of  like  lawful  money,  to.  the  plaintiff  then  paid 
ij  the  said  Henry  FiUwilUam  Baker,  the  receipt  wliereof 
mM  thereby  acknowledged,  he,  the  plaintiff,  did  bargain, 
sell,  assign*  transfer,  and  set  over  unto  the  said  Henry 
HitmUiwm  Baker,  his  executors,  administrators  and  as- 
mgoBf  the  said  writing  obligatory  in  the  said  declaration 
SMnCioBed,  and  also  the  penal  sum,  and  all  benefit  and  ad- 
Tantage  whatsoever  to  be  had  or  derived  therefrom,  and 
«0  the  estate,  right,  title,  interest,  property,  claim,  and  de- 
aaod  wliatsoever,  both  at  Uw  and  in  equity,  of  him  the 
plaintiff,  io,  to,  or  concerning  the  same: — to  have  and  to 
hM  the  said  writing  obligatory,  penal  sum,  and  other  the 
jcemises  by  the  said  indenture  assigned  or  intended  so  to 
be,  onto  the  said  Henry  FiiMwilUam  Baker,  his  executors, 
adninisCrators,  and  assigns*  to  and  for  his  and  their  own 
pioper  use  and  benefit; — and  for  the  better  and  more  ef- 
fectually enabling  the  said  Henry  Fitzwilliam  Baker,  his 
exeeators,  administrators,  and  assigns,  to  enforce  the  pay- 
ment <^  and  to  receive  the  moneys  due  or  to  become  due 
apon  the  said  writing  obligatory,  he,  the  plaintiff,  did,  by 
the  said  indenture,  make,  depute,  constitute,  and  appoint 
die  said  Henry  FiixmUiam  Baker,  his  executors,  admin- 
irtiaton,  and  assigns,  his  true  and  lawful  attorney  and  at- 
feORieySj  inrevocable,  for  him  the  plaintiff,  and  in  his  name, 
sod  in  the  name  or  names  of  his  executors  or  administra- 
ton,  but  for  the  sole  and  proper  use  and  benefit  of  the 
Mid  Henry  FUxwiUiam  Baker,  his  executors,  administra- 
(on  and  assigns,  to  demand,  sue  for,  recover,  and  receive, 
of  and  from  the  defendant,  and  all  and  every  other  the 
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16d0.  person  and  persons  to  whom  it  should  and  might  belong 
to  pay  the  same^  all  and  every  the  sum  and  sums- of  mo* 
ney  then,  or  at  any  time,  and  from  time  to  time  them^ 
after,  to  grow  or  become  due,  or  be  payable  upon  or  hf 
virtue  of  the  said  writing  obligatory,  and,  on  non-payment 
thereof,  to  use  and  take  all  such  lawful  and  equitable 
ways  and  means  for  obtaining  or  recovering  the  same,  as 
should  be  deemed  necessary  or  expedient  in  that  behalf; 
and,  on  payment  thereof,  to  deliver  up  or  cancel  the  said 
writing  obligatory,  and  to  give  sufficient  releases  and  dis- 
charges for  the  moneys  due  thereon;  and  one  or  more. at? 
torney  or  attorneys,  under  him  the  said  Henry  FUawfh 
liam  Baker,  his  executors,  administrators,  or  assigns,  fin^ 
any  of  the  purposes  aforesaid,  to  nominate,  substitute, 
appoint,  and  from  time  to  time  to  remove  and  displace, 
he  or  they  should  think  fit,  he,  the  plaintiff,  therel 
transferring  and  giving  unto  the  said  Henry 
Baker,  his  executors,  administrators,  and  assigns,  his  fiil^Bl 
power  and  authority  in  the  premises,  to  every  intent 
purpose,  and  ratifying  and  confirming,  and  promising 
agreeing  to  ratify  and  confirm,  all  and  whatsoever  he; 
they  should  lawfully  do  or  cause  to  be  done  in  or 
the  premises  by  virtue  of  the  said  indenture,  as,  by  tt=ie 
said  indenture  (reference  being  thereunto  had) 
(amongst  other  things)  more  fully  and  at  large 
The  plaintiff  then  averred  that  the  writ  in  this  suit.  w. 
sued  out,  and  that  this  action  was  brought  and  is  pi 
cuted  against  the  defendant  in  the  name  of  him  the 
tiff,  for  and  on  the  behalf  of  the  said  Henry 
liam  Baker,  for  the  purpose  of  enabling  him,  the 
Henry  Fitsswilliam  Baker,  to  receive  the  said  debt  in  tg  -Ji^ 
said  writing  obligatory  mentioned,  according  to  the  foi 
and  effect,  true  intent  and  meaning  of  the  said  ind^ 
ture,  and  solely  for  the  use,  benefit,  and  advantage  of  t^'^e 
said  Henry  FitxwiUiam  Baker,  as  assignee  of  the  s^^sid 
writing  obligatory  in  the  said  declaration  mentioned,  az^vd 
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Bol  Air  the  benefit,  advaDtage,  use,  or  behoof  of  the  plain-  1830. 

tiff,  to  wit,  at  &c.    And  this  the  plaintiff  is  ready  to  ve-  \^  ^ 

lifyi  wherefore  ftc,  if  &c.    To  this  replication,  the  de-  v. 
fendint  demurred  generally,  and  the  plaintiff  joined  in  de- 


The  eanae  now  came  on  for  argument. 

Mr.  Serjeant  OrasSi  in  support  of  the  demurrer. — ^The 
iqpEeation  b  insufficient,  and  is  no  answer  to  the  defend- 
u£$  plea.     The  deed  poll  executed  by  the  plaintiff  is  a 
defcesance  of  the  defendant's  bond,  and  an  answer  to  the 
pUntiff'a  demand.    Although,  if  a  party  to  a  bond  or  deed 
aftenrarda  executes  another  conveyance  which  may  oper- 
ate as  a  defeasance,  if  it  does  not  recite  the  bond  or  deed, 
Int  rriates  to  other  matters,  it  roust  be  made  the  subject 
<if  a  cross  action ;  yet  here,  the  bond  and  the  deed  poll  were 
■JBoltaiieoas  and  executed  at  the  same  time.    Though,  in 
Ckyloff  T.  Kjfnasttm{a),  it  was  held,  that  one  deed  ought 
aot  to  be  construed  as  a  defeasance  of  another,  without  ne- 
«esnty;   yet  the  Court  agreed,  that  if  ^.  be  bound  to  B., 
^nd  then  £.,  reciting  this  bond,  covenants  to  save  him  harm- 
less, this  is  an  absolute  defeasance;  and  if  it  be  to  save 
lum  harmless  on  a  contingency,  it  is  a  conditional  de- 
Jnsance,  because  it  hath  an  express  relation  to  the  deed. 

-  3a  Burgh  t.  Preston  (6),  where  a  bond  was  conditioned 
-^lit  the  obligor  should  indemnify  the  obligee  from  all  sums 

^he  latter  should  pay  or  be  liable  to  pay  on  the  obligor's 
recount;  and,  before  the  execution  of  the  bond  a  memor- 

-  ^odimi  was  indorsed  thereon,  that  the  obligee  **  hath  given 
«D  undertaking  not  to  sue  upon  the  bond  until  after  the 

^<>bBgor*8  death;**  it  was  held,  that  this  memorandum  was 
"Co  be  taken  as  part  of  the  condition,  and  made  the  bond 
in  eiEect  payable  only  by  the  representatives  of  the  obli- 
gor, after  his  death.     So,  here,  as  the  bond  was  given  up- 


; 


(a)  2  Sattc.  673s  S.C.lLd.  Raym.  419. 
(h)  8  Term  Rep.  483. 
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1830.  on  condition  that  the  plaintiff  would  not  require  payment 
during  the  life  of  the  defendant,  the  action  is  prematUK^ 
The  distinction  between  a  condition  and  a  defeasance  ii 
properly  taken  by  Lord  Chief  Baron  Comyn  (a),  m*  thit 
a  defeasance  is  an  instrument  which  defeats  the  force  or 
operation  of  some  other  deed  or  estate ; — and  that  which 
in  the  same  deed  is  called  a  condition,  in  another  deed  ii 
a  defeasance.  Hercj  as  the  bond  and  deed  poll  were 
reciprocal  acts,  and  both  in  fact  form  part  of  one  and  tbe 
same  transaction,  the  latter  operates  as  adeftasanceof 
the  former,  particularly,  as  they  were  made  tit  aodbRW^ 
and  executed  at  the  same  time;  the  plainti£E^  thereforeiii 
bound  by  his  deed,  which  is  clearly  an  answer  to  ao  •xfam 
on  the  bond,  if  he  had  sued  in  his  own  right.  If,  theot  Ae 
plaintiff  himself  be  precluded  from  bringing  an  action  fli 
the  bond  during  the  life-time  of  the  defendant,  so  moit 
the  assignee,  for  the  assignor  could  not  transfer  a  kigs 
right  than  he  had,  and  all  that  passed  to  the  assignee  wm 
the  plaintiff's  right,  title,  and  interest  in  the  bond;  uA'i 
the  plea  be  an  answer  to  the  plaintiff's  right  of  actioSf  k 
will  be  equally  a  bar  to  the  right  of  the  assignee  to  wt 
Although  it  may  be  said,  that  the  provision  as  to  the  ti- 
signment  of  the  bond  would  be  altogether  nugatory,  \t*t 
deprived  the  assignee  of  his  right  to  sue  in  the  nane  of  the 
obligee,  yet  the  intention  of  the  parties  must  be  kx)ktdati 
which  shews  that  the  assignee,  as  well  as  the  obligee,  avt 
postpone  bringing  any  action  on  the  bond  until  after  the 
decease  of  the  defendant.  If,  indeed,  the  deed  poll  had  bees 
destroyed  or  lost,  so  that  the  defendant  could  not  V9^ 
himself  of  it,  he  might  have  been  compelled  to  pay  dienv 
secured  by  the  bond ;  and  the  provision  for  the  paymeatef 
interest  by  the  plaintiff  to  the  defendant  in  case  he  shouUi 
be  required  by  the  assignee  to  pay  the  principal,  can  oolf 
apply  to  a  demand  which  the  defendant  could  not  retft; 
but,  as  he  has  pleaded  the  deed  poll,  it  is  an  answer  to  the 

(a)  Coin.  Dig.  tit.  '* Defeasance"  A. 


i 
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pmint  mctioDf  and  ii  a  good  and  substantive  defence  both        1630. 
It  kw  and  in  equity. 

Mr*  Serjeant  Wilde,  for  the  phuntiff*,  was  stopped  by 
theCooit. 


Lord  €3iief  Justice  Tindal. — The  question  in  this  case 
ill  whether  the  deed  poll,  set  out  in  the  defendant's  plea, 
operates  as  a  defeasance  of  the  bond  on  which  the  pUin- 
tiff  has  dedared,  or  as  a  release  of  this  action.    If  it  does 
aot,  the  plaintiiFis  entitled  to  judgment.     He  has  declar- 
ed on  a  common  money  bond^  conditioned  for  the  pay- 
wot  of  lOOOL,  and  dated  on  the  14th  November,  1828. 
The  defendant^in  answer,  sets  up  a  deed  poll,  or  release, 
of  die  same  date,  by  which,  after  reciting,  that,  by  vir- 
loe  of  a  deed  of  settlement,  made  on  the  marriage  of  the 
pUntiflrs  then  wife  with  her  former  husband,  the  plain- 
tiff would  become  entitled  in  her  right,  on  the  decease 
of  her  fiither,  the  defendant,  to  the  sum  of  750/.,  which, 
bf  the  deed  of  settlement,  the  defendant  had  covenanted 
flist  his  heirs  or  executors  should  pay  after  his  decease ;  and 
tiist  die  defendant  had  become  bound  to  the  plaintiff  by  a 
kad  eoodidoned  for  the  payment  of  1000/.,  with  interest; 
the  plaintiff  and  his  wife  agreed  to  release  all  their  interest 
ni  dahn  to  the  sum  of  750/.,  and  covenanted  that  he 
the  plaintiff  would  not  require  payment  of  the  1000/., 
•or  claim  or  demand  any  interest  for  the  same  during  the 
Ife  of  the  defimdant;  and  that  in  case  the  bond  should  be 
ssngned  by  die  plaintiff  to  any  person,  and  the  defendant 
dioiiU  be  required  by  the  assignee  to  pay  the  principal 
nm  of  1000/.,  the  plaintiff  would  pay  the  defendant  inter- 
est for  die  same  during  his  life«    We  are  now  called  upon 
to  say,  whether,  on  looking  at  the  legal  operation  of  the 
deed  poll,  and  the  apparent  intention  of  the  parties,  that  in- 
strument is  to  operate  as  a  defeasance  of  the  bond.  There 
is  a  marked  distinction  between  two  parts  of  the  deed  pull, 
which  it  is  impossible  to  overlook.     The  one  consisting  of 
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1830.         a  release  of  a  deed,  by  which  the  defendant  covenanted  to 
pay  750/.  after  his  deaths  and  the  other  a  covenant  by  the 
plaintiff  not  to  sue  or  require  payment  of  the  lOOOJl  se- 
cured by  the  substituted  bond  during  the  life  of  the  de- 
fendant.   There  are,  undoubtedly,  many  cases  in  which 
a  covenant  not  to  sue  may,  if  such  be  the  intention  of  the 
parties,  operate  as  a  release,  as  in  Lacy  v.  Kynatkm, 
where  Lord  Chief  Justice  Holt,  in  delivering  the  judg- 
ment  of  the  Court,  said  (a) :  **  It  was  objected,  that  a  per- 
petual covenant  never  to  take  advantage  of  a  covenant 
&c.  is  a  release.    The  Court  agreed  to  it  for  avoiding  dr* 
cuity  of  action : — as,  if  A.  be  bound  to  ^.  in  a  bond  &c,  B. 
covenants  never  to  sue  A.  upon  this  bond;  this  will  be  a 
bar  in  debt  brought  upon  the  bond,  because  B.  has  bound 
himself  against  all  the  remedy  that  he  might  have  upon 
the  bond.  But  if  ^.  and  B.  be  jointly  and  severally  bound  to 
C,  and  C  covenants  never  to  sue  A.,  this  is  no  defeasance,     " 
because  he  has  a  remedy  against  £.,  but  A.  will  have  only 
covenant,  ftc.**    Now,  it  is  necessary,  in  this  case,  to  look 
at  the  relative  situations  of  the  parties  at  the  time  the  deed 
poll  was  executed,  in  order  to  ascertain  whether  it  was 
their  intention  that  it  should  operate  as  a  defeasance,  or  as 
a  release.     It  certainly  operates  as  a  release  of  the  plaii^' 
tiff's  claim  on  the  defendant  for  750/.,  being  the  portiol^ 
the  plaintiff  was  entitled  to  receive  in  right  of  his  wifi^* 
after  the  defendant's  death;  but  the  bond  for   1000^! 
was  given  in  lieu  of  that  sum;  and,  by  the  deed  poll,  tlw^ 
plaintiff  merely  covenants  that  he  should  not  require  pa] 
ment  of  that  sum,  nor  claim  any  interest  for  the  same  dui 
ing  the  Ufe  of  the  defendant,  and  that  in  case  the  plainti^^ 
should  assign  the  bond  to  any  person,  and  the  defendant  ^ 
should  be  required  by  the  assignee  to  pay  the  principal  ^ 
then,  that  the  plaintiff  would  pay  the  defendant  intereiP'^ 
for  the  same  during  the  term  of  his  Ufe.    The  plaintiflf^ 

(a)  1  lid.  Rayui.  690;  S.  C.  2  Salk  575. 
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tberefiyre,  only  covenanted  that  he  himself  would  not  re-  1930. 
ffoire  or  demand  payment  of  the  principal  or  interest  during 
the  life  of  the  defendant,  but  the  introduction  of  that  excep- 
tioD  or  proviso,  that  in  case  the  plaintiff  should  assign  the 
bond,  and  the  defendant  should  be  required  by  the  assignee 
to  pay  the  principal,  shews  that  the  parties  contemplated  that 
the  plaintiff  might  raise  money  on  the  bond,  and  assign  it  to 
another,  who  might  sue  the  defendant  for  the  principal, 
tod,  m  case  of  his  recovering,  the  plaintiff  was  to  pay  the  in- 
terest on  the  sum  recovered  during  the  life  of  the  defend- 
ant The  parties  meant  that  the  plaintiff  should  stand  in 
the  same  situation  as  he  did  before  the  bond  was  executed ; 
and  if  it  had  not  been  given,  the  plaintiff  might  have  as- 
Hgned  his  interest  in  the  sum  of  750/.,  which  he  would  be 
entitled  to  receive  on  the  death  of  the  defendant.  If,  in- 
deed, the  defendant  had  reason  to  suppose  that  the  assign- 
ment of  the  bond  was  fraudulent,  or  that  the  action  was 
hrooght  to  enable  the  plaintiff  to  recover  for  himself,  he 
night  have  pleaded  the  fraud ;  but,  for  the  above  reasons, 
I  think  the  plaintiff  on  the  record  as  it  now  stands,  is  en- 
titled to  judgment 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Gaselee. — In  Solly  v.  Forbes  {a\  it  was 

held  that  a  deed  of  release  must  be  construed  according 

to  the  particular  purpose  and  intent  for  which  it  was 

made;  and  here  it  appears  to  me  that  the  intention  was, 

that  if  the  plaintiff  wished  to  raise  money  on  the  bond,  he 

might  assign  it  to  the  person  who  made  the  advance,  and, 

if  the  assignee  recovered  the  principal  or  any  part  thereof, 

the  plaintiff  was  to  pay  the  defendant  interest  on  the  sum 

recovered  during  his  life. 

Mr.  Justice  Bosanquet. — I  entirely  concur  with  the 

(a)  4  B.  Moore,  448. 
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rest  of  the  Court,  and  think  that  the  present  action  is 
maintainable  according  to  the  intention  of  the  parties  as 
manifested  on  the  face  of  the  deed  poll,  by  which  the 
plwitiff  insured  to  himself  a  right  to  assign  the  bond^  in 
case  he  should  find  it  necessary  so  to  do. 

Judgment  for  the  plaintiff^ 

Mr.  Seijeant  CroMs  then  requested  permission  to  rejoin  ^ 
fraud,  according  to  the  suggestion  of  the  Lord  Chief  Jus— — 
tice.    But  the  Court  refused  it 


lavuih.    Taylor  and  Knight,  Assignees  of  Mellers,  an  IusoIti 

Debtor  v.  Lanyon. 


3fay 


A^^eX'iV^     This  was  an  action  of  indebitatus  assumpsit.     The  d 
1,  which  entitles  claration  contained  counts  for  money  had  imd  received 

a  landlord  to  a  *' 

year's  rent  on     the  defendant  to  the  use  of  the  insolvent,  money  lent  sjod 
sued  out  against  advanced,  and  paid,  laid  out,  and  expended  by  the  insol- 
SieT^r^'to*^    vent  for  the  use  of  the  defendant,  and  upon  an  account 
cases  where  the  stated  between  the  defendant  and  the  insolvent: — ako, 

Judgment  credi-  , 

counts  for  money  had  and  received  by  the  defendant  ts 
the  use  of  the  plaintiffs  as  assignees  of  the  insolvent,  and 
upon  an  account  stated  between  the  defendant  and  die 
plaintiffs  as  assignees  as  aforesaid.  The  defendant  plead- 
ed the  general  issue. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice  2%i* 
signedjudgment  ^^   at  GuUdhoU.  at  the  sittings  after  the  last  Easisr 

on  a  warrant  of  ^ 

attorney,  and  le-  Term,  the  Jury  found  a  verdict  for  the  plaintiro,  damages 

▼led  under  ajC 
Jo,  for  the 

amount,  after  the  tenant  h^.  beoome  inaolyenC  and  surrendered  hhnaelf  to  prison,  where  he  reoiiaed 
until  he  was  discharged  by  the  Insolvent  Debtors'  Court: — Held,  that  the  landlord  could  notretafai 
«  year's  rent  which  was  p^  over  to  him  by  the  sheriffs  oflBcer  from  the  proceeds  of  the  Mk^ 
and  that  the  assignees  of  the  Innolvent  were  entitled  to  recoTer  it  hack  in  an  action  for  money  bad 
and  received. 


tor  claims  ad- 
versely to  the 
landlord,  and 
not  where  the 
execution  is  sued 
out  at  the  in- 
stance of  the 
landlord  him- 
self.  Therefore, 
where  a  creditor 
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MKi  sEbjed  to  the  opinion  of  the  Court  upon  the  follow-         1830* 

The  insolvent,  before  and  at  the  time  of  the  issuing  of 
swrit  of  execution  hereinafter  mentioned,  was  possess- 
I  of  a  eertain  house  in  Natfott-iireeit  Strand,  in  die 
anty  of  Middlesex^  as  tenant  thereof  to  the  defendant, 
ider  a  lease  for  a  term  of  years  then  unexpired,  and  also 
iertun  goods  and  chattels,  being  the  furniture  in  the 
ii  house.    On  the  81st  May,  1828,  the  insolvent  being 
Mbted  to  the  defendant  in  the  sum  of  SOL  for  fixtures 
i  die  same  premises,  and  in  the  sum  of  50/.  for  part  of 
e  consideration  f<Hr  the  lease  of  the  said  house,  executed 
nrrant  of  attorney  giving  authority  to  enter  up  judg- 
nt  at  the  suit  of  the  defendant,  for  the  said  respective 
m  of  SOIL  and  50/.    Final  judgment  was  signed  thereon 
k  die  30th  June,  18S8,  and  a  writ  oi  fieri  facias  upon 
issid  judgment,  at  the  suit  of  the  defendant,  was  issued 
I  tile  same  day  against  the  goods  and  chattels  of  the  insoU 
Mt    On  the  said  30th  June,  1828,  there  was  one  year's 
it  due  from  the  insolvent  to  the  defendant  under  the 
U  lease,  and  the  defendant  gave  notice  of  the  same  be- 
gaodue  to  the  Sheriff's  officer  to  whom  the  said  writ 
tauNmtion  was  delivered,  and  at  the  same  time  requir- 
Hui  to  retain  the  same  out  of  the  proceeds  of  the  said 
Mieotion,  to  satisfy  the  defendant  for  the  said  rent.    On 
lilst  Jis/y,  18S8,  the  said  lease  and  goods  and  chattels  of 
19 insolvent  were  taken  in  execution  under  the  said  writ; 
d,  on  the  18th  day  of  the  same  month,  were  sold  under 
it  by  virtue  of  such  execution,  and  produced  S17/.  13ir. 
i   The  sum  of  ISO/,  for  the  said  rent  due  to  the  de- 
•iant  was  deducted  from  the  said  sum  of  217/.  13^.  Qd., 
10^  proceeds  of  the   said    sale,  and  on  the  7th  August 
ril  over  to  the  defendant  by  the  said  officer;  and  the 
diDoe,  after  further  deducting  the  several  sums  due  for 
^^Sfig  and  incidental  expenses,  was  paid  into  Court  in  this 
Mm.    On  tlie  14th  Jwse,  1828,  the  insolvent  surrender- 
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1830.  ed  himself  to  prison  in  discharge  of  his  bail,  and  ccmtinued 
in  prison  from  that  time  until  his  discharge  hereinafter  r 
mentioned.  On  the  19th  July  he  filed  his  petition  ill  die^Q 
Court  for  the  relief  of  insolvent  debtors  under  and  in  par«-ii^< 
suance  of  the  act  7  Oeo.  4,  intituled  an  act  to  amend 
consolidate  the  laws  for  the  relief  of  insolvent  debtora  ii 
England;  and,  on  the  24th  September ^  1828|  the  insol 
was,  under  and  in  pursuance  of  the  said  act,  discharg^l^^ 
from  imprisonmient.  The  plaintiffs  were  the  assigneeif 
the  estate  and  effects  of  the  insolvent,  and  duly  appoini 
and  constituted  according  to  the  said  act.  The  Jury 
that  the  said  warrant  of  attorney  was  not  given  by  way 
fraudulent  preference  to  the  defendant;  and  a  verdict 
accordingly  entered  for  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  was,  whet^;:]^ 
the  plaintiffs,  as  assignees  of  the  insolvent,  were  entiiHed 
to  recover  from  the  defendant  the  said  sum  of  ISOJl^  ^^ 
paid  to  the  defendant?  If  the  Court  should  be  of  opimSoii 
that  the  plaintiffs  were  entitled  to  recover,  the  verd^ 
for  them  was  to  stand,  if  not,  a  nonsuit  was  to  be  entenedL 

The  case  now  came  on  for  argument. 


Mr.  Serjeant  Taddy,  for  the  plaintiffs. — The  defendant 
is  not  entitled  to  retain  the  siun  of  130/.,  being  the  amount 
of  rent  due  to  him  from  the  insolvent,  and  deducted  fton 
the  proceeds  of  the  sale  under  the  execution.  The  mm 
object  of  the  Legislature  in  passing  the  Insolvent  DeUr 
ors'  acts,  as  well  as  the  bankrupt  acts,  was  to  eflfect  ui 
equal  distribution  of  the  debtor's  property  and  effiscti 
among  his  creditors.  Here,  the  question  arises  on^ 
construction  to  be  put  on  the  S4th  section  of  the  vtitiiti 
7  Geo.  4,  c.  57  (a),  by  which  a  warrant  of  attorney  is  nottb 

(a)  By  which  it  is  enacted,  that  warrant  of  attorney  to   ouiIhi 

in  all  cases  where  any  prisoner,  judgment,  or  shall  have  given. my 

who  shall  petition  the  Insolvent  cognovit  actionem,  whether  for  a 

Debtors'  Court  for  relief  under  valuable  consideration  or  otlier^ 

that  act,  shall  have  executed  any  wise,  no  person  shall,   after  the 
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be  acted  upon,  against  the  goods  of  an  insolvent,  after 
ills  imprisonment;  therefore,  as  far  as  regards  the  war- 
iiDt  of  attorney  in  this  case,  the  defendant  was  bound 
to  refund  the  proceeds  of  the  execution  to  the  assignees  of 
the  insolvent,  for  the  benefit  of  his  creditors.    The  bank- 
jqitact,  6  Geo*  4,  c.  16,  s.  108,  contains  a  proviso,  corres- 
ponding in  terms  with  the  above  clause,  viz.  **  that  no  cre- 
ditor, though  for  a  valuable  consideration,  who  shall  sue  out 
execution  upon  any  judgment  obtained  by  default,  confes- 
mOf  or  nil  dieii,  shall  avail  himself  of  such  execution  to 
die  prejudice  of  other  fair  creditors,  but  shall  be  paid  rate- 
able with  such  creditors;*'  and  in  Noiley  v.  Buck  (a),  where 
acfeditor  obtuned  judgment  by  nil  dicii  against  a  trader, 
and  thereupon  issued  9l  fieri  faciaty  under  which  the  Sher- 
iff adied  the  goods  of  the  trader,  who  afterwards,  and  be- 
five  the  goods  were  sold,  committed  an  act  of  bankruptcy, 
Wfoa  which  a  commission  issued,  and  he  was  duly  declar- 
ed a  bankrupt,  of  which  the  Sheriff  had  notice,  but,  ne- 
vertheless, sold  the  goods,  and  paid  over  the  proceeds  to 
the  execution  creditor: — The  Court  (after  taking  time  to 
conrider)  held,  that  the  Sheriff  was  not  justified  in  paying 
oter  the  money,  but  was  liable  to  be  sued  for  it  by  the  as- 
^pees,  in  an  action  for  money  had  and  received.     No 
Inference,  therefore,  can  be  shewn  to  a  particular  cre- 
ator, and  in  neither  of  the  statutes  is  any  exception  or 
leiervation  made  in  favoiur  of  a  landlord.     The  defendant 
■jjght  have  exercised  his  right  of  distress ;  but  it  must  be 
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It  of  the  imprison- 

BOitofsiidipriBODer,  amlhim- 

idf  of  any  execation  issued  or  to 

be  inmcd  upon  any  judgment  ob- 

taaed  or  to  be  obtained  upon 

tadi  warrant  of  attorney  or  cog- 

wsmt  actumem,  either  by  seizure 

aod  sale  of  the  property  of  such 

prisooer,  or  any  part  thereof,  or 

by  sale  of  inch  property  thereto- 

VOL.  IV. 


fore  seized,  or  any  part  thereof; 
but  that  any  person  or  persons,  to 
whom  any  sum  or  sums  of  mo- 
ney shall  be  due  in  respect  of  any 
such  warrant  of  attorney,  or  cog" 
novU  actionem,  shall  and  may  be  a 
creditor  or  creditors  for  the  same 
under  that  act." 

(a)  8  Bam.  &  Cress.  160;  S.  C. 
2  Man.  &  Ryl.  68. 
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1830.  recollected  that  he  was  the  execution  creditor,  and  that  the 
sum  paid  to  him  for  the  rent  was  deducted  from  the  proceeds 
of  the  sale  under  the  execution.  The  Legblature,  m  pass- 
ing the  statute  8  Annexe.  14, contemplated  theadvenerights 
of  an  execution  creditor  and  a  landlord,  as  the  first  sectkm 
enacts  "  that  no  goods  or  chattels  whatsoyer,  lying  orbeiqg 
in  or  upon  any  messuage,  lands,  or  tenements,  leased  for 
lives,  term  of  years,  at  will,  or  otherwise,  shall  be  li- 
able to  be  taken  by  virtue  of  any  execution,  on  any  pretenee 
whatsoever,  unless  the  party  at  whose  suit  the  execution  ii 
sued  out,  shall,  before  the  removal  of  such  goods  from  off 
the  premises,  by  virtue  of  such  execution,  pay  to  the  land- 
lord of  the  said  premises,  or  his  bailiff*,  all  such  'sum  or 
sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said 
premises,  at  the  time  of  the  taking  of  such  goods  or  chattdi 
by  virtue  of  such  execution:  provided  the  said  arrears  of 
rent  do  not  amount  to  more  than  one  year's  rent**  Theob* 
ject  of  that  statute  was  to  protect  landlords  against  frauds 
committed  by  their  tenants,  and  it  was  never  meant  to  apply 
to  a  case  where  the  same  person  is  both  execution  creditor 
and  landlord;  and  if  he  were  to  be  permitted  to  levy  fix 
rent  in  the  latter  character,  under  an  execution  for  a  deU 
of  a  difierent  nature,  the  tenant  would  be  deprived  of  hii 
right  to  contest  the  amount  of  the  rent  claimed  in  an  a^ 
tion  of  replevin,  and  divested  of  the  protection  aflRffdid 
him  in  case  of  an  irregularity  in  the  distress,  Besidfl^if 
a  party  sue  out  an  execution  as  a  creditor,  which  it  liims 
out  he  could  not  support,  he  might  afterwards  claim  in  hii 
character  of  landlord  for  rent,  which  would  not  only  bo 
inconvenient,  but  would  defeat  the  object  of  the  statute? 
Geo.  4;^for  if  the  execution  cannot  be  supported  by  a  cre- 
ditor, he  cannot  afterwards  turn  round  and  claim  in  his 
character  of  landlord.  In  Lee  v.  Lopes  (a),  it  was  dete^ 
mined,  that  if  the  Sheriff*  seize  under  an  execution  after  an 

(a)  15  East,  230. 
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act  ot  bankruptcy,  he  is  not  entitled  to  retain  for  a  year's         1830. 
rait;  and  having  paid  a  year's  rent  to  the  landlord,  he 
WIS  required    to   shew  that   such    payment   was  made 
without  notice  of  the  commission ;  and  Lord  EUenborough 
nid  (a),  "  that  a  commission  of  bankrupt  had  been  some- 
times called  a  statutable  execution ;  but,  though  it  might 
be  said  to  be  simiHtudinary  to  an  execution,  it  was  not  an 
execution  within  the  meaning  of  the  statute  of  Anne*^  That 
GMe  b  expressly  in  point;  and,  in  Brandling  v.  Barrings 
te(i),  which  was  an  action  charging  the  defendant  as 
Slieriffof  the  county  palatine  o{  Durham ,  for  having  re- 
■oied  the  goods  of  a  tenant  from  premises  in  his  occupa- 
tioD^  without  having  paid  the  landlord  half  a  year's  rent 
dien  due;  the  goods  having  been  seixed  by  virtue  of  a  writ 
^poneper  vadioSf  Lord  Tenierden  said — **  The  statute 
8  Jtme,  c  14^  speaks  only  of  goods  taken  by  virtue  of  any 
igecuHomf  and  the  phun  sense  of  the  words  is  confined  to 
eneotions  on  judgments.    The  process  under  which  the 
Sheriff  seised  and  sold  the  goods  in  question  was  not  pro- 
cea  of  execution  on  a  judgment;  it  was  not,  therefore, 
vidnn  the  words  of  the  statute.     But  it  is  said  that  it  was 
^duB  the  equity  (c).     Speaking  for  myself  alone,  I  can- 
Ht  forbear  observing,  that  I  think  there  is  always  danger 
B  giving  effect  to  what  is  called  the  equity  of  a  statute, 
nd  that  it  is  much  safer  and  better  to  rely  on  and  abide 
Ifthe  plain  words,  although  the  Legislature  might  pos- 
Aiy  have  provided  for  other  cases  had  their  attention 
ken  directed  to  them  (d)."     But  here,  as  the  defendant 
proceeded  as  a  creditor,  and  sued  out  execution  as  such  in 
die  fiist  instance,  he  cannot  afterwards  claim  in  his  char- 

(i)  15  Bait,  231.  the  provisionB  of  the  statute  8 

(i)  6  Bam.  &  Cress.  467-  -Anne  are  extended  to  the  writ  of 

(c)  See  Ex  parU  Piummer,   1  pone  per  vadiot  issued  from  the 

^104.  Court  of  the  county  palatine  of 

W  But  see  the  statute  1 1  Geo.  Durham, 
4  tod  \Wm.  4,  r.ll,  by  which 
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acter  of  landlord;  and  the  case  otNotleyy*  Buck  is  d^ 
cisive^  to  shew,  that  he  is  not  entitled  to  retain  the  amount 
of  the  rent  against  the  plaintiffs^  as  the  assignees  of  thein-. 
solvent,  and  they  are,  therefore,  entitled  to  retain  thdr 
verdict 

Mr.  Serjeant  Wilde,  contra. — ^This  being  an  action  for 
money  had  and  received,  it  is  incumbent  on  the  pUn- 
tiffs  to  shew  that  they  are  entitled  to  recover  aeeoti' 
ing  to  equity  and  good  conscience;  but  the  defimdant  is 
legally  entitled  to  retain  the  sum  due  to  him  for  rent,  anl 
which  has  been  paid  to  him  under  the  execution.  Hie 
34th  section  of  the  statute  7  Geo.  4,  c.  57,  does  not  BxdA 
the  execution,  or  render  it  illegal: — it  was  properly  sued 
out  in  the  first  instance,  and  duly  prosecuted  to  a  certain 
extent.  It  is,  therefore,  not  like  the  case  of  a  sale  under 
an  execution  after  an  act  of  bankruptcy.  The  &ct8  in  die 
case  of  Morland  v.  PeUatt  (a)  bear  a  nearer  resemUaoee 
to  the  present  than  in  Noiley  v.  Buck,  which  was  refened 
to,  and  distinguished  from  that  before  the  Court  In 
Morland  v.  Pellati,  judgment  was  entered  up  on  a  wamni 
of  attorney  given  by  two  joint  traders,  and  a  jfieri  faekt 
issued,  returnable  on  the  ^d  May;  on  the  1st  of  thit 
month,  the  Sheriff's  officer  received  from  the  defendants 
the  money  directed  to  be  levied;  on  the  2nd,  one  of  tlieff 
committed  an  act  of  bankruptcy,  and  the  other  on  tbe 
5th;  on  the  1 1th,  a  commission  of  bankrupt  issued,  andf 
on  the  19th,  the  Sheriff  paid  over  the  money  to  the  eie- 
cution  creditor.  In  an  action  by  the  assignees  for  rnone; 
had  and  received,  it  was  held,  that  the  execution  creditor 
was  entitled  to  retain  it,  he  not  being  a  creditor  having  s 
security  at  the  time  of  the  bankruptcy.  If,  therefore,  an 
execution  be  completed,  or  the  Sheriff  has  the  mcmeyin 
his  hands  previously  to  an  act  of  bankruptcy,  it  is  his  dutjf 
to  pay  it  over  to  the  execution  creditor.  Here,  the  acts  done 

(a)  8  Bam.  &  Cress.  722. 
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Sheriff  were  legal,  and  the  money  levied  became  the         \S30. 
ij  of  the  defendant  on  the  18th  July,  when  the 
of  the  insolvent  were  sold  under  the  execution,  and 
not  file  bis  petition  in  the  Insolvent  Debtors'  Court 
be  19thy  previously  to  which  day  the  plaintiffs  could 

0  title  whatever,  as  they  could  only  take  by  virtue  of 
igninent  to  them.    In  Taylor  v.  Taylor  (a),  the  Court 

1  to  set  aside  an  execution  issued  upon  a  judgment 
od  by  nt/  dicit,  and  served  and  levied  by  seizure 
he  property  of  a  bankrupt  before  his  bankruptcy; 
Mr.  Justice  Holroyd  said — **  the  statute  6  Geo,  4, 
ot  say  that  the  execution  shall  be  void,  or  that  the 
vshall  not  avail  himself  of  it ;  but  merely,  that  he  shall 
III  himself  of  it  to  the  prejudice  of  other  fair  credi- 
Mlt  shall  be  paid  rateably  with  them.*'  There  is  a 
Bttinction  between  the  case  of  a  bankrupt  and  an 
lit  debtor,  as  the  assignees  of  the  former  take  by 
B  from  the  time  of  the  act  of  bankruptcy,  whilst  the 
of  the  latter  can  only  attach  by  the  deed  of  assign- 
nd  conveyance,  as  regulated  by  the  provisions  of  the 
!  7  Geo.  4;  and  here,  when  the  Sheriff  executed  the 
e.could  not  have  known  that  the  party  was  insolvent, 
;]ie  was  about  to  present  a  petition  to  the  Insolvent 
fif  Court.  Although  the  defendant  might  have  dis- 
i  for  the  rent  due,  he  was  not  bound  to  resort  to  so 
|r  a  process,  when  he  had  a  right  to  recover  the  fruits 
Judgment  by  a  summary  proceeding;  and,  although 
nacters  of  landlord  and  execution  creditor  were  unit- 
iin,  he  had  a  right  to  make  his  election,  and  the  Sher- 
iDg  levied,  was  bound  to  pay  him  the  year's  rent  then 
spording  to  the  provisions  of  the  statute  oiAnne.  In 
Lopes  t  the  Sheriff  was  a  wrong  doer,  as  the  goods  seiz- 
eiiot  the  property  of  the  debtor,  but  of  the  assignees, 
ing  previously  committed  an  act  of  bankruptcy;  and 
dlord  bad  aright  to  distrain  for  the  rent  in  arrear  not- 

(ft)  5  Bam.  &  Cress.  392;  S.  C.  8  Dowl.  &  RyL  159. 


move  any  of  the  goods  from  the  premises.  BesiA 
is  a  remedial  act,  and  the  Courts  have  inyariaUy  j 
its  fullest  effect  in  favour  of  the  landlord's  claim.  1 
V.  Gofton  {a\  the  Court  directed  the  Sheriff,  on 
cution,  to  pay  the  landlord  a  year's  rent  without 
duction  for  poundage.  In  Darling  v.  Hill  (i),  ^ 
landlord  gave  notice  to  the  Sheriff  in  possesooi 
^fi*f€^y  that  a  year's  rent  was  due,  and  he  afterwi 
moved  the  goods  and  sold  them,  the  Court  ordei 
to  pay  over  such  rent  to  the  landlord.  In  Ha 
Kimpaony  Lord  Chief  Justice  Praii  said  (e) — ''  Be 
statute  of  Anne^  executions  took  place  of  all  de 
were  not  specific  liens^  even  of  rents  due  to  land! 
was  thought  hard  that  landlords  should  not  hai 
thing  like  a  specific  lien;  so  the  Parliament  ha 
them  this  remedy  for  one  year's  rent  but  for  no  m 
cause,  vigUantibus  et  non  dormientibus  jura  sul 
Neither  a  plaintiff  or  defendant  has  any  right  to  \ 
the  premises;  the  law  gives  this  entry  to  the  Shei 
by  virtue  of  the  execution;  but,  after  he  has  notio 
being  due  to  the  landlord,  he  cannot  remove  the  g 
fore  he  has  satisfied  the  landlord  one  year's  rent;  I 
lord  shall  have  the  like  benefit  of  distress  for  oi 
rent  as  if  there  had  been  no  execution  at  all ;  ui 
rent  be  paid,  the  Sheriff  must  quit,  and  if  he  does  i 
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of  the  goods  the   Sheriff  has  sold/*     In  Col-        1830. 

Speeria^i  which  was  an  action  against  the  Sher- 

reiBOYing  goods  under  an  execution^  without  satis- 

be  landlord's  claim  for  a  year's  rent,  Mr.  Jus- 

ffimgh  said — **  A  Sheriff  is  required  to  levy  first 

rent)  and  then  for  the  execution.    He  cannot  sa- 

\  creditor  in  the  first  instance,  as  the  landlord  has 

fcy  on  the  whole  of  the  premises;  and  it  would  be 

if  great  injustice  to  him,  if  his  rent  were  not  first 

i,  as  it  was  due  at  all  events,  and  previously  to  the 

n;  and  Mr.  Justice  Richardson  said — **  No  speci- 

of  notice  of  rent  being  due  is  required,  as  it  is  only 

ir  the  purpose  of  establishing  the  Sheriff's  know- 

r  Ae  landlord's  claim.     A  landlord  is  not  bound  to 

Sheriff's  officer,  to  see  whether  any  property  will 

after  the  execution  creditor  b  satisfied.     Besides, 

I  not  interfere  while  the  officer  continued  in  poSf> 

and  it  appears  perfectly  clear,  from  the  terms  of 

ite,  that  the  Sheriff  or  his  officer  is  required,  in  the 

tance,  to  raise  a  sufficient  sum  to  pay  the  landlord 

and  then,  to  satisfy  the  claim  of  the  party  at  whose 

the  execution  is  sued  out" 

Ii4a  being  an  action  for  money  had  and  received,  the 
i^are  not  entitled  to  recover;  for,  at  the  time  of  the 
ieh  is  in  the  nature  of  a  statutable  distress,  the  goods 
I  property  of  the  insolvent.  The  sale  took  place  un* 
inthority  of  the  law,  and  the  right  and  property  in 
I  and  goods  vested  in  the  purchasers,  and  nothing 
^  passed  to  the  plaintiffs  as  assignees  under  the 
tfliignment,  as  the  defendant  had  a  right  to  retain 
vent  from  the  proceeds  of  the  sale,  under  the  exe- 
4iieh  was  levied  at  his  instance,  and  for  a  debt 
Ef  due  and  owing.  In  Moore  v.  Pyrke  (&),  it  was 
at  an  under-tenant,  whose  goods  were  distrained 

Moore,  473 ;  S.  C.  2  Brod.  &  Wing.  67.       (6)  1 1  East,  52. 
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ISdO.  and  sold  by  the  original  landlord  for  rent  dae  iWmi  Usim* 
mediate  tenant,  could  not  maintain  an  action  for  money  plUl 
to  the  use  of  the  latter,  for  that,  immediately  on  the  nfe 
under  the  distress,  the  money  paid  by  the  purcbater  Tested  in 
the  landlord,  in  satisfaction  of  the  rent;  and  Lord-£flb« 
borough  said — **  Does  the  money  produced  by  the  safe  TSrt, 
in  the  first  instance,  in  the  landlord,  or  in  the  tenant?  OnAs 
best  consideration  I  can  give  it,  I  think  the  money  does  aot 
vest  in  the  tenant,  but  is  an  instantaneous  executed  sitii* 
faction  of  the  rent,  vesting  to  that  amount  in  the  landM, 
and  that  the  tenant  has  only  an  interest  in  the  surplus,  if 
any."  And  Mr.  Justice  Le  Blanc  said — **  The  proper^ 
of  the  plaintiff  distrained  was  in  goods,  and  when  dwf 
were  converted  into  money  by  the  sale  under  the  dii* 
tress,  the  money  paid  by  the  purchasers  became  imsK* 
diately  the  property  of  the  landlord  who  distrained  ftc 
the  rent,  and  not  of  the  tenant.**  So  here,  at  the  tiM 
of  the  levy,  the  goods  were  the  property  of  the  insolvent; 
but,  when  they  were  sold,  the  money  paid  by  the  purdiii* 
ers  became  immediately  the  property  of  the  execotim 
creditor,  and  did  not  pass  to  the  assignees  of  the  insdveni^ 
In  Ex  parte  Plummer  (a),  the  question  was,  whether,  afters 
commission  of  bankrupt  taken  out,  and  the  messenger  in  poi> 
session,  the  landlord  could  distrain  goods  upon  the  premii* 
es  for  rent,  or  whether  he  should  come  in  pro  raia  witk 
the  rest  of  the  creditors  under  the  commission;  and.Loid 
Hardwicke  said — '*  I  am  of  opinion  that  the  landlord  ii 
entitled  to  distrain  the  goods  remaining  on  the  premii0i 
for  his  whole  rent,  notwithstanding  the  commission  of 
bankruptcy,  and  the  proceedings  thereon;**  and  the  caM 
of  Ex  parte  Jacques  and  Ex  parte  Dillon  were  tiiere 
cited,  to  shew,  that  where  a  landlord  distrains  after  die 
messenger  or  assignees  are  in  possession,  he  is  entided 
to  have  the  goods  restored  or  re-delivered  to  him.   b 

(a)  1  Atk.  103. 
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Dixtmr.  Swuih  (a),  it  was  held,  that  the  landlord  is  en-         18d0. 
tided  to  be  paid  arrears  of  rent  under  a  sequestration,  in 
Older  to  give  effect   to    the  equity  of  the  statute  of 
Jsme.    In  Siraion  v.  RastaU  (b)  Mr.  Justice  BuUer  said—* 
"  Id  stder  to  recover  money  in  an  action  for  money  had  and 
nceifed,  the  party  must  shew  that  he  has  equity  and  con- 
leieBee  on  hia  side;  and  that  he  could  recover  it  in  a  Court 
of  equty.**    And  Brisbane  v.  Dacres  (c)  established  the 
fnadfie^  that  if  a  person  with  knowledge  of  the  facts,  but 
mderamiatake  as  to  the  law,  pays  over  to  another,  claim- 
ing it  as  a  right,  money  which  he  was  not  compellable  to 
ply,  he  cannot,  upon  discovering  what  his  legal  right  was, 
J^eover  it  back,  there  being  nothing  against  conscience  in 
the  other  party's  retaining  it;  and,  in  pari  delicto,  potior 
esf  eomdUio  possideniis.    But  the  case  of  Buckley  v.  Tatf^ 
^{d)  goes  fiir  beyond  the  present,  where  it  was  decided^ 
that  where  goods  were  sold  by  the  assignees  of  a  bankrupt 
Under  the  commission,  and  the  landlord  purchased  them^ 
be  might  retwi  out  of  the  purchase  money  to  the  amount 
»f  a  half-year's  rent  that  was  due;  and  Mr.  Justice 
Grose  aaid — ''When  the  rent  became  due,  the  land- 
lofd'a  right  of  distress  was  well  founded;  and,  if  so,  he 
ia  justified  in  retaining  the  money."    Here,  as  neither  the 
defiendant  nor  the  Sheriff  were  wrong  doers,  and  the 
fonner  received  the  proceeds  of  the  sale  under  the  execu- 
tiflD,  he  is,  at  all  events,  entitled  to  retain  the  amount 
of  the  rent  due  to  him  from  the  insolvent,  both  in  equity 
ud  consdence ;  and  the  Court  will  give  effect  to  the  sta- 
tute of  Anne,  which,  being  a  remedial  act,  has  always  re- 
cdfed  a  hrge  and  liberal  construction. 

Mr.  Serjeant  Taddy  in  reply. — The  plaintiffs  do  not 
ODOtend  that  the  defendant  is  a  wrong  doer,  as  they  have 
waived  the  tort^  if  any  existed,  by  bringing  an  action  for 

{a)  1  SwaoBt.  457.  (c)  5  Taunt.  143.  \ 

(b)  2  Term  Rep.  3/0.  {d)  2  Term  Rep.  600. 
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1830.  money  had  and  received,  which  is  the  proper  form  of  a& 
don.  In  Taylor  v.  Taylor^  Mr.  Justice  ^o^ydF  said  (a)-* 
*^  If  the  true  construction  of  the  act  be  that  contended  fei 
on  the  part  of  the  assignee  of  the  bankrupt,  he  is  not  with- 
out a  remedy^  he  may  bring  an  action  of  trover  against  the 
Sheriffif  the  goods  be  removed,  or  he  may  petition  die 
Chancellor ;  but  in  Noiley  v.  Buck^  Lord  Tenimlen,  in 
delivering  the  judgment  of  the  Court,  said  (Jb) — '^  The  sei* 
zure,  being  prior  to  the  act  of  bankruptcy,  will  be  lawfid 
and  right;  it  is  not  necessary  to  say  whether  the  sakbe 
lawful  or  tortious;  the  sale  maybe  a  lawful  act,  and  yet 
the  proceeds  may  belong  to  the  assignees;  or,  if  it  be 
wrongful,  they  may  waive  the  wrong,  and  sue  for  the  pro* 
ceeds  as  money  received  to  their  use.*'  The  main  question 
then  is,  whether  a  landlord,  who  is  also  an  execution  ere* 
ditor,  after  he  has  made  his  election,  and  sued  out  exe* 
cution  against  his  debtor,  who  has  become  insolvent,  widi- 
ont  exercising  his  right  as  landlord  by  distraining  fa 
the  rent  in  arrear,  can,  after  a  sale  by  the  Sheriff,  retain 
such  rent  out  of  the  proceeds  of  the  sale?  It  is  quite  deai 
that  he  cannot,  but  that  the  assignees  of  the  insolvent  are 
entitled  to  it  under  the  statute  7  Geo.  4.  No  third  penon 
intervened  as  an  execution  creditor;  the  suing  out  the  ex- 
ecution was  the  defendant's  own  act,  and  the  statute  takes 
effect  from  the  time  the  debtor  goes  to  prison ;  and  what- 
ever property  he  was  then  possessed  of,  passed  to  hisaS" 
signees,  to  be  distributed  rateably  amongst  his  crediton* 
The  statute  ot  Anne  only  contemplated  adverse  rights, 
and,  consequently,  can  only  apply  to  executions  sued  out  by 
third  persons,  and  not  by  the  landlord  himself;  and  if  it 
were  allowed,  it  would  not  only  give  him  an  undue  ad- 
vantage, but  would  also  deprive  the  tenant  of  his  kgtl 
rights.  The  principle  established  in  Lee  v.  Lopes  must  go* 
vem  the  present  case ;  and  Lord  Ellenborough  there  eaidi 


(a)  5  Barn.  &  Aid.  394.     (b)  8  Bam.  &  Cress.  1 65 ;  2  Man.  ft  RyL  68. 
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the  coarse  of  the  aigument— ''  The  Sheriff  has  tak-  1830^ 
in  execution  the  goods  of  the  assignees,  instead  of 
s  goods  of  the  tenant  How  then  can  he  have  a  right 
letim  out  of  that  fund  which  he  had  no  right  to  take ; 
Iibw  can  the  landlord  claim  his  rent  out  of  the  hands 
n  wrong  doer?**  There,  as  the  Sheriff  seiaed  after 
set  of  bankruptcy,  and  sold  the  goods  after  the  com- 
iikm  issued,  and  afterwards  paid  the  landlord  a  year*s 
it^it  was  held  that  such  payment  could  not  be  justified, 
1  diat  the  assignees  had  a  right  to  recover  it  back.  In 
wkdUng  V.  Barrington,  Lord  Tenierden  objected  to  giv* 
[eflfect  to  the  equity  of  the  statute  of  AnnCf  and  distin- 
Uied  the  cases  that  had  been  decided  in  a  Court  of  equi- 
n  there  the  applications  were  to  the  favour  of  the  Court, 

I  diere  was  no  complaint  against  the  Sheriff,  or  the 
rtj  to  whom  he  had  paid  over  the  money.  As,  there* 
^  the  defendant  did  not  resort  to  his  remedy  by  dis- 

II  in  the  first  instance,  but  waived  his  character  of 
diord,  and  adopted  that  of  an  execution  creditor,  he 
iteome  in  rateably  with  the  other  creditors  of  the  in* 
mt,  and  the  plaintiffs  are,  consequently,  entitled  to 
{gment. 

Lord  Chief  Justice  Tindal. — The  main  question  in  this 
I  k,  whether  the  right  of  the  landlord  to  obtain  his 
I  in  the  mode  he  has  adopted,  is  protected  by  the  sta- 
I  of  Annei  If  not,  the  money  paid  to  the  defendant 
the  Sheriffs  officer,  although  apparently  received 
him  under  the  colour  of  the  law  for  rent  in  arrear, 
1  received  by  him  without  authority,  and  was,  conse* 
■tly,  received  to  the  use  of  the  plaintiffs  as  the  assig- 
S'  of  Metiers,  the  insolvent,  as  it  was  not  paid  over 
the  defendant  until  the  7th  of  August,  1828.  On 
best  consideration  I  have  been  able  to  give  the  ques- 
I,  I  am  of  opinion  that  the  defendant's  case  does  not  fall 
lifai  the  operation  or  meaning  of  the  statute  of  Amte, 
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I8d0.  which  was  passed  for  the  better  security  of  rents,  and 
to  prevent  frauds  committed  by  tenants.  The  object 
of  the  statute  therefore  was  to  secure  landlords  againiit 
frauds  which  might  be  committed  by  their  tenants,  and 
particularly  by  those  colluding  with  creditors  to  issue 
writs  of  execution  on  goods  found  on  the  premises  of  the 
debtor,  whereby  the  landlord  would  be  deprived  of  his 
right  to  distrain ;  for  it  is  a  well-known  and  recognised 
principlei  that  property  in  cusiodid  legis  cannot  be  made 
the  subject  of  a  distress.  Now,  a  judgment  creditor  in 
collusion  with  his  debtor,  by  keeping  his  property  for  a 
long  period,  might  seriously  affect  the  rights  and  interests 
of  the  landlord*  The  execution  intended  by  the  statute  is 
not  an  execution  put  in  at  the  instance  of  the  landlord,  but 
by  a  third  person  who  claims  adversely  to  the  rights  of  the 
landlord*  The  words  are,  *'  that,  from  and  after  the  1st 
May,  1710,  no  goods  or  chattels  whatsoever  lying  or  being 
in  or  upon  any  messuage,  lands,  or  tenements,  which  are  or 
shall  be  leased  for  life  or  lives,  term  of  years,  at  will,  or 
otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  ex- 
ecution on  any  pretence  whatsoever,  unless  the  party  ai 
whose  suit  the  said  execution  is  sued  out,  shall,  before  the 
removal  of  such  goods  from  off*  the  said  premises,  by  virtue 
of  such  execution, /7ay  to  tJie  landlord  of  the  premises,  or 
his  bailiff*,  all  such  sum  or  sums  of  money  as  are  or  shall  be 
due  for  rent  for  the  said  premises,  at  the  time  of  the  tak-? 
ing  such  goods  or  chattels  by  virtue  of  such  execution: — 
provided  the  said  arrears  of  rent  do  not  amount  to  more 
than  one  year's  rent.'*  Now,  it  appears  to  me  to  be  quite 
clear,  that  the  Legislature  by  these  words  contemplated 
an  adverse  execution,  viz.  where  ^^jus  tertii  intervened, 
against  which  the  landlord  was  meant  to  be  protected. 
A  claim  made  by  a  judgment  creditor,  and  by  a  party  en* 
titled  to  rent,  must  be  considered  as  distinct  and  se- 
parate claims,  and  made  adversely  to  each  other;  for  it 
would  produce  great  disadvantage  to  the  tenant  if  it  were 
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otherwise,  because  a  Sheriff  is  required  to  levy  first  for  the         1830. 
rent,  and  then  for  the  execution.  So  a  landlord,  upon  suing 
out  ezecotion  for  a  trifling  debt,  might  claim  rent  beyond 
what  was  actually  due,  whereas,  if  he  had  distrained  for  the 
tent,  the  teoant  would  have  a  right  to  replevy.     But  if  we 
were  to  pot  the  construction  on  this  statute  which  the  de« 
fimdant  contends  it  ought  to  receive,  the  tenant  would  not 
only  be  deprived  ofhis  right  to  replevy,  but  of  the  benefit  of 
duMe  atatutes  which  allow  him  five  days  before  the  goods 
am  be  aold,  and  give  him  the  advantage  of  availing  himself 
of  any  irregularity  by  the  party  making  the  distress.  But  un- 
der an  execution,  as  in  this  case,  the  Sheriff,  as  soon  as  he 
obtained  possession,  might  sell  at  once  and  without  notice 
or  appraisement.  It  therefore  seems  to  me,  that  a  judgment 
creditor,  after  he  has  sued  out  execution  against  his  debtor, 
caonot  retain  a  sum  paid  to  him  for  rent  by  the  Sheriffs  of- 
ieer  firom  the  proceeds  of  the  sale,  and  which  he  claims  in 
btt  character  of  landlord,  as  he  is  not  protected  as  such, 
vidun  die  meaning  of  the  statute  of  Afme^  and  conse- 
quently, that  the  sum  sought  to  be  retained  by  the  defend- 
flit  in  this  case  having  been  received  by  him  to  the  use 
of  die  asngnees  of  the  insolvent,  the  plaintiffs  as  such  as- 
agiiees  are  entitled  to  retain  their  verdict. 

Mr.  Justice  Park. — I  felt  some  difficulty  at  the  latter 
pirt  of  my  brother  Wikk's  argument,  as  to  whether  the 
idion,  being  for  money  had  and  received,  was  the  proper 
fenn  of  action.    Upon  that  point,  however,  it  is  unne- 
eestary  for  me  to  express  an  opinion,  as  I  am  quite 
dear  that  the  defendant's  case  does  hot  fall  within  the 
■M>«"i«g  or   provisions  of  the  statute  of  Anne.     That 
statute    contemplates   two   distinct    parties    claiming  in 
adverse  rights,  and  cannot  apply  to  the  case  of  a  land- 
lord, who  is  also  the  judgment  creditor,  and  who  has 
sued  out  execution  as  such.    The  statute  supposes  that 
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1830^  the  writ  of  execution  has  been  sued  out,  before  the  land- 
lord steps  in  and  claims  his  rent.  He  cannot  act  in  two 
characters  at  once ;  and  as  the  defendant  caused  execu- 
tion to  be  sued  out  against  his  debtor,  who  was  also  his 
tenant,  he  cannot  deprive  the  latter  of  the  benefit  out 
advantage  which  the  law  gives  him  as  such  tenant.  He 
had  a  right  to  replevy,  or  he  might  dispute  his  landlord'^ 
title;  and  although  he  might  not  deny  his  claim  for  reatf 
yet  he  might  have  demanded  more  than  was  due.  The  de- 
fendant by  his  own  act  is  prevented  from  availing  himself  of 
the  statute  of  jinne.  He  therefore  cannot  retain  from  the 
plaintiffs,  as  assignees  of  the  insolvent,  the  sum  which  he 
has  received  from  the  proceeds  of  the  sale  of  his  effects. 

Mr.  Justice  Gaselee. — ^For  the  reasons  stated  by  my 
Lord  Chief  Justice,  and  my  brother  Park^  I  am  of  opinion, 
that  the  defendant,  claiming  to  retain  a  sum  due  to  him  for 
rent,  as  landlord  of  premises  held  by  his  debtor,  is  not 
within  the  meaning  of  the  statute  of  Anne.  When  the 
Sheriff  sold  the  goods  on  the  18th  Juljfi  the  money  ha 
received  from  the  purchasers  was  received  for  the  use  of  the 
insolvent;  and  although  he  did  not  file  his  petition  ontQ  the 
19th,  yet  his  effects  had  previously  become  the  property  of 
the  provisional  assignee.  When,  therefore,  the  money  was 
received  by  the  Sheriff,  he  received  it  to  the  use  of  the 
plaintiffs  as  the  ultimate  assignees,  who  took  the  property 
of  the  insolvent,  by  relation,  as  if  the  assignment  had 
been  made  to  them  in  the  first  instance. 

Mr.  Justice  BosANQUET. — I  am  of  the  same  opinioHf 
It  appears  to  me  that  the  defendant's  case  does  not  &S 
within  the  meaning  of  the  statute  of  Anne,  which  contenh 
plated  a  case  where  the  rights  of  a  landlord  might  be  de- 
feated by  the  intervention  of  a  judgment  creditor,  who 
had  sued  out  a  writ  of  execution  against  his  debtor.     The 
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words  of  the  italute  aie,  in  effect,  that  the  party,  at  whose         isao. 

auit  the  execution  is  sued  out,  shall,  before  the  removal  of 

die  goods  from  off  the  premises,  pay  the  landlord  the  rent 

due,  profided  it  does  not  amount  to  more  than  a  year's 

ient»    It  fa  obvious,  therefore,  that  the  rent  is  to  be  paid 

out  of  the  money  to  be  received  by  the  party  who  has 

sued  out  execution;  and  the  landlord  must  claim  it  in  his 

dameter  as  such,  and  not  as  a  party  to  the  execution. 

Here,  there  being  no  adverse  execution,  the  defendant,  as 

hodkMrd,  might  have  distrained  if  he  had  thought  fit,  be- 

fbte  he  put  the  Sheriff  in  motion.    But,  it  has  been  said, 

that  be  might  levy  under  the  execution,  as  much  as  he  was 

entided  to  distrain  for  rent,  and  that  he  has  now  a  right 

to  retain  the  sum  he  has  received  in  satisfaction  of  such 

Tsnt  But,  if  he  were  permitted  to  do  so,  it  would  deprive 

the  tenant  of  the  remedies  and  privileges  the  law  allows  him 

in  cue  of  a  distress.    It  therefore  appears  to  me,  that  the 

ton  doe  for  rent  has  been  improperly  paid,  over  to  the 

defendant,  and  that,  according  to  the  decision  of  the  Court 

tt  King's  Bench,  in  Notley  v.  Buck,  the  action  for  money 

Ui  sod  received  b  the  proper  form  of  action. 

Pastea  to  the  plaintiffs. 


MossR  and  Another,  Assignees  of  Marshall,  a  Bank-       jFWdsy, 

rupt,  V.  Newman  and  Boole.  ^^»  ^^'*- 

JlflS  was  an  action  of  trover.     Plea — the  general  issue.  An  act  of  bank- 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice  Tlif-  |7p*2L)n^t^ 

dal,  at  GmldhaU,  at  the  Sittings  after  the  last  Trinity  ^;^^^fl^l;^^l 

Term,  9ur.  on  the  SSrd  October  last,  a  verdict  was  found  Geo.  4,  c  is,  •. 

for  the  plaintiffs  for  512/.  18«.  Id.,  being  the  damages  ute  to'thrft^t 

day  of  the  im- 
prifonment,  ai 
such  act  it  not  complete  until  the  twentj-one  days  hare  elapaed. 
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1830.        agreed  upon  between  the  parties,  subject  to  the  opinion  (^ 
the  Court  upon  the  following  case : — 

The  plaintiffs  were  the  assignees  of  the  estate  and  ef< 
fects  of  R.  H.  Marshall,  a  bankrupt,  the  assignment  to 
them  having  been  duly  executed  on  the  S8th  FdmuK^ 
1828.  The  defendant  Newman  had  been  the  Sheriff  of 
the  county  of  Devon,  and  the  defendant  Boole  wis  it 
execution  creditor  of  the  bankrupt,  under  whose  indeoM  v 
the  Sheriff*  acted  in  the  several  matters  hereunder  sAi 
On  the  12th  September,  1827,  the  bankrupt  executed  i 
warrant  of  attorney  to  the  defendant  Boole  for  secoriif 
the  payment  of  the  sum  of  500/*  then  advanced  to  tin 
bankrupt.  That  warrant  of  attorney  was  duly  filed,  lod 
judgment  was  entered  up  by  nil  dicit  on  the  16th  Jamuirft 
1828,  on  which  day  a  writ  of  Jieri  facias  was  issuedi  di- 
rected to  the  Sheriff*  of  D^o/i,  indorsed  to  levy  512£  18ti 
Id.,  returnable  on  Wednesday  the  23rd  January  thenoeit 
following.  On  Friday,  the  18th  January,  the  writ  was 
delivered  to  the  Sheriff^,  who  thereupon  seized  the  goods 
under  the  writ,  which,  before  the  bankruptcy,  belonged  to 
the  bankrupt,  and  which  then  remained  in  his  possessioiu 
The  Sheriff*  afterwards,  vix,  on  the  22nd  January,  eom- 
menced  selling  the  goods  so  seized,  and  continued  such  nk 
up  to  and  on  the  25th  day  of  the  same  month,  when  tbe 
last  of  such  goods  were  sold.  The  proceeds  of  the  flb 
remained  in  the  hands  of  the  Sheriff*  until  the  28th  dih 
gust  following,  when  they  were  paid  over  to  the  defendiDt 
Boole.  The  bankrupt  was  detained  in  prison  in  the  co^ 
tody  of  the  defendant  Newman,  as  Sheriff*  of  Dewm,  fo 
debt  upon  mesne  process,  on  and  from  the  SSrdJamuarfit 
1828,  for  twenty-one  days  and  upwards  then  next  fal- 
lowing. On  the  14th  February,  1828,  a  commisdop  of 
bankrupt  was  duly  issued  against  Marshall,  and,  on  die 
18th  February,  notice  was  given  to  the  Sheriff*  that  sodi 
commission  had  issued  against  the  bankrupt,  and  that  ill 
his  goods,  money,  and  eff*ects  seized  by  the  Sheriff*,  ind 
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then  in  hn  hands,  were  claimed  by  the  assignees  under  the         1830.^ 
said  oommission.  Moser 

The  questions  for  the  opinion  of  the  Court  were — First,  nbwmak. 
wli^her^  under  the  fifth  section  of  the  statute  6  Geo.  4,  c 
16^  the  act  of  bankruptcy,  by  lying  in  prison  twenty-one 
iajB,- had  relation  to  the  first  day  of  such  imprisonment? 
^IgMuUff,  whether,  supposing  such  relation  to  have  ex- 
mMf  an  action  of  trover  was  maintainable  in  respect  of 
fwds  seised  by  the  Sheriff  under  the  fieri  faciaSf  on  a  day 
j^  to  the  first  imprisonment?  Thirdly,  whether  the 
ade  before  the  act  of  bankruptcy  was  complete  amounted 
tea  amversion?  Andfaurihli/,  whether  the  plaintiffs  were 
aidded  to  recover  the  value  of  the  goods  so  seized  and 
iqU  by  the  Sheriff? 

'  If  the  Court  should  be  of  opinion  that  the  plaintiffs 
weie  entitled  to  the  verdict,  it  was  agreed  upon  by  the 
pirtiea  that  the  same  should  be  entered  for  the  sum  of 
flflL  I8s.  Id. 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  Wilde,  for  the  plaintiffs. — The  first  and 

mm  question  is,  whether,  under  the  fifth  section  of  the 

,ftetnte  6  Geo.  4,  the  act  of  bankruptcy  by  lying  in  pri- 

fOD  twenty-one  days,  has  relation  to  the  first  day  of  such 

bprisonment  (a)  ?  A  similar  clause  was  introduced  in  the  old 

ilitiites.  The  1st  James  1,  c.  15,  s.  &,  enacts,  **  That  every 

penon  using  the  trade  of  merchandize  &c.,  who,  being  ar- 

lested  for  debt,  shall,  after  his  arrest,  lie  in  prison  six 

Mitik  or  more  upon  that  arrest,  shall  be  accounted  and 

|f!$Qclged  a  bankrupt.**  There  are  no  words  in  that  clause, 

>  explain  whether  the  act  of  bankruptcy  by  lying  in  pri- 

.ffipi  has  relation  to  the  day  of  the  arrest.    Then  came 

JJke  statute  SI  Jac.  1,  c.  19,  the  second  section  of  which 

,|BttctB,  **  That  every  person  using  the  trade  of  merchandize, 

who,  being  arrested  for  debt,  shall,  after  his  arrest,  lie  in 

(a)  See  this  section,  pott,  pp.  338,  339. 

VOL.  IV.  Z 
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1830.         prison  itvo  months  or  noore,  upon  that  or  any  other  arrest 
or  detention  in  prison  for  debt; — or,  being  arrested  for 
the  sum  of  100/.|  or  more»  of  just  debt  or  debts,  shall^  at 
any  time  after  such  arrest,  escape  out  of  prison,  or  procure 
his  enlargement  by  putting  in  common  or  hired  bail,  ahall 
be  accounted  and  ac^udged  a  bankrupt;  and  in  the.  said 
cases  of  arrest  or  lying  in  prison  for  such  debt  or  debts,  or 
getting  forth  by  common  or  hired  bail^yrom  the  time  qfiiM 
fir  si  arrest"    That  statute,  therefore,  superadds  expren 
words  of  relation  to  the  time  of  the  arrest.    If,  theiefore,  a 
trader  lay  in  prison  six  months,  it  was  an  act  of  bankraptcj 
by  the  statute  1  Jac.  1,  and  that  period  was  afterwards  re- 
duced to  two  months,  by  the  21  James  1,  ajod  the  statute  6 
Geo.  4  makes  a  still  further  reduction  to  twenty-one  days; 
and  although  some  difficulty  may  arise  from  the  obscure 
wording  of  the  fifth  clause,  yet  the  act  of  bankruptcy  bfm 
relation  to  the  first  day  of  the  imprisonment,  notwithatand* 
ing  it  is  not  so  expressed.    No  decided  cases  are  reported 
in  the  interval  between  the  passing  of  the  statutes  1  Jae.  1, 
and  21  Jac.  1 ;  but,  considering  the  preambles  in  the 
earlier  statutes,  in  which  bankrupts  were  described  as  per- 
sons craftily  obtaining  into  their  hands  other  men*s  goods, 
and  consuming  the  substance  obtained  by  credit  of  others, 
against  all  reason,  equity,  and  good  conscience  (a),  and 
the  statute  13  Eliz*  c.  7,  recited,  that  as  those  kind  of  per- 
sons had  increased,  it  was  found  necessary  to  enact  severe 
laws ;  and  as  the  1st  and  81st  Jac.  1  recite,  that  frauds  and 
deceits  were  increasing  more  and  more  by  such  as  wickedly 
became  bankrupts ; — it  is  probable  the  same  constractioB 
would  have  been  given  to  the  former  as  to  the  latter  sta- 
tute, otherwise  an  opportunity  would  have  been  afforded  to 
the  bankrupt  to  dispose  of  all  his  property  during  bis  sii 
months'  imprisonment.  The  decisions  on  this  point,  on  die 
SI  St  Jac.  1,  are  conflicting.     In  Duncombe  v.  Walter  {b)^ 

(a)  See  the  statute  34  &  35  Hen.      Leach,  265;  S.  C.  3  Lev.  67;  Sir 
8,  e.  4.  Tho.  Raym.  479;  1  Vent.  370. 

(6)  2  Show.  253,  2ad  edit,   by 
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it  was  held,  dut  an  arrest  made  by  an  executor,  before  he         1830. 
obCaina  probate,  is  good  as  between  the  parties  themselves, 
bat  not  to  afiect  the  interests  of  third  persons ;  and  there- 
fare,  that  if  a  trader  be  so  arrested  and  give  bail,  and  af- 
tervaids  surrenders  in  their  discharge,  and  lies  in  prison 
two  moBiflis,  it  shall  not  be  an  aot  of  bankruptcy  from  the 
tist  anest,  so  as  to  avoid  a  payment  made  by  the  bank- 
mpt  to  anoAer  creditor  on  the  day  that  probate  was  grant- 
ed; but  that,  if  the  arrest  under  such  circumstances  were 
Isgsl,  the  act  of  bankruptcy  should  relate  to  the  time  of 
dtt  sunrender.    But'  in  Hill  v.  Shish{a),  it  was  decided, 
Aatif  a  trader  be  arrested  on  several  actions,  and  give  bail, 
bii  not  paying  the  debts  in  six  months  after  such  arrest 
and  bafl  given,  shall  not  make  him  a  bankrupt  until  after 
die  six  months,  for  the  statute  21  Jac.  1,  c.  19,  does  not 
iriite  to  die  time  of  the  arrest*    Although,  in  a  note  to 
ihecaseof  Dtmconsi^  V.  Walter,  it  is  stated,  that  Lord 
Quef  Jostiee  Hdi,  in  Smith  v.  Stracy  (6),  is  made  to  say, 
Att  he  was  dissi^sfied  with  the  judgment  in  the  former 
cue,  and  that  in  HiU  v.  ShUh,  it  was  said,  that  the  judg- 
nent  was  given  on  the  groimd  of  the  arrest  being  illegal ; 
;et  the  decision  in  Duncombe  v.  Walter  has  been  since 
eonfinned,  and  the  distinction  now  is,  that  where  bail  is  put' 
is,  nd  the  party  at  a  ftiture  day  surrenders  in  their  dis- 
dsrge,  the  time  is  computed  not  from  the  time  of  the 
fcst  arrest,  but  from  the  time  of  the  surrender : — but  if  the 
bill  is  a  mere  matter  of  form,  and  put  in  for  the  mere  pur-' 
pose  of  turning  the  party  over  from  one  custody  to  ano- 
ther, it  is  a  continuation  of  the  same  imprisonment,  and 
has  lelatiott  to  the  first  arrest.  Although,  in  the  late  case  of 
Higgimt  V.  M^Adam  (c),  the  Court  of  Exchequer  decided 
that  an  act  of  bankruptcy  by  lying  in  prison  twenty-one 
daysi  under  the  6  Geo.  4,  c.  16,  s*  5,  does  not  relate  to  the 
time  of  the  arrest;  yet  the  object  of  the  Legislature  was 

(41)  2  Show.  512.  (6)  1  Salk.  110. 

(c)  3  Younge  &  Jervis,  1. 

z2 
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1830.  ^  prevent  a  trader  from  disposing  of  bis  property  during 
his  imprisonment.  The  moment  he  is  imprisoned,  his 
trade  is  suspended,  and  public  convenience  requires  that 
the  act  of  bankruptcy  shall  have  relation  to  the  first  day 
of  the  imprisonment;  and  though  the  statute  does  not  so 
express  it,  there  can  be  no  doubt  but  that  the  framer  of  * 
the  act  intended  that  it  should  so  operate,  particularly,  as 
the  main  object  of  the  act  was  to  prevent  frauds  by  debt- 
ors ;  and  the  135th  section  expressly  enacts,  that  the  act 
shall  be  construed  beneficially  for  creditors;  and  if  the 
debtor. may  be  allowed  to  part  with  his  property  for  the 
period  of  twenty-one  days  before  he  commits  an  act  of 
bankruptcy,  it  will  wholly  defeat  the  evident  intention  of 
the  statute. 

Mr.  Serjeant  Ttuldy^  contra^  was  stopped  by  the  Court   - 

.  Lord  Chief  Justice  Tindal. — It  appears  to  me  that  the 
true  construction  to  be  put  on  the  fifth  section  of  the  sta- 
tute 6  Geo.  4,  c.  16,  is,  that  an  act  of  bankruptcy  by  lying 
in  prison  twenty-one  days,  is  not  complete  until  the  twenty- 
one  days  have  elapsed  from  the  time  of  the  arrest  or  com- 
mitment to  prison.  Even  if  this  were  res  integra,  and  there 
was  no  case  to  guide  us,  I  should  consider  this  to  be  the  true 
and  proper  construction.  The  fifth  section  enacts  that  **  if 
any  such  trader  (that  is,  a  trader  liable  by  virtue  of  the  act 
to  become  bankrupt),  having  been  arrested  or  committed  to 
prison  for  debt,  or  on  any  attachment  for  non-payment  of 
money,  shall,  upon  such  or  any  other  arrest  or  commitment 
for  debt  or  non-payment  of  money,  or  upon  any  detention 
for  debt,  lie  in  prison  for  twenty-one  days,  or,  having  been 
arrested  or  committed  to  prison  for  any  other  cause,  shall 
lie  in  prison  for  twenty-one  days  after  any  detainer  for 
debt  lodged  against  him  and  not  discharged,  every  such 
trader  shall  be  thereby  deemed  to  have  committed  an  act 
of  bankruptcy."  The  word  *  thereby  *  is  a  most  comprehen- 
sive word,  and  includes  not  only  the  day  of  the  arrest  or 
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fint  impriBonmenty  but  the  twenty-one  days  during  which         1830. 
the  party  has  been  detained  in  prison,  and  which  must 
Jure  elapsed  before  the  act  of  bankruptcy  is  completed. 
There  is  a  marked  distinction  in  the  language  of  the  sub- 
sequent part  of  the  sanie  clause,  which  appears  to  me  to 
lemove  all  doubt,  viz*  "  or  if  any  such  trader,  having  been 
arrested,  committed,  or  detained  for  debt,  shall  escape 
oat  of  prison  or  custody,  every  such  trader  shall  be  deem- 
ed to  have  thereby  committed  an  act  of  bankruptcy,  yrom 
ike  time  of  such  arrest^  commitment,  or  detention.**    The 
Jnmer  of  the  act,  therefore,  has  expressed  a  clear  distinc- 
tioo  between  the  two  cases;  as,  by  the  former  part  of 
the  ckuse,  the  act  of  bankruptcy  is  committed  at  the  ex- 
pintion  of  the  twenty-one  days ;  and,  by  the  latter,  at  the 
tone  of  the  arrest.     But  the  question  does  not  rest  here, 
and  the  distinction  may  be  traced  historically.     In  the 
lUtute  1  Jac.  1,  c.  15,  which  first  made  a  lying  in  pri- 
«0D  for  debt  an  act  of  bankruptcy,  the  relation  of  such  act 
is  altogether  omitted,  but  it  is  inserted  in  the  Slst  Jac.  1 ,  c. 
19,  as  the  second  section  of  that  statute  superadds  express 
words  of  relation  to  the  different  acts  of  bankruptcy  there- 
in enumerated,  viz.  in  the  case  of  a  lying  in  prison  for  a 
debt  of  IQKH^from  the  time  of  the  first  arrest: — a  similar 
pOTision  has  been  repeated  in  every  statute  from  that  pe- 
liod  to  the  passing  of  the  5th  Geo.  4,  c.  98,  where  it  was  al- 
together omitted;  and  it  appears  to  me,  that  the  omission 
was  intentional,  as  the  period  of  imprisonment,  to  consti- 
tute an  act  of  bankruptcy,  was  so  much  abridged.     The 
case  of  Hill  v.  Shish  is  open  to  doubt,  for  the  reporter 
(Shower)  states  (a),  that  Chief  Justice  Wright^  and  the  rest 
of  the  Court,  delivered  their  opinions  for  the  defendant, 
withoat  having  that  due  consideration  of  the  case  as  it  de- 
served, as  he  thought;  and  he  adds,  **  Ideo  mihi  restat 
AMiandunW'    Besides,  on  looking  at  the  statute  21  Jac. 
1,  a  distinction  may  be  drawn  between  an  act  of  bankrupt- 
ed) 2  Show.  525,  2nd  cd.  607. 
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1830.  cyi  by  not  pay^g  a  debt  within  six  months  after  an  ar- 
resti  and  an  act  by  lying  in  prison  two  months,  or  escap- 
ing from  prison  after  the  arrest;  for  it  is  only  in  the  cases 
of  arrest  or  lying  in  prison  for  debt,  or  getting  out  by  com- 
mon or  hired  bail,  that  the  relation  to  the  time  of  the  ar- 
rest is  to  apply. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  is 
not  necessary  to  discuss  the  question  at  large,  which  ap- 
pears to  me  to  be  historically  clear ;  for  when  we  see  that 
the  Legislature  have  sometimes  omitted  the  words  of  rela^ 
tion  to  an  act  of  bankruptcy,  and  at  other  times  inserted 
them,  we  must  presume  that  their  attention  has  been 
drawn  to  the  point.  Although  the  statute  5  Geo,  4,  c  98, 
only  existed  for  one  day,  yet  the  words  of  relation  were  al- 
together omitted  throughout;  and  when  we  see  that  in  die 
6  Geo.  4,  the  framer  of  the  act  has  discriminated  between 
the  two  cases  to  which  the  fifth  section  relates,  and  omit- 
ted the  words  of  relation  in  the  former  part  of  the  clause, 
and  inserted  them  in  the  latter,  it  would  be  too  much  for 
me  to  say  that  the  construction  put  upon  the  whole  of  the 
clause  by  my  Lord  Chief  Justice  is  not  the  true  construe* 
tion.  But  the  case  of  Higgins  v.  M^Adanii  considering 
by  and  before  whom  it  was  argued,  and  that  the  Couit 
took  time  to  consider  before  they  delivened  their  judgment, 
appears  to  me  to  remove  all  doubt,  and  to  be  conclusive  of 
the  question. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  ofwiioii. 
The  Courts  are  extremdy  cautious  in  the  ccmstniction  of 
a  statute,  to  give  it  a  retrospective  effect  by  relation.  The 
words  of  the  act,  as  well  as  the  intention,  must  be  clear, 
in  order  to  induce  us  to  give  the  clause  in  question 
such  an  effect.  But,  on  a  review  of  the  former  statutes, 
when  we  sec  that  words  of  relation  have  sometimes  been 
introduced,  and  sometimes  omitted,  we  must  assume  that 
such  omission  is  intentional,  particularly,  as  the  period  of 
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imprifloiimnity  by  which  an  act  of  bankruptcy  may  be  con-        1830. 
idtated  by  lying  in  prison,  is  now  limited  to  the  short  pe- 
liod  of  twenty-one  days.     My  Brother  Gaselee,  having 
left  Coort  for  chambers  at  the  close  of  the  argument,  has 
requested  me  to  say  that  he  concurs  in  this  decision. 

Judgment  of  nonsuit. 


Key  and  Another^  Assignees  of  Sherwin,  a  Bankrupt^     M^sih 

V.  Goodwin. 

A  COMMISSION  of  bankrupt  was  issued  against  Sher-  AoommiMion 
sit,  on  the  2nd  March,  1822.    On  the  7th,  one  JViUiam  ^J^^^^^t 
Bidian  deposed  before  the  commissioners   to  an  act  of  « tnder*  in 
bifiknipley  committed  by  Sherwm,  in  May,  1821,  by  a  deposition  was 
denial  to  a  creditor.    Button  died  a  few  days  after  be  had  "mmiaiimien. 
Bade  his  deposition.    No  proceedings  were  taken  under  PJ"^"*  **  •^^ 

•^  .  of  bankruptcy. 

the  commisaion    from  the  time  it  was  issued  until  the  Thedepooent 
kttor  end  of  18S7.    The  above  deposition,  together  with  terwardi,  and 
oOiers,  was  enrolled  on  the  1st  March,  1828,  in  the  mode  ^e^utelX 
preicribed  by  the  statute  5  Geo.  2,  c.  30,  s.  41,  and  also  *«*«  commb- 

'  fion  until  1827. 

under  the  statute  6  Geo.  4,  c.  16,  s.  95.  The  depodtUm 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  West^  Zv^^M^k, 

muter,  at  the  Sittings  after  the  last  Michaelmas  Term,  ""^^^^u^^ln 

00  the  deposition  beinir  offered  in  evidence  by  the  plain-  the  mode  pre- 

...  .  icribed  by  the 

tifis  in  support  of  the  commission,  it  was  objected  for  the  5  Geo,  2,  c.  30, 

defendant,  that  it  eould  not  be  received,  as  the  statute  5  under  Uie  95th 

Geo.  2,  bad  been  repealed  by  the  6  Geo.  4,  c.  16,  pre-  »ectionofthe 

Tiously  to  the  enrolment,  and  that  the  latter  statute  ap-  4,c.i6:— /Teirf, 

plied  only  to  commissions  which  had  been  sued  out  sub-  .i^on  wai  not 

lequendy  to  the  passing  of  that  act.  ^^^^ 

statute  5  Oea.  2 
having  been  re- 
pealed by  the  statute  6  Geo.  4;  and  that  the  92nd  section  of  that  sutute,  whkh  makes  depositions 
csnciusive  evidence  of  the  matters  therein  contained,  is  prospective,  and  applies  only  to  commis- 
to  be  toed  oat  after  the  passing  of  that  act 
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The  Lord  Chief  Justice  considering  the  objection  to 
be  well  founded,  rejected  the  deposition;  and  as  the  plain- 
tiffs had  no  other  proof  of  an  act  of  bankruptcy  by  Sher- 
win,  the  Jury  returned  a  verdict  for  the  defendant. 


Mr.  Serjeant  Taddy,  in  the  last  Term,  obtained  a  rule 
nisi,  that  this  verdict  might  be  set  aside,  and  a  new  trial 
had,  on  the  ground  that  the  deposition  ought  to  have 
been  received  in  evidence,  either  under  the  92nd  or  95th 
sections  of  the  statute  6  Geo,  4,  c.  16,  as  it  had  been 
enrolled  according  to  the  mode  prescribed  by  the  latter 
clause,  and  also  according  to  the  41st  section  of  the  sta^ 
tute  5  Geo.  2,  c.  30  (a). 


(a)  The  4 let  section  of  the  sta- 
tutes Geo,  2,  c  30,  enacts,  '*  That, 
upon  the  petition  of  any  person  to 
the  Lord  Chancellor,  prayinj(  that 
commisdons  of  bankrupts,  and 
the  depositions  taken  thereon,  or 
any  part  of  such  depositions,  &c. 
&c^  may  be  entered  of  record, 
the  Lord  Chancellor  shall  and 
may  direct  and  order  such  com* 
missions,  depositions,  &Cv  &c.,  to 
be  entered  of  record ;  and  in  case 
of  the  death  of  the  witnesses  prov- 
ing such  bankruptcy,  or  in  case 
the  said  commissions,  depositions, 
&c.  &c.,  shall  be  lost  or  mislaid, 
a  true  copy  of  the  record  of  such 
commissions,  depositions,  &c.  &c. 
signed  and  attested  as  thereinafter 
mentioned,  shall  and  may  upon 
all  occasions  be  given  in  evidence 
to  prove  such  commissions,  and 
the  bankruptcy  of  such  person 
against  whom  such  commission 
hath  been  or  shall  be  awarded; 
any  law,  usage,  or  custom,  to  the 
contrary,  notwithstanding :  and  to 


the  end  (hat  any  creditor  or  otber 
person  may  know  where  to  searek 
and  see  whether  such  commiMMi 
hath  issued,  and  find  what  depott- 
tions,  &c.  &c.  have  been  taken  by 
virtue  thereof,  and  what  proceed- 
ings have  been  had  thereupon,  the 
Lord  Chancellor  shall  appmnt  a 
certain  proper  place  near  Uie  inoi^ 
of  Court,  where  all  and  every  the 
matters  aforesud  shall  be  enter- 
ed of  record,  where  all  peraonv 
shall  be  at  liberty  to  search  and 
see  if  the  same  are  duly  entered 
of  record;  and  the  Lord  Chancel- 
lor shall,  by  a  writing  under  hii 
hand,  appoint  a  proper  person,  who 
shall,  by  himself,  or  lus  sofficieDt 
deputy,  to  be  approved  by  the 
Lord  Chancellor,  by  a  writing  un- 
der his  hand,  enter  of  record  sudi 
commissions,  depoutions,  &c  &c. 
and  other  matters  and  things,  and 
have  the  custody  of  the  entries 
thereof." 

The  92nd  section  of  the  sta- 
tute 6  Geo,  4,   c,  16,  (which  k 
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Mr*  Serjeant  Adams  now  shewed  cause. — The  deposi- 
tion was  properly  rejected  as  evidence  for  the  assignees  in 
rapport  of  the  commission.    The  95th  section  of  the  sta- 
tute 6  Geo.  4f,  enactSj  **  that  all  things  done  pursuant  to 
die  5  Geo.  9»  are  thereby  repealed ;"  and  from  the  passing 
rfthe  6  Geo.  4,  authority  is  given  to  the  Lord  Chancellor 
to  appoint  a  proper  person  to  enter  of  record  all  matters 
idating  to  commissions  of  bankrupt^  and  who  is  to  have  the 
eoitody  of  the  entries  thereof.    If^  indeed,  the  deposition 
liadbeai  enroUed  according  to  the  41  st  section  of  the  statute 
5  Geo.  2,  before  that  act  was  repealed,  and  which  might 
iitfe  been  done,  there  can  be  no  doubt  but  that  it  might 
hiTe  been  received  in  evidence;  and,  although  it  was  also 
enrolled  under  the  95th  section  of  the  6  Geo.  4,  yet  it  was 


Idao. 


iMdflwe),  enacts,  ''That  if 

tie  bsaknipt  shall  not  (if  he  was 

iilUn  the  United  Kingdom  at  the 

ianni^of  the  conunistton),  within 

Upo  olendar  months  after  tlie  ad- 

jiicition,  or  (if  he  was  out  of 

the  Uidted    Kingdom,)   mtlan 

tRtlve  calendar  months  after  the 

ifadicadon,  have  given  notice  of 

kh  intention  to  dispute  the  com- 

■iaioDy  and  have  proceeded  tliere- 

k  whh  due  diligence,  the  depon- 

tkiaitaken before  the  Gommission- 

n  at  the  time  of,  or  previous  to 

the  adjnfication  of  the  petitioning 

craifitoi's  debt  or  debts,  and  of  the 

liifittg  and  act  or  acts  of  bank- 

niptcy,  shall  be  conclusive  evi- 

denee  of  the  matters  therein  re- 

speetifdy  contained,  in  all  actions 

at  law,  or  smts  in  eqwty,  brought 

bj  the  asagnees  for  any  debt  or 

demand  for  which  the  bankrupt 

mig^  have  sustained  any  action 

or  smt." 

Hie  96th  secdon  enacts,  *'  That 
cU  things  lione  pursuant  to  the  act 


passed  in  the  fifth  year  of  King 
George  the  Second,  and  hereby 
repealed,  whereby  it  was  enacted, 
that  the  Lord 'Chancellor  should 
appoint  a  place  where  all  matters 
relating  to  commissions  of  bank- 
ruptcy should  be  entered  of  re- 
cord, and  should  appoint  a  person 
to  have  the  custody  thereof,  be 
hereby  confirmed;  and  the  Lord 
Chancellor  shall  be  at  liberty  from 
time  to  time,  by  writing  under  his 
hand,  to  appoint  a  proper  person, 
who  shall,  by  himself  or  his  depu- 
ty (to  be  approved  by  the  said 
Lord  Chancellor),  enter  of  record 
all  matters  relating  to  commis- 
sions, and  have  the  custody  of  the 
entries  thereof;  and  the  person  so 
to  be  appointed,  and  his  deputy, 
shall  continue  in  their  respective 
offices  so  long  as  they  shall  respec- 
tively behave  themselves  well,  and 
shall  not  be  removed,  except  by 
order  in  writing  under  the  hand 
of  the  Lord  Chancellor,  on  suffi- 
cient cause  therein  specified.** 
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1830.         not  a  thing  done  pursuant  to  the  5  Geo,  2.    Besidea,  the 
92nd  section  differs  materially  from  a  clause  contaimng 
a  similar  provision  in  the  statute  49  Geo.  Sf,  c*  HI,  (jk 
10),  as  there  depositions  taken  under  the  commission  wert 
made  evidence  of  the  facts  therein  contained,  unless  notice 
were  previously  given  of  an  intention  to  dispute  them; 
whereas,  by  the  late  act,  if  no  such  notice  be  given,  th^ 
facts  of  there  being  a  sufficient  petitioning  creditor's  debt, 
trading,  and  act  of  bankruptcy,  are  conclusive  evidencse 
of  the  matters   therein   contained.     The  96th  eectioii 
of  the  6   Geo.  4,  only  applies  to  commissions  to  be 
issued  cffter  the  act  shall  have  taken  effect;  and  herei 
the  eonmiission  was  sued  out  in  March^  18SS,  and  the 
act  did  not  come  into  operation  till  September,  18S& 
The  deposition  might  have   been   enrolled  before  thfs 
death  of  the  deponent,  but  the  officer  who  entered  it 
of  record  was  appointed  under  the  6  Geo.  4,  and  no  db* 
tinction  is  now  made  between  the  deposition  of  a  dead 
or  a  living  witness.  The  question  then  is,  whether  the  92nd 
section,  which  makes  depositions  conclusive  evidence  la 
actions  by  assignees  for  any  debt  of  the  bankrupt^  unkii 
he  dispute  the  commission,  can  be  so  construed  as  to  hafU 
a  retrospective  operation,  and  to  extend  to  commissioni 
sued  out  previously  to  the  passing  of  the  act.    The  caad 
of  Key  V.  Cooke  (a),  is  expressly  in  point,  and  the  Cout 
there  held  that  that  section  was  prospective,  and  applied 
only  to  commissions  issued  after  the  passing  of  the  6  Geo* 
4,  and  although  Lord  Chief  Justice  Beet  was  of  opinioii  at 
the  trial,  that  the  clause  was  retrospective,  and  allowed  fSbA 
deposition  to  be  read ;  yet,  after  argument  in  Banc,  his  Lord* 
ship  said,  that  he  was  convinced  that  he  had  formed  an  er- 
roneous opinion,  and  that  the  section  only  applied  to  oonh 
missions  to  be  issued  after  the  passing  of  the  act;  and  Mr. 
Justice  Burrough  said — **  It  appears  to  me  to  be  qinte 

(«)  2  Moorc  &  Payne,  720, 


ter  part  of  the  argument.  If  the  Court  were 
tbe  dame  a  retrospective  operation^  it  would 
flflbel  of  setting  up  invalid  commissions  sued  out 
be  passing  of  the  act.  Besides,  it  would  be  a 
eidiip  on  the  bankrupt,  as  it  would  preclude  him 
V  6f  contesting  the  commission  within  the  period 
e  Legislature  intended  to  allow  him.  Again,  the 
of  the  debtors  of  the  bankrupt  would  be  changed, 
ring  them  liable  to  repay  to  the  assignees  sums 
|il  have  paid  to  the  bankrupt,  which,  if  the  com* 
pne  invalid,  would  be  protected.  The  Court  will 
1m  whole  of  the  statute;  and  it  is  an  established 
pdied  principle,  that  a  clause  is  not  to  operate 
rtively,  unless  the  Legislature  have  expressly  de« 
lal  it  should  so  operate ;  and  as  almost  all  the  sec- 
Ae  statute  have  a  prospective  view,  and  the  Le- 
,  al  the  time  it  was  passed,  contemplated  commis* 
be  isflued,  the  9lBnd  section  cannot  be  so  construed 
■ale  on  a  commission  previously  sued  out,  parti* 
ia  it  would  have  the  effect  of  setting  up  a  bad  or 
Oaunisaion,  and  give  new  rights  to  the  assignees 
qndiee  of  the  bankrupt,  and  the  detriment  of  his 


liqaant  Taddy^  and  Mr.  Serjeant  Andrews,  in 


•_»: 
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1830.        was  passed ;  and  where  the  statute  was  meant  to  be  limited 
to  commissions  sued  out  subsequently  to  the  passing  of 
the  act,  it  is  expressly  provided  for,  as  in  the  96th  aectioi, 
which  applies  to  commissions  issued  after  the  adt  Ml 
have  taken  effect.    Now,  the  language  of  the  98nd  sectioi 
is  not  confined  to  commissions  to  be  sued  out  after  the 
passing,  of  the  act,  but,  on  the  contrary,  has  ^  retrospM* 
tive  view,  as  it  enacts,  "  that  if  the  bankrupt  shall  niti 
within  a  limited  period,  have  given  notice  of  his  intentioi^ 
to  dispute  the  commission,  and  have  proceeded  theida 
with  due  diligence,  the  depositions  shall  be  condusifeeii- 
dence  of  the  matters  therein  contained.**    Although,  it 
Key  V.  Cooke,  Lord  Chief  Justice  Best^  and  Mr.  Justke 
Burroughs  expressed  an  opinion  that  the  92Dd  sectioi 
was  not  retrospective;  yet,  there  is  a  fallacy  in  theme 
of  that  word,  for  the  question  is  not  whether  that  dame 
is  to  have  a  retrospective  operation,  but  whether  it  ap- 
plies to  all  commissions  generally,  or  only  to  those  of  a  po- 
ticular  class.    Now,  the  word  '  commission,*  standiqg  bf 
itself,  embraces  all  commissions,  as  well  those  that  hiis 
previously  been  issued,  as  those  that  are  to  be  sued  M 
after  the  passing  of  the  act,  or  after  it  has  come  into 
operation.     In  Bell  v.  Bilton  (a),  the  question  was,  wlie- 
ther  the  54th  and  55th  sections  of  the  statute  6  G^k  4^ 
as  far  as  they  regarded  the  proof  of  annuities,  appM 
to  commissions  sued  out  before  the  passing  of  t)iat  ictt 
The  Court  there  took  time  to  consider,  and  Lord  Qad 
Justice  Best^  in  delivering  the  judgment,  said  (6) — **  I  eott^ 
fess  I  have  had  considerable  difficulty  in  making  up  njE 
mind  as  to  whether  or  not  the  Legislature  could  meia 
to  affect  annuities  granted  before  the  passing  of  tbe 
late  act;  but  although  I  cannot  satisfy  myself  that  tbe 
principle  of  the  act  is  just,  I  think,  on  reflection,  that  tke 
Legislature  did  intend  that  the  clauses  should  apply  to 


{a)  1  Muore  &  I'dync,  5/4;  .!>.  C.  4  Uing.  615. 
ij))  1  Moore  &  Payne,  582. 
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anDiiities  granted  before  the  passing  of  the  act ;  and,  being         1930. 
latiified  of  that,  we  are  bound  to  give  it  this  effect,  what« 
eier  may  be  the  consequence.    Where  the  Legislature  in- 
taided  that  the  statute  should  not  affect   commissions 
fcevioosly  issued,  that  intention  is  declared  in  express 
lenns.    Such  terms  will  be  found  in  the  57th,  d6th,  and 
98th  sections.     The  introduction  of  such  words  into 
those  sectionB  furnishes  a  strong  argument  to  prove  that 
the  other  sections,  containing  words  capable  of  bearing  a 
iHrospective  construction,  should  receive  that  construe- 
tion." — That  is  the  true  principle,  and  consistent  with  the 
equitable  construction  of  the  statute ;  for,  in  the  case  of 
£r  parte  Grumdy  in  the  matter  of  Russell  (a),   it  was 
held,  that  the  56th  section  was  retrospective  in  its  oper- 
ation; and  that,  although  the  event  upon  which  a  debt  was 
eoDtingent  had  happened  after  the  commission  issuedj 
sad  before  the  6  Oeo.  4,  c.  16,  came  into  operation,  the 
debt  was    proveable   under  the    commission;    and  the 
Lofd  Chancellor  (6)  there  said  (c) — "  Confining  my  atten* 
tioo,  in  the  first  place,  to  the  words  of  the  56th  section 
done,  they  appear  to  me,  in  terms,  to  apply  as  completely 
to  a  contingency  which  happened  before,  as  to  a  contin- 
gency occnrring  after  the  time  when  the  act  came  into 
operation*    Such  is  the  construction  which  I  should  be 
&posed  to  put  upon  the  56th  section,  if  it  stood  alone; 
L.  but  great  light  is  thrown  upon  the  intention  of  the  Licgis- 
[  hbare^  by  reference  to  other  clauses  of  the  act.    In  that 
f  ^mediately  following  (the  57th},  which  enables  the  hold- 
r  cr  of  any  bill  of  exchange  or  promissory  note  to  prove  for 
I  ^iteieat,  where  interest  is  not  reserved  by  the  instrument, 
f  ^id  it  is  over  due  at  the  issuing  of  the  commission,  the 
f  %orda  are: — 'That  in  aHl/uiure  commissions  against  any 
f  ^eraon  or  persons  liable  upon  any  bill  of  exchange  or  pro- 
^%isfory  note,  whereupon  interest  is  not  reserved,  over 

(a)  1  M<Hit.  k,  Mscarth.  293.  (6)  Lord  Lyndhunt. 

(c)  1  Mont.  &  Macarth.  310,  et$eq. 
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J8d0.  due  at  the  issuing  the  commission,  the  holder  of  mc 
of  exchange  or  promissory  note  shall  be  entided  to 
for  interest  upon  the  same,  to  be  calcnlated  by  tbi 
mbsioners  to  the  date  of  the  commiflaion,  at  rad 
as  b  allowed  by  the  Court  of  King*s  Beach  m  a 
upon  such  bills  or  notes.*  It  is  an  argament^  fidiiy 
cible  from  this  section,  that,  where  the  Legislita 
(ended  to  confine  the  act  to  future  comnossioiu,  d 
tention  is  expressed  in  direct  terms.  The  sttoe  * 
▼ation  is  applicable  to  the  96th  and  98th  clansti 
first  of  which  commences  with  the  words—-'  Thatf 
commissions  issued  after  this  act  shall  have  tdb 
feet/  &c.;  and  the  second  with  the  words — *  That; 
this  act  shall  have  come  into  effect/  &c«  Under  l3am 
ciunstances,  independently  of  what  I  consider  to 
obvious  and  legitimate  interpretation  of  the  d6th  si 
considered  by  itself,  I  think  the  constmctioii  I 
stated  is  confirmed  by  adverting  to  the  languagi 
by  the  Legislature  in  other  clauses,  where  Ae  • 
tion  of  the  enactment  was  intended  to  be  confined 
future. 

**  But  the  135th  section  has  been  cited  as  being 
riance  with  this  construction  of  the  56th  section* 
words  relied  upon  were — '  That  nothing  herein  a 
ed  shall  alter  the  present  practice  in  bankruptcy,  \ 
wh6re  any  such  alteration  is  expressly  declared;*  ai 
words  which  follow — *  That  nothing  herein  eon 
shall  render  invalid  any  commission  of  bankmpte 
subsisting,  or  which  shall  be  subsisting  at  the  tiB 
act  shall  take  effect,  or  any  proceedings  which  ma; 
been  had  thereunder,  or  affect  or  lessen  any  right, 
demand,  or  remedy^  which  any  person  now  has  th 
der,  or  upon  or  against  any  bankrupt  against  who: 
commission  has  or  shall  have  issued,  except  as  is 
specifically  enacted;' and  it  was  contended  that  the 
ing  of  these  words  is,  that  the  statute  shall  not  be  a 


IN  THB  ELEYBNTH  TEAR  OP  GEO.  IV.  S49 

to  eoBDUinQiii  which  exitted  previously  to  its  coming  into         1830. 

ipOBliDn,  except  where  it  is  expressly  declared  that  the 

lel  shall' apply.    But  this  argument  is  inconsistent  with 

the  mode  adopted  to  confine  the  operation  of  the  statute 

ID  tiie  STthy  96th»  and  98th  sections,  and  would,  in  my 

opiDioOy  extend  the  effect  of  the  clause  beyond  the  natural 

and  obvknu  import  of  the  words  used. 

**  It  lemains  to  be  observed^that  the  case  is  not  devoid  of 
moAority.  A  qnestion,  analogous  to  the  present,  and  which 
dicpeniigii  upon  the  construction  of  the  clause  immediately 
pieoeding  the  56th  section,  was  determined  by  the  Court 
of  Commom  Pleas,  in  Bell  v.  Bilion  (a).  The  Judges  were, 
ia  diat  case,  of  opinion,  that  where  the  Legislature  intend- 
ed to  cowfine  the  operation  of  the  act  to  future  commis- 
moDBf  that  intention  has  been  expressed.    So  far,  there* 
there  is  any  analogy  between  the  55th  and  56th 
I  oonuder  the  decision  in  Bell  v.  Bilion  to  be  in 
poiot.  There  have  also  been  decisions  in  this  Court,  which 
appear  to  have  been  grounded  upon  a  similar  construction 
of  the  statute. 

*'  As  to  the  consequences  of  the  construction  to  which  I 
have  adverted,  it  was  contended  at  the  bar,  that  it  may  be 
laodoctive  of  hardship  in  particular  cases.  It  is  certainly 
poanble  that  it  may;  but  in  other  cases,  as  in  that  before 
tfie  Comet,  it  will  operate  beneficially;  and  in  the  majority 
of  faiataiicefl  that  can  be  stated,  I  think  it  will  prove  ad- 
Wmtageous  to  creditors,  and  give  full  effect  to  the  remedy 
hiteiided  by  the  Legblature.** 

In  the  late  case  of  Cuming  v.  WeUford  [b\  the  Court 
hddy  that  an  execution  sued  out  upon  a  final  judgment, 
after  a  judgment  by  nil  dicii,  came  within  the  proviso  of 
the  108th  section  of  the  statute ;  and  that  the  words,  ob- 
lakiriT  by  defSuilt,  confession,  or  nil  dicit,  applied  to  a 
jadgnent  obtained  before,  as  well  as  after  the  passing  of 

(«)  4  Bing^  616.  (6)  Ante,  238. 
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the  act.  Althoughjit  has  been  said,  that  if  the  Court  d 
hold  the  92nd  section  to  be  retrospective,  it  will  op 
as  a  hardship  on  the  bankrupt;  yet  the  deposition! 
only  to  be  conclusive  evidence  of  the  nuUiers  therein 
tainedf  and  it  must  be  assumed,  that  the  bankrupt  in 
case  was  aware  of  their  contents,  and  that  he  die 
think  it  prudent  or  advisable  to  contest  the  commii 
Besides,  that  section  must  be  construed  with  reference! 
135th,  which  enacts, "  That  the  act  shall  be  construed  I 
ficially  for  creditors,  and  that  nothing  therein  cant 
shall  render  invalid  any  commission  then  subsisting,  ori 
should  be  subsisting  at  the  time  the  act  should  take  el 
and  as  the  spirit  of  the  act,  coupled  with  the  manifest  i 
don  of  the  Legislature,  was,  to  establish  peace  betweeni 
rupts  and  their  creditors,  and  the  bankrupt  himself  ha 
given  notice  of  his  intention  to  dispute  the  commission 
in  two  months  after  the  adjudication,  the  deposition 
conclusive  evidence  of  the  facts  therein  stated,  and  ouj 
have  been  received  as  such;  and  it  never  could  have 
intended  that  the  assignees  should  be  deprived  of 
just  rights,  or  that  a  debtor  of  the  bankrupt  should ' 
lowed  to  object  to  the  giving  the  depositions  in  evid 
when  the  bankrupt  himself  had  given  no  notice  of  1 
tention  to  dispute  the  commission.  As,  therefore,  tl 
position  in  question  was  enrolled  according  to  the  ] 
sions  of  the  6  Geo.  4f,  it  ought  to  have  been  admiti 
evidence,  for,  in  Mr.  Eden's  (now  Lord  Henley)  Treat 
the  Bankrupt  Law  it  is  said  (a) — *'  The  statute  5 
3,  C.30,  S.41,  contained  a  provision  for  the  enzo 
of  the  commission  and  depositions,  by  which,  upo 
death  of  the  witnesses,  or  loss  of  the  proceeding! 
pies  of  the  record  of  such  matters  were  made  evic 
This  provision  is  continued  by  the  new  act  (6).**  Thed 
tion  was  accordingly  enrolled  pursuant  to  the  95th  Si 

(a)  2nd  Edit.  353.  {b)  Sections  95, 9&. 


I 
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of  the  statate,  as  weU  as  under  the  above  clause  of  th6        1890. 
ttttote  5  Geo.  2,  c.'  30. 

Lord  Chief  Justice  Tindal. — It  appears  to  me«  upon  the 
best  consideration  I  have  been  able  to  give  this  case,  that 
the  evidence  oflfered  at  the  trial  was  properly  rejected. 
The  fint  question  is,  whether  the  deposition  could  have 
leen  received  under  the  statute  5  Geo.  2,  c.  30,  s.  41  ? 
KoWy  in  order  to  be  competent  evidence  under  that  sec- 
tion, it  mnst  be  a  deposition  that  was  duly  enrolled.  The 
Beatqnestion,  then,  is,  whether  there  is  any  power,  as  the 
law  BOW  stands,  of  enrolling  a  deposition  under  a  commis- 
mon  issned  and  existing  before  the  passing  of  the  late  act 
fat  the  general  amendment  of  the  laws  relating  to  bank- 
ivpts?  It  is  quite  clear  that  the  statute  5  Geo.  2,  c.  30 
'WM  repealed  by  the  statute  6  Geo.  4,  c.  16.  I  take  the 
cfleet  of  repealing  a  statute  to  be,  to  obliterate  it  as 
cenpletely  from  the  records  of  the  Parliament  as  if  it  had 
never  passed,  and  that  it  must  be  considered  as  a  law  that 
nefer  existed,  except  for  the  purpose  of  those  actions  or 
snts  which  were  commenced,  prosecuted,  and  concluded, 
wfaBst  it  was  an  existing  law.  It  follows,  therefore,  that 
die  5  Geo.  Z  having  been  repealed  by  the  6  Geo.  4,  the 
power  of  enrolling  under  the  former  act  terminated  with  it. 
Does  then  any  thing  in  the  statute  6  Geo.  4  give  a  power  of 
enrolment  in  a  case  like  the  present?  The  95th  section  has 
been  mainly  relied  on;  but  I  do  not  think  that  that  clause 
can  receive  such  a  construction,  as  to  give  a  retrospective 
efE^  to  depositions  which  ought  to  have  been  enrolled 
mder  die  previous  act.  That  clause  enacts, "  that  aU  things 
done  pursuant  to  the  act  passed  in  the  fifth  year  of  King 
George  the  Second,  and  hereby  repealed,  whereby  it  was 
enacted  that  the  Lord  Chancellor  should  appoint  a  place 
where  all  matters  relating  to  commissions  of  bankruptcy 
should  be  entered  of  record,  and  should  appoint  a  per- 
son to  hATe  the  custody  thereof,  be  hereby  confirmed.** 

VOL.  IV*  A  A 
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lB3fK        This  is  not  a  thing  done  pursuant  to  that  statute,  as  the  de-^ 
position  had  never  heen  carried  to,  or  recorded  by  the  of* 
ficer  appointed  under  the  5  Geo.  2 ;  and  the  96th  section  of 
the  6  Geo.  4,  which  is  in  continuation  of  the  95th,  gives  a 
sense  to  it,  by  shewing  that  the  96th,  at  least,  only  refers  to 
commissions  issued  q/ier  the  act  should  have  taken  effect. 
If,  then,  this  is  not  a  deposition  receiving  its  validity  as  evir 
dence,  by  virtue  of  any  enrolment  upon  record,  the  qaes« 
tion  is,  whether  it  could  have  been  admitted  in  evideooe 
simply  as  a  deposition  under  the  92nd  section  of  the  sta* 
tute  6  Geo.  4.    That  brings  me  to  the  move  important 
question,  whether  that  section  has  a  retrospective  effeet* 
or,  more  properly  speaking,  whether  it  has  any  opecatioii 
on  commissions  that  were  issued  before  the  act  was  passed? 
I  think  the  sound  construction  of  that  section,  taking  at 
the  same  time  into  consideration  the  93rd,  which  follovi 
it,  and  also  the  135th,  is  to  hold  that  it  would  not  have 
such  an  operation.    It  seems  to  me,  that  if  the  dSnd  sec* 
tion  be  considered  as  affecting  commissions  which  were  then 
in  a  course  of  operation,  it  would  most  materially  alter  the 
situation  both  of  the  bankrupt  and  of  the  parties  daimiiifi 
a  remedy  under  the  commission.  It  would  alter  the  situatka 
of  the  bankrupt,  because  it  would  enable  his  assigiieei 
and  other  persons,  to  conclude  him  as  a  bankrupt,  without 
the  possibility  of  giving  him  the  opportunity  to  contest  hk 
bankruptcy  within  that  period  of  time  which  the  statute 
meant  to  allow  him.    Suppose,  for  instance,  that  he  had 
been  adjudicated  a  bankrupt  more  than  two  months  betee 
the  act  passed,  or  that  he  had  been  absent  £rom  thk 
country  for  a  twelvemonth,  he  would,  in  either  caae,  he 
effectually  concluded  from  all  benefit  of  contesting  the 
commission  issued  against  him.    It  would  also  material^ 
affect  the  interests  of  other  persons,  because,  whenever  the 
deposition  is  to  be  received  as  conclusive  evidence,  the 
93rd  section  has  provided,  that  parties  who  were  called 
upon  to  pay  their  debts,  should  have  a  power,  by  the 
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ipaoe  of  two  months,  to  pay  their  money  into  Court;  dur-  1830. 
iDg  whieh  period  the  question  of  bankruptcy  might  be 
tried.  That  power  would  also  be  taken  away  from  them, 
Old  the  eonstmction  contended  for  would  entirely  deprive 
diem  of  the  benefit  of  that  clause.  It  therefore  seems  to  me, 
that  the  lS5th  section,  which  states,  that  the  construction 
of  this  act  shall  be  such,  as  not  to  ajSect  or  lessen  any 
i^fat,  daim,  demand,  or  remedy  which  any  person  now 
has  tfaereinider,  or  upon  or  against  any  bankrupt  against 
whom  any  commission  has  or  shall  have  issued,  except  as 
is  therein  specifically  enacted,  would  not  be  duly  observ- 
ed, if  we  were  to  put  a  different  construction  on  the  sta* 
tote  from  that  which  I  have  stated. 

But  it  has  been  said,  that  there  are  several  cases  in  which 
the  eonstmction  given  to  this  act  has  been,  that  it  should 
apply  to  commissions  which  had  been  previously  issued,  and 
were  then  in  the  course  of  operation.     I  admit  that  such 
nay  be  the  case,  where  the  law  has  been  altered  generally, 
ixt  old  provisions  are  re-enacted;  because,  such  a  gene- 
rd  alteration  of  the  law  will  apply,  as  part  of  the  law  of 
bankruptcy,  to  commissions  issued  before  the  new  law  is 
to  come  into  operation ;  but  where  new  provisions  are  in- 
troduced, which  apply  to  particular  cases,  and  give  en* 
tirefy  new  remedies,  we  must  look  at  the  very  words  of 
file  dauses,  in  order  to  see  whether  or  not  they  apply  to 
by-gone  commissions,  or  to  commissions  then  existing  and 
advancing  towards  their  completion.  Applying  that  rule  to 
Ae  92nd  section,  it  seems  to  me  that  the  Legislature  did 
not  intend  that  it  should  affect  or  govern  commissions  then 
in  existence.     As  to  any  hardship  that  may  be  wrought 
upon  tbe  assignees  of  bankrupts,  or  upon  other  parties 
who  seek  their  remedy  under  the  commission,  it  can  only 
be  said  that  the  law  which  required  enrolment  under  the 
sfatnte  5  Oeo*  S,  continued  up  to  the  time  of  the  passing 
the*  6  Geo.  4,  which  repealed  it,  and  that,  if  they  did  not 
proper  to  have  recourse  to  it  to  preserve  those  mu- 
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18dO«  niments  which  they  say  are  material  to  ascertun  the 
rights  of  bankrupts  against  other  claimants,  I  can  ody 
apply  to  those  the  well-known  maxim,  ''  vigilofUilnu,  d 
non  dormientibustjura  subveniuniJ"  On  the  whole,  there-' 
fore,  it  seems  to  me,  that  it  is  the  assignees'  own  fault  that 
any  omission  to  enrol  the  deposition  has  aflfected  Aon  m 
this  case. 

Mr.  Justice  Park. — As  it  appears  from  the  report  rf 
the  case  of  Key  v.  Coohe^  that  I  was  at  chambers  whor 
the  Court  gave  their  opinion,  I  do  not  now  recollect 
whether  I  concurred  with  them  or  not  But  it  is  enongh 
for  me  to  say,  that,  from  the  luminous  exposition  which 
my  Lord  Chief  Justice  has  just  made  to  the  Court,  I  am 
quite  satisfied  that  the  construction  he  has  put  upon  the 
statute  is  the  true  construction,  and  Which,  as  fiur  as  re- 
gards the  9Snd  section,  is  in  accordance  with  the  case  of 
Key  V.  Cooke.  Although  there  is  a  manifest  inconsisten- 
cy in  several  of  the  clauses  of  the  act,  I  am  of  opinion 
that  the  deposition  in  question  was  properly  rejected^  and 
that  the  ruling  of  my  Lord  Chief  Justice  at  Nisi  IVwf, 
was  correct. 

Mr.  Justice  Gaselee. — I  think  that  this  question  raiaei  j 
a  point  of  considerable  difficulty.  But  considering  that  die 
Legislature  meant  that  the  92nd  and  93rd  sections  shodd 
be  taken  together,  and  that,  if  a  different  construction  were 
put  on  the  9Snd,  than  has  been  done  by  my  Lord  Oiief 
Justice,  it  would  have  the  effect  of  annihilating  the  9Srd 
as  to  all  cases  arising  before  the  passing  of  the  act — I  an 
strongly  inclined  to  think  that  the  Court  has  come  to  a 
right  conclusion. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion. 
The  Legislature  having  in  some  sections  stated  to  what 
commissions  the  statute  was  intended  to  apply,  and  hi 
others  used  general  terms,  the  Court  should  be  certao 
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diat  the  92nd  clause,  which  is  now  under  consideration,  has  1^^- 
« retrospective  operation,  so  as  to  apply  to  antecedent  com- 
misnons,  before  we  give  it  that  effect.  But,  after  giving 
the  best  connderation  to  the  construction  of  that  clause 
diat  I  am  able,  it  appears  to  me  to  be  impossible  in  this  case 
to  apply  it  to  a  commission  that  was  sued  out  before  the 
statute  came  into  effect.  That  section,  if  it  is  to  operate  at 
Jlf  makes  depositions,  when  received,  conclusive  evidence 
of  the  matters  therein  contained;  and  we  cannot  say  that 
^section  shall  so  operate  when  we  look  at  it,  as  it  enacts, 
^  that  if  the  bankrupt  shall  not  (if  he  was  within  the  Unit- 
ed Kingdom  at  the  issuing  of  the  commission),  within  two 
olendar  months  after  the  adjudication,  or  (if  h^  was  out  of 
Ae  United  Kingdom),  within  twelve  calendar  months  after 
the  adjudication,  have  given  notice  of  his  intention  to  dis- 
pute the  commission,  the  depositions  taken  before  the  com- 
missbners  shall  be  conclusive  evidence  of  the  matters  there- 
in contained.  Now,  in  some  cases,  time  was  certainly  given 
by  the  act  to  enable  persons  becoming  bankrupt  previ- 
ously to  the  passing  of  the  act,  to  avail  themselves  of  com- 
missions issued  before  the  act  was  to  come  into  effect ;  for 
it  was  passed  on  the  2nd  May,  1835,  and  was  not  to  take 
effect  or  to  come  into  full  operation  imtil  the  1st  Septefn- 
her  following,  with  the  exception  of  repealing  the  statute 

5  Geo.  4,  and  all  enactments  relating  to  certificates  of  con- 
formity, which  were  to  take  effect  upon  the  passing  of  the 

6  Geo.  4.   This  exception  does  not  apply  to  the  92nd  sec- 
tion, which,  for  the  reasons  given  by  my  Lord  Chief  Jus- 
tice, cannot  operate  on  the  present  commission,  which  was 
nied  out  before  the  statute  was  passed.    If  the  assig- 
nees, or  any  other  parties  interested  in  the  commission, 
had  been  disposed  to  have  availed  themselves  of  an  enrol- 
ment of  the  deposition  in  question  under  the  statute  5 
Geo.  2,  they  had  an  opportunity  of  doing  so  between  the 
interval  when  the  6th  Geo.  4  was  passed,  and  the  day  it 
was  to  come  into  effect;  but  as  they  suffered  that  time  to 
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elapse,  the  assignees  cannot  now  avail  themseWes  of  their 
own  omission ;  and  this  rule  must  consequently  be 

Discharged. 


Wednesday^ 
May  19M. 

In  an  action  for 
a  libel,  the 
plaintiff  alleged 
in  his  declara- 
tion, that  the 
defendant  had 
published  of 
him  in  his  pro- 
fession or  busi- 
ness of  a  proc- 
tor, that  he  had 
been  suspended 
three  times, 
once  by  Lord 
S,t  and  twice  by 
Sir/.JV:    The 
defendant,  as  to 
the  publishing 
so  much  of  the 
libel  as  charg- 
ed the  pkuntiff 
with  having 
been  once  sus- 
pended in  his 
profession  and 
business  of  a 
proctor,  plead- 
ed, by  way  of 
justification, 
that  he  had  been 
suspended  by 
Sit  J,  N,, 
wherefore,  the 
defendant  pub- 
lished that  the 
plaintiff  had 
been  once  sus- 
pended In  his 
profession  of  a 
proctor: — Held, 
that  as  the 
charge  was  fe- 
Terable,  the  plea 


Clarkson  €7.  Lawson. 

X  HIS  was  an  action  for  a  libel  published  in  the  Tma 
newspaper,  and  which  charged  the  plaintiff,  a  proctor,  with 
having  been  suspended  three  times  from  practice  for  ex- 
tortion. The  defendant  pleaded  a  justification,  and  alleg- 
ed in  the  plea,  that  the  plaintiff  had  been  suspended  <nice 
for  extortion.  The  Court  held,  that  this  plea  was  bad  on 
demurrer,  as  it  did  not  justify  the  whole  of  the  charge 
contained  in  the  libel  (a).  There  was  another  plea  of  joi- 
tification,  to  which  the  plaintiff  had  replied  cfe  fiytiruf,  and 
upon  which  issue  was  joined.  The  plaintiff  afterwards  ap- 
plied for  leave  to  withdraw  the  replication,  for  the  pur* 
pose  of  demurring  to  that  plea  also ;  which  the  Court  al- 
lowed, on  the  terms  of  the  defendant  being  at  liberty  to 
plead  de  novo.  He  afterwards  filed,  Jirst,  a  plea  of  jus- 
tification to  the  whole  of  the  declaration,  upon  which  uk 
sue  was  joined;  and  the  second  plea  was  as  follows: — 

And  for  a  further  plea  in  this  behalf,  the  defendant 
saith,  that,  as  to  the  publishing,  and  causing  and  proctu^ 
ing  to  be  published,  so  much  of  the  said  supposed  libel- 
lous matter,  as  imputes  or  charges  to  or  against  the  phin- 
tiff,  that  he,  before  the  said  several  times,  when  &c.,  bad 
been  once  suspended  in  nis  aforesaid  profession  and  busi- 
ness of  a  proctor,  above  supposed  to  have  been  done  by 
the  defendant,  he  the  defendant,  by  leave  of  the  Court  &C; 

was  good  on  demurrer,  and  an  answer  to  that  part  of  the  charge. 


(a)  See  3  Moore  &  Payue,  605;  S.C,6  Bing.  266. 
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saith,  that  the  pUdntiff  ought  not  to  have  or  maintain  his        1830. 
afiuesaid  action  thereof  against  him  the  defendant,  be-     Chln^n 
anise  he  saith,  that  the  plaintiflP,  before  the  said  several  v. 

tmes  when  Ac,  in  the  said  deckiration  mentioned,  to  wit,  on 
&C.,  at  &C.J  had  been  employed  in  the  way  of  his  aforesaid 
profisssion  and  business  of  a  proctor,  by  one  Thanuu  OU^ 
lartf  and  afterwards,  and  before  the  said  several  times 
Yhen  &c,  to  wit,  on  &c.,  last  aforesdd,  falsely,  fraudu* 
lendy,  and  extordonately,  demanded  of  and  from  the  said 
Tkomat  Crillari,  as  and  for  the  sum  of  money  justly  due 
to  litk  the  plaintiff  from  the  said  Thomas  Gillart,  for 
the  work  and  labour  of  him  the  plaintiff,  as  such  proctor, 
done^  performed,  and  bestowed  in  and  about  the  business 
of  the  said  Thomas  Gittart,  in  pursuance  of  the  last  afore- 
said employment,  and  for  fees  and  disbursements  due  and 
made  to  and  by  him  as  such  proctor,  in  respect  thereof,  a 
certain  large  sum  of  money,  to  wit,  the  sum  of  19/,  14r. 
4dL;  whereas,  in  truth  and  in  fact,  the  sum  of  money  then 
nd  there  justly  due  to  him  the  plaintiff,  in  that  behalf, 
dien  and  there  amounted  to  a  much  less  sum  of  money,  to 
wit,  die  sum  of  92.  I9s.  Sd, ; — and  the  defendant  further 
liith,  that  afterwards,  and  before  the  said  several  times 
vhen  &c.,  to  wit,  on  &c.,  Sir  John  NichoU^  Knight,  then 
being  Judge  of  the  Prerogative  Court  of  Canterbury,  caus- 
ed the  aforesaid  false,  fraudulent,  and  extortionate  de- 
mand to  be  taxed  by  the  proper  officers  of  the  said  Court, 
in  that  behalf,  to  wit,  the  Rev.  G.  Af.,  C.  Af.,  Esq.,  and 
die  Rev,  jR.  M»,  Registrars  of  the  said  Court,  and  that 
die  sidd  officers,  by  their  deputy  in  that  behalf,  did  after- 
wards, and  before  the  said  several  times  when  &c.,  to  wit, 
on  &c.,  report  in  the  said  Court,  to  the  said  Sir  John  jVr- 
choU,  as  and  being  such  Judge  as  aforesaid,  according  to 
the  course  and  practice  of  the  said  Court,  that,  upon  such 
taxation  of  the  aforesaid  false,  fraudulent,  and  extortion- 
ate demand,  a  small  part  thereof,  to  wit,  the  sum  of  9/. 
\9s.  Sd.,  only  had  been  found  justly  due  to  the  plaintiff 
from  the  said  Tftomas  Gillart.     And  the  defendant  fur- 


Lawsoh. 
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1830.        ther  saith,  that  thereupon,  by  reason  of  the  prandaa,  rf*' 
terwards,  and  before  the  said  several  times  whoi  ftc.,  t(» 

CLAULfOH 

o.  wit,  on  &€•,  the  said  Sir  John  NieJuM^  as  and  bong  Judge 

of  the  said  Court,  did  order,  direet,  and  adjudge  to  be 
suspended,  and  did  suspend,  the  plaintiff  from  ezerdnii 
the  business  of  a  proctor  of  the  said  Court,  for  and  din^ 
ing  the  space  of  one  year  then  next  following;  andfil 
then  and  there  direct,  that,  at  the  expiration  of  the  inl 
space  of  one  year,  the  plaintiff  should  be  further  sospeni- 
ed,  until  he  should  appear,  and  publicly  make  fiuAM 
promise  to  abstain  from  all  malpractices  in  the  futme  ex- 
ercise of  his  business  as  a  proctor  in  the  said  Court*  And 
the  defendant  further  saith,  that  the  said  Sir  Johm  Xi* 
choU  in  this  plea  mentioned,  and  Sir  John NichoUin  tlie 
said  supposed  libel  named,  are  one  and  the  same  penon; 
wherefore,  the  defendant,  afterwards,  at  the  said  serenl 
times  when  &c.,  did  publish,  and  cause  and  procure  to 
be  published,  so  much  of  the  said  supposed  libellous  ms^ 
ters  in  the  said  declaration  mentioned,  as  imputes  or 
charges  to  or  against  the  plaintiff,  that  he,  the  phuntiiF, 
before  the  said  several  times  when  &c«,  had  been  ami 
suspended  in  his  aforesaid  profession  and  business  of  s' 
proctor,  as  he  the  defendant  lawfully  might,  for  the 
last  aforesaid,  which  are  the  same  publishing,  and 
and  procuring  to  be  published,  the  said  supposed  Kbd^ 
lous  matters,  as  are  in  the  introductory  part  of  this  pks 
mentioned.     And  this  &c.,  wherefore  &c« 

To  this  plea,  the  plaintiff  demurred,  and  the  defimd- 
ant  joined  in  demurrer. 

The  cause  now  came  on  for  argument. 

Mr.  Serjeant  Cross,  in  support  of  the  demurrer.— 
The  plea  is  bad  in  form  and  in  substance,  as  it  only  con- 
tains an  answer  to  part  of  the  libel  as  set  out  in  the  de- 
claration. In  the  first  count  (a),  the  plaintiff  complains,  tbit 

(a)  See  3  Moore  &  Payne,  605. 
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the  defendaDt  had  pubUshed  of  him,  in  his  profettion  of  a  igao. 
proctor,  that  he  had  been  suspended  three  times,  once  by 
Lord  iSloiMsB,  and  twice  by  Sir  John  NichoU;  and,  in  the 
seeond  count,  that  he  had  been  thrice  suspended  from  prac- 
tice far  extortion.  It  is  therefore  no  answer  to  say,  that 
Ae  plaintiff  has  been  suspended  once^  and  the  plea  is  con- 
filed  to  that  single  assertion,  without  even  stating  for  what 
csQse  die  suspension  was  directed  to  be  made.  The  charge 
Ast  die  plaintiff  had  been  suspended  three  times,  is  not 
fivisiUe.  If  the  defendant  had  merely  published  that  the 
pUntiff  had  been  suspended  once,  he  might  not  have  had 
any  reason  to  complain,  as  he  might  have  been  suspended 
at  his  own  request.  But  the  plaintiff  is  charged  in  the  li- 
bel with  having  been  suspended  three  times,  by  which 
As  stigma  on  his  character  is  not  only  increased,  but  ha- 
bitual miaconduct  is  thereby  imputed  to  him.  As,  there- 
ibee,  the  charge  is  entire,  and  cannot  be  severed,  and  as 
Ae  gist  of  the  action  is,  that  the  defendant  had  publish- 
ed that  the  plaintiff  had  been  suspended  three  times,  it  is 
no  answer  to  say,  that  he  had  been  suspended  once.  But 
the  plaintiff  has  also  been  charged  with  having  been  thrice 
mpended  from  practice /or  extortion.  The  two  charges 
are  essentially  different  in  their  nature,  for  the  latter  would 
leader  the  plaintiff  a  disgrace  to  his  profession,  whereas,  he 
■i^thave  been  suspended  generally  for  a  mere  venial  error, 
vfaich  might  not  affect  his  character  or  reputation.-  The 
{dea,  therefore,  ought  to  have  pointed  out  to  which  of  the 
nitpensions  it  was  meant  to  apply ;  and  as  it  commences 
by  stating,  that,  as  to  the  publishing  of  so  much  of  the  li- 
bellous matter  as  imputes  to  the  plaintiff,  that  he  had 
been  once  suspended  in  his  business  of  a  proctor,  above 
supposed  to  have  been  done  by  the  defendant,  it  ap- 
1^  to  both  Goonts  of  the  declaration.  The  defend- 
ant, therefore,  ought  to  have  shewn  with  precision  and 
oertaint]^  to  which  suspension  he  meant  the  plea  to  apply; 
it  might  have  been  an  answer  to  a  mere  general  charge  of 
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1830.        suspension^  which  might  have  arisen  from  the  plainlifiTs 

Clarkson     ^^^  ^^'  ^^^  ^^  cannot  be  an  answer  to  a  charge  of  ans- 
V-  pensionybr  extortion,  which  is  a  serious,  if  not  aa  irrepar- 

able injury  to  his  character. 

Mr.  Serjeant  Wilder  contra. — Ftrstf  it  has  been  said 
that  the  charge  in  the  libeli  that  the  plaintiff  had  beea 
suspended  three  times,  is  one  single  indivisible  charge^ 
but  it  is  clearly  severable  and  divisible.    The  suspenaionsy 
once  by  Lord  StoweU  and  twice  by  Sir  John  Niehott,  must 
of  necessity  have  been  three  several  and  distinct  acts  of 
suspension,  and  at  three  several  times.    If  the  defendant 
had  published  that  the  plaintiff  had  been  suspended  od 
three  several  occasions,  there  can « be  no  doubt  but  that 
he  might,  after  pleading  to  the  whole  of  the  dedaratioi^ 
have  pleaded  by  way  of  justification  to  so  much  of  it  as 
related  to  one  of  those  occasions.    It  is  suflicient  to  justi- 
fy a  portion  of  a  charge;  and  although  the  defendant 
would  not  have  been  permitted,  under  the  general  issue, 
to  prove  the  truth  of  the  libel,  even  in  mitigation  of 
damages,  yet  he  may  answer  one  of  three  several  charges; 
and,  if  he  had  only  pleaded  not  guilty,  and  offered  evidenee 
to  shew  that  the  plaintiff  had  been  once  suspended,  it  would 
be  a  surprise  on  the  Court.    He,  therefore,  most  properly 
set  it  forth  in  his  plea,  in  order  that  the  plaintiff  mi^ 
know  the  ground  of  defence;  and  also  to  shew  the  ooca^ 
sion  which  warranted  the  publication  of  this  part  of  the 
charge.    If  the  defendant  had  charged  the  plaintiff  irith 
having  stolen  three  horses  at  three  different  times,  or  frosa 
three  different  persons,  he  might  justify  as  to  the  stealingof 
one.  So  here,  the  three  acts  of  suspension  are  three  several 
incidents,  and  the  plea,  as  far  as  regards  one  of  the  suspen- 
sions, is  sufficient,  and  a  complete  answer  to  that  part  of 
the  charge.    But  it  has  been  said,  that  as  the  introdiw* 
tory  part  of  the  plea  refers  generally  to  the  suspensions 
mentioned  in  the  declaration,  the  defendant  should  have 
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ibewn  to  which  of  the  counts  the  ptea  was  intended  to        1890. 
tpply.  But  the  defendant,  by  way  of  inducement,  alleges, 
dut,  88  to  the  publishing  so  much  of  the  libellous  matter  «. 

as  charges  against  the  plaintiff,  that  he  had  been  once 
nupended  in  his  business  of  a  proctor,  above  supposed  to 
htwe  been  done  by  the  defendant,  the  plaintiff  ought  not 
to  hare  his  action  against  him.  Now,  the  words^ 
*  shore  supposed  to  have  been  done,*  refer  to  the  whole 
cf  the  charge  in  the  declaration ;  and  the  charge  in  both 
eooDts  18  substantially  the  same,  viz.  the  suspension  of  the 
jdaiDtiffthree  times  from  his  practice  as  a  proctor.  That 
ii  die  graTamen  of  the  charge,  and  the  substantire  ground 
of  the  complaint,  and  the  defendant  need  only  disclose  in 
Ui  plea,  what  part  of  the  charge  he  means  to  justify,  vix. 
diift  the  plaintiff  had  been  once  suspended  by  Sir  John 
Nkkott.  That  suspension,  of  necessity,  refers  to  the 
diirge  in  the  Ubel  as  set  out  in  the  first  count  of  the  de- 
dintlon,  and  is  a  sufficient  answer  to  that  part  of  the 
diarge.  The  body  of  the  plea  sets  forth  the  nature  and 
eause  of  the  suspension,  vix.  for  an  extortionate  demand, 
bt  which  the  plaintiff  was  adjudged  to  be  suspended  for 
the  space  of  one  year,  which  corresponds  with  the  in- 
troductory part  of  the  plea,  in  which  the  defendant  alleged 
generally,  that  the  plaintiff  had  been  once  suspended  in 
Idb  profession  as  a  proctor. 

Mr.  Seijeant  Cross^  in  reply. — As  the  first  plea  of  jus- 
tification is  entire,  and  pleaded  to  the  whole  of  the  declar* 
adon,the  plea  demurred  to  need  not  have  been  put  on  the 
record;  but  as  the  defendant  thereby  attempts  to  justify 
io  much  of  the  said  supposed  libellous  matter  as  imputes 
to  the  plaintiff  that  he  had  been  once  suspended  in  his  bu- 
riness  as  a  proctor,  it  must  be  taken  to  refer  to  the  whole 
ef  tiie  libellous  matter  charged  in  the  declaration ;  and  there 
18  no  count  which  refers  to  one  suspension  of  the  plaintiff, 
or  to  a  single  act  of  suspension.     Although  it  has  been 
said,  that  the  defendant  may  subdivide  the  several  acts  of 


362  CASES  IN  EASTER  TERM^ 

iddO.       suspension/  and  justify  for  one  only,  yet  the  body  of  the ' 
Clark»ow    P^®^  ^^  inconsistent  with  the  introductory  part,  which  only 
V.  refers  to  the  plaintiff's  having  been  once  suspended  in  his 

profession  as  a  proctor,  whereas,  in  the  body  of  the  plea,  it 
is  stated,  that  he  was  suspended  for  having  made  a  fraud- 
ulent and  extortionate  demand.    As,  therefore,  the  plea 
commenced  as  an  answer  to  part  of  the  charge  only,  bat 
the  body  professed  to  answer  the  whole,  it  is  bad,  ac^ 
cording  to  the  case  of  Gray  y.  Pindar  {a),  where,  to  as* 
sumpsit  on  a  promissory  note  payable  by  instalments,  tbe 
defendant  pleaded  in  bar  as  to  the  said  several  causes  of 
action,  except  the  last  instalment,  that  *  the  said  several 
causes  of  action  did  not,  nor  did  any  of  them,  accrue  with- 
in six  years;*  it  was  held  on  demurrer,  that  although  some 
of  the  instalments  might  be  barred,  and  others  not,  yet 
that  the  introduction  to  the  plea,  and  the  body  of  it,  were 
inconsistent,  the  defendant  having,  by  the  introductory 
part,  confined  his  answer  to  part  only  of  the  declaratioD, 
whilst  the  subsequent  matters  introduced  into  the  body  of 
the  plea  amounted  to  an  answer  to  the  whole. 

Lord  Chief  Justice  Tindal. — The  plaintiff  has  declar- 
ed on  a  libel  published  by  the  defendant,  of  and  concent 
ing  the  plaintiff  in  his  profession  or  business  of  a  proctor, 
and  which  imputes  to  him,  as  set  out  in  the  first  count 
of  the  declaration,  that  he  had  been  suspended  three 
times,  once  by  Lord  Stowellf  and  twice  by  Sir  John  Ni^ 
cholly  and  in  the  second  count  he  is  charged  with  having 
been  thrice  suspended  from  practice  for  extortion.  The 
plea  demurred  to,  and  to  which  alone  it  is  necessary  to 
bring  our  attention,  commences  by  stating,  that,  *  as  to  the 
publishing,  and  causing  and  procuring  to  be  published,  so 
much  of  the  said  supposed  libellous  matter*  as  imputes  or 
charges  to  or  against  the  plaintiff,  that  he,  before  the  said 

(a)  2  Bob.  &  Pul.  427. 
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teferal  times  when  &c.,  had  been  once  suspended  in  his         1830. 
aforesaid  profession  and  business  of  a  proctor,  above  sup-      clarkiom 
poied  to  have  been  done  by  the  defendant,  and  then  pro-  '• 

oeeds  to  josdfy  by  averring  that  iSie  phdntiff  had  been  sus- 
pended by  Sir  John  NichoU,  as  Judge  of  the  Prerogative 
Courts  from  exercising  the  business  of  a  proctor  for  the 
apace  of  one  year,  for  his  having  made  a  false,  fraudulent, 
and  extortionate  demand : — wherefore  the  defendant  after- 
wards, and  at  the  said  several  times  when  &c.,  did  pubUsh, 
and  cause  and  procure  to  be  published,  so  much  of  the  said 
Bbdious  matters  in  the  sidd  declaration  mentioned,  as  im- 
putes or  charges  to  or  against  the  plaintiff,  that  he  the 
plaintiff,  before  the  said  several  times  when  &c«,  had  been 
once  suspended  in  hb  aforesaid  profession  and  business  of 
a  proctor,  as  the  defendant  lawfully  might,  for  the  cause 
hat  afiuresaid*  To  this  plea  the  phdntiff  has  demurred,  and 
tvo  objections  have  been  raised  in  support  of  the  demur- 
rer-^j/,  that,  upon  principle,  the  imputation  or  charge.on 
the  plaintiff,  as  contained  in  the  Ubel,  is  not  severable  or 
dhrisible;  and  therefore  that  the  plea  is  bad,  as  it  only  at- 
tempts to  answer  a  part  of  the  libel  as  set  out  in  the  de- 
daration ;  and  MCConMy^  that  even  admitting  that  the  charge 
might  be  severable,  the  plea  does  not  sufficiently  point  to 
the  particular  charge  in  the  declaration  which  the  defend- 
ant intended  to  justify.    With  respect  to  the  first  objec- 
tioQ,  on  looking  at  the  libel  as  set  out  in  the  declaration,  I 
am  of  opinion  that  the  charge  is  severable  and  divisible, 
inasmuch  as  there  is  a  material  difference  between  an  un- 
bonded charge  of  one  suspension,  or  of  three  several  sus- 
pensions, and  the  measure  of  damages  would  vary  accord- 
ingly. The  principle  upon  which  the  action  for  Ubel  pro- 
ceeds, is  malice  in  the  defendant,  and  a  damage  or  injury 
nutained  by  the  plaintiff  in  consequence  of  the  publication 
of  tiie  libel;  and  when  the  defendant  shews  that  malice 
does  not  exist,  it  is  matter  in  mitigation  of  damages.     So, 
if  he  can  shew  that  the  whole  of  the  supposed  libel  is 
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1830.        true,  the  aHegation  of  the  existence  of  malice  is  m 
Cl  RiioN     ^^^  answered.    Again,  if  the  defendant  prove  that  the  libel 
V.  is  true  in  part,  such  part  is  scTerable  firom  the  whole  of  the 

charge,  and  the  plaintiff  ought  not  to  xecover  damages 
for  that  part  which  is  so  proved  to  be  true.    It  would  be 
a  great  hardship  on  the  defendant  if  it  were  otherwise! 
for  if  he  had  only  pleaded  the  general  issue  of  not  guilty, 
he  could  not  have  been  permitted  to  prove  the  truth  of  the 
libel,  even  in  mitigation  of  damages;  and  if  he  wished  to 
justify  part  of  the  charge  contained  in  the  libel,  he  was 
bound  to  set  it  forth  formally  on  the  record,  by  way  of  jos* 
tification,  in  order  that  the  plaintiff  might  be  furnished 
with  the  ground  of  defence,  and  be  prepared  to  answer  iU 
But  if  the  defendant  were  precluded  firom  pleading  ajusli- 
fication  as  to  part  of  the  charge,  because  he  could  not  an* 
swer  the  whole,  the  plaintiff  might  recover  damages,  si* 
though  the  libel  was  not  published  in  the  malicious  seiue 
imputed  by  the  declaration,  but  with  an  innocent  viev, 
or  on  an  occasion  which  warranted  the  publication,  and  si* 
though  the  plaintiff  might  have  sustained  no  injury;  and 
it  frequently  happens  that  the  part  of  the  Ubel  attempted 
to  be  justified,  if  proved,  is  an  answer  to  the  substance  of 
the  charge  or  injury  complained  of.    I  agree  that  if  a  charge 
cannot  be  severed,  or  is  not  divisible  in  its  nature,  the  de- 
fendant must  justify  to  the  full  extent  of  such  chargei--^ 
for  instance,  upon  a  charge  of  murder,  it  would  be  no 
justification  to  allege  in  the  plea  that  the  party  had  been 
found  guilty  of  a  crime  amounting  to  manslaughter,  be* 
cause  such  a  plea  would  not  confess  or  avoid  the  crime 
imputed  to  him.    But  here  the  charge  is  several  and  di* 
visible,  for  in  the  libel  it  is  stated  that  the  plaintiff  had 
been  suspended  three  times.    It  is  therefore  equivalent  to 
saying  that  he  had  been  suspended  on  three  different 
days;  if  so,  there  can  be  no  doubt  but  that  the  defendant 
might  confine  his  justification  to  one  of  those  days,  leaving 
the  plaintiff  to  shew  the  damage  or  injury  he  had  sus- 
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tttoed  from  the  other  part  of  the  charge*    In  Siiles  v.         IBdO. 
Nokea  (a),  which  was  an  action  for  a  libel  charging  the 
pkindff  with  having  committed  perjury  and  been  guilty 
af  deUnqueDcy  in  hit  office  as  clerk  to  the  court  of  requests, 
sod,  ID  a  plea  of  justification,  extraneous  matter  was  so 
raided  with  the  judicial  account  as  to  make  it  uncertain 
whether  it  coukt  be  separated ;  Lord  EUenborough  said  (A), 
^  The  account  of  the  proceedings  in  Court  is  so  interwov- 
ea  with  ihe  comments,  that  we  cannot  with  certainty  se- 
psnte  them  throughout,  although  we  can  see  plainly 
enough  that  certain  parts  are  an  overcharged  account  of 
tte  judicial  proceedings.    The  Court  cannot  decompose 
tidi  masa:  but  the  party  i|ho  requires  the  separation  to 
beaisde  lor  his  own  defence,  ought  to  have  taken  upon 
loBielf  the  burden  of  doing  it,  in  order  that  the  Court 
w^  see  with  certainty  what  parts  he  meant  to  justify. 
If  they  camu>t  be  separated  by  the  industry  of  the  plead- 
or,  how  can  they  be  so  by  general  reference?  If  they  can 
be  so  separated,  they  ought  to  have  been.**  And  Mr.  Jus- 
Ike  Le  Blanc  said — **  A  plea  of  justification  may  be  good 
vitfi  a  general  reference  to  certain  parts  of  the  libel  set 
ftrtfa  in  the  declaration,  if  the  Court  can  see  with  certain- 
tjwb^t  parts  are  referred  to;  as  if  the  reference  be  to  so 
sstth  of  the  libel  as  imputes  to  the  plaintiff  such  a  crime 
(e.  g.  perjury),  that  would  be  sufficient,  without  repeating 
•II  those  parts  again,  which  would  lead  to  prolixity  of 
pleading,  and  ought  to  be  avoided.**    That  appears  to  me 
to  apply  to  this  case,  and  to  be  a  sufficient  answer  to  the  first 
oti)ection»  as  the  defendant  has  separated  the  charge,  and 
eonfined  his  justification  to  one  act  of  suspension  only.  But, 
leoQiidlyy  it  has  been  objected,  that  the  plea  is  not  suffi- 
dendy  pwited  to  the  particular  charge  in  the  declaration 
nMdk  it  is  intended  to  meet,  as  the  defendant  has  only  at- 
tepted  to  justify  so  much  of  the  libel  as  charges  the  plain- 

U)  7  Eset,  493.  (fr)  Id.  506. 
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1830.  tiff  with  having  been  once  suspended  in  his  professioD  and 
business  of  a  proctor.  But  it  is  sufficiently  applicable  to 
the  first  count  of  the  declaration,  where  the  plaintiffii 
merely  charged  with  havhig  been  suspended  three  tinQi^ 
without  assigning  any  cause  or  reason  for  such  suspoi^ 
sions.  The  plea,  therefore^  is  clearly  an  answer  to  mt 
of  them ;  but  I  am  further  inclined  to  think,  that|  by  &e 
introductory  words,  '  above  supposed  to  have  been  done 
by  the  defendant/  the  charge  of  suspension  for  eztoitioBi 
as  alleged  in  the  second  count,  might  be  incorporated  is 
the  plea;  in  which  the  defendant  has  alleged  in  tenUi 
that  the  plaintiff  had  made  a  fake,  fraudulent,  and «» 
iortionate  demand  on  one  of  his  clients,  by  reason  of 
which  he  was  ordered  to  be  suspended  by  the  Judge  of 
the  Prerogative  Court,  and  was  accordingly  suspended 
for  the  space  of  one  year;  I  am  therefore  of  opinion,  diit 
this  demurrer  to  the  second  plea  must  be  over-ruled. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  it 
first  doubted  whether  the  introductory  part  of  the  plet 
should  not  have  gone  on  to  state  that  the  plaintiff  had 
been  once  suspended  for  extortion;  but  the  libel,  as  let 
out  in  the  first  count  of  the  declaration,  only  cbaigci 
him  with  having  been  suspended  three-  4imes  generdfi 
and  not  that  he  was  suspended  for  extortion.  I  am  oca* 
'winced,  from  the  argument  in  support  of  the  plea,iDd 
from  what  has  fallen  from  my  Lord  Chief  Justice,  that  it  ii 
an  answer  to  part  of  the  charge  contained  in  the  libel,  ti 
it  is  divisible.  The  imputation  complained  of  in  the  flnt 
count,  relates,  in  effect,  to  three  different  periods,  tat  it.ii 
stated,  that  the  plaintiff  had  been  suspended  three  timei^ 
once  by  Lord  Stowell,  and  twice  by  Sir  John  Niehaili^ 
as  they  do  not  sit  in  the  same  Court,  the  alleged  acts  of 
suspension  must  have  been  distinct,  and  on  different  di^ii 
I  accede  to  the  proposition  put  by  my  brother  FFtUer,  thstif 
a  party  be  charged  with  having  stolen  three  hocseabdoiv- 
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wg  to  three  different  pertonsi  the  defendant  may  justify         ISao. 
as  to  one,  and  aver  that  the  party  charged  did  steal  the'     cT^^T^ 
bone  dA.B.    Here,  as  the  defendant  in  his  plea  has  v. 

aO^ed  that  the  plaintiff  had  been  suspended  by  Sir 
Join  NieioUf  if  he  prove  that  fact,  it  will  go  in  mitigation 
ofdamagea;  and  asi  in  the  introductory  part  of  the  plea, 
tbe  defendant  says  that  the  plaintiff  ought  not  to  have  or 
BMjfitffift  bia  action  against  him  as  to  so  much  of  the  libel- 
boa  matters  as  charges  against  the  plaintiff  that  he  had 
been  once  suspended  in  his  profession  of  a  proctor,  above 
mppased  to  have  been  done  by  the  defendant,  it  covers 
tbe  whole  of  the  charge  in  the  declaration,  or,  at  all  events, 
Ibat  part  of  the  charge  contained  in  the  first  count  I  am 
dierefore  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment on  this  plea. 

Mr.  Justice  Gaselee. — I  take  it  for  granted,  that  if  a 
pffty  who  charges  another  with  having  been  three  times 
fsmshed  for  the  commission  of  three  distinct  offences,  and 
pof  es  that  one  only  had  been  committed,  the  party  charg* 
ad  would  be  entitled  to  larger  damages  than  if  he  had 
been  only  charged  with  two.  It  therefore  follows,  that 
tbe  defendant  in  this  case  might  either  put  on  the  record, 
orgife  in  evidence,  that  the  plaintiff  had  been  once  sus- 
pended by  the  order  of  Sir  John  NichoU,  which  would 
certainly  have  the  effect  of  reducing  the  damages  which 
Ae  plaintiff  sought  to  recover  for  the  charge  of  having 
been  thrice  suspended  from  his  practice  of  a  proctor.  I 
KT  rather  inclined  to  think  that  the  fact  of  one  suspension 
eoly  could  not  be  given  in  evidence  under  the  general  is- 
me.  If  not,  the  defendant  was  surely  entitled  to  plead  it; 
iod  ifj  in  the  introductory  part  of  the  plea,  he  had  state<l 
iiMty  as  to  so  much  of  the  libellous  matter  as  charged  the 
plaintiff  with  having  been  suspended  in  his  profession  of 
a  proctor, ybr  extortion,  it  would  not  have  been  an  answer 
to  the  first  count  of  the  declaration,  where  the  plaintiff  is' 
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1830.         only  charged  with  having  been  suspended  tluree  times, 
Clarkson      ^itbout  assigning  any  reason  for  such  suspension.     The 
V'  introduction  of  the  plea,  therefore,  being  pointed  to  the 

fact  of  the  plaintiff's  having  been  once  suspended,  such 
suspension  necessarily  means  a  suspension  in  the  manner 
charged  in  the  declaration,  and  which  distinctly  applies 
to  the  first  count.  But,  in  the  body  of  the  plea,  the 
defendant  in  common  parlance  states  that  the  plaintiff 
had  been  suspended  for  extortion;  for  he  says,  that  the 
plaintiff  had  been  employed  in  the  way  of  his  profes- 
sion, as  a  proctor,  by  one  Thomas  GiUart;  that  he 
fraudulently  and  extortionately  demanded  from  Gtf- 
lart,  a  certain  sum  for  work  and  labour,  and  fees  due  to 
him  as  such  proctor;  that  Sir  John  Nichott  caused  the 
said  false,  fraudulent,  and  extortionate  demand  to  be  tax*, 
ed  by  the  proper  officers  of  the  Court;  and  that  they  re- 
ported, that,  upon  such  taxation,  of  the  aforesaid  false, 
fraudulent,  and  extortionate  demand,  a  small  part  there* 
of,  to  wit,  the  sum  of  9L  19s.  8d.  only,  had  been  justly 
found  due  to  the  plaintiff  from  Giliari;  and  that  there* 
upon,  by  reason  of  the  premises.  Sir  John  Nichott,  as  and 
being  Judge  of  the  Prerogative  Court,  did  afterwards  or* 
der  and  direct,  and  adjudge  to  be  suspended,  and  did  sus- 
pend, the  plaintiff  from  exercising  the  business  of  a  proo* 
tor  of  the  said  Court,  for  and  during  the  space  of  one  year 
then  next  following. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinioD* 
As  the  first  plea  is  pleaded  to  the  whole  of  the  declara- 
tion, and  upon  which  issue  is  joined,  there  is  no  discon^ 
tinuance,  and  the  defendant  has  a  right  to  put  a  secondL 
plea  on  the  record,  applicable  to  a  part  of  the  charge  ost^ 
ly,  where  such  charge  is  in  its  nature  severable.     The  li- 
bel, as  set  out  in  the  declaration,  imputes  to  the  plaintifT 
that  he  had  been  suspended  three  times.     These  are  thre^ 
distinct  charges  of  suspension,  and  the  defendant  had   ^ 
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right  to  justify  as  to  either  of  the  three,  with  a  view  to  les-         18d0. 
sen  the  damages: — for  the  suspensions  must  have  been  dis-      "    "     " 
Unct  and  separate  acts.    It  was  not  necessary  for  the  defend-  0. 

ant  to  states  that  the  plaintiff  had  been  suspended  for  exior- 
tiam,  and  the  introductory  part  of  the  plea  applies  expressly 
to  the  first  count  of  the  declaration;  and  the  defendant  al- 
leges that  the  plaintiff  had  been  suspended  by  the  order  of 
3ir  JfAn  NiekolL    But  it  appears  to  me,  that  the  introduc- 
tion of  the  plea  is  equally  applicable  to  the  second  count, 
fiir  the  words  '  above  supposed  to  have  been  done  by  the 
defiendanty'  have  reference  to  the  whole  of  the  declara- 
^fOOf  and  the  mode  in  which  the  suspension  is  there  alleg- 
ed to  have  taken  place ;  and  in  the  body  of  the  plea  it  is 
alleged  that  the  plaintiff  was  suspended  for  having  made  a 
fidse,  fraudulenti  and  extortionate  demand  on  one  of  his 
dimts.    That,  therefore,  shews  that  he  was  suspended 
from  his  practice  for  extortion,  and  meets  the  charge  in 
the  second  count  of  the  declaration;  and  although  it  is 
.  diere  alleged,  that  the  plaintiff  was  thrice  suspended,  the 
defimdant  had  a  right  to  plead,  by  way  of  justification  to  a 
part  of  that  charge,  that  he  had  been  once  suspended  by 
die  order  of  Sir  John  NicholL    The  demurrer  to  this  plea, 
dmefore,  must  be  over-ruled,  and  the  defendant  is  entitled 
to  judgment. 

Judgment  for  the  defendant* 


BB*^ 
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TTiursdatff 
May  13M. 


Where  the  de- 
fendant obtain- 
ed his  certificate 
aa  a  bankrupt, 
after  iaiue  join- 
ed, and  before 


Humphreys  v.  Knight  (a). 

1  HIS  was  an  action  for  goods  sold  and  delivered  to  the- 
defendant  in  March,  1829.  The  declaration  was  deHver* 
ed  in  the  last  Michaelmas  Term,  and  a  plea  demanded  od 
the  3nd  December  following.  The  defendant  pleaded 
p/e'id'it yJJS  "^  *e  general  issue-  Issue  was  joined  on  the  28rii  Jamani, 
darrein  cM/tntt-  and  notice  of  trial  given  for  the  first  Sittings  in  the  hrt 

ancfy  and  the  ,rxi^»t-*T  *  ••  o  \      i 

plaintiff  pro-  Term.  On  the  6th  November^  a  commission  of  bankrapt 
and  obt^ned  ^^^  ^^^^  ^"^  against  the  defendant,  and  he  obtdned  Us 
judgment;  the    certificate  on  the  4th  February;  and  four  days  afterwards, 

Court  refused  to  .  . 

order  an  exone'  viz.  OH  the  8th,  and  previously  to  the  trial,  the  defend" 

retur  to  be  en-  ii../w»t  -iai. 

tered  on  the  ant  s  attorney  gave  the  plamtin^s  attorney  notice,  tbst  toe- 
^ugh  Oie*^'  defendant  had  obtained  his  certificate,  and  that  it  had 
plaintiff's  attor-  y^qqh  July  enrolled  at  the  enrolment  office.     The  pWn- 

ney  knew,  be-         /**,  .  .         i  .  •  i      j 

fore  the  trial,  tiff*s  attorney,  notwithstanding  this,  proceeded  to  trial,  tod 
an^  had  got^hu  obtained  a  verdict,  upon  which  judgment  was  afterwsrds 
ceriificate;--bc-  entered  up.     Under  these  circumstances — 

cause  the  bail  ^ 

were  still  in  a 

condition  to  ren-         -mro*  ^  i  n  ^       •       t  •    m 

der  the  defend-  Mr.  bcrjeant  Adams,  on  a  former  day  m  this  Term,  oa 
*"^  behalf  of  the  defendant's  bail,  obtained  a  rule  nisi  to  enter 

an  exoneretur  on  the  bail  piece;  to  which  the  learned  Se^ 
jeant  submitted  the  bail  were  entitled  under  the  provisiotf 
of  the  statute  6  Oeo.4f,  c.  16,  ss.  121  (A)  and  126(c),  the 


(a)  See  the  next  case. 

(6)  Which  enacts  "that  every 
bankrupt  who  shall  have  duly 
surrendered,  and  in  all  things  con- 
formed himself  to  the  laws  in 
force  concerning  bankrupts  at 
the  time  of  issuing  the  commis- 
sion against  him,  shall  be  dis- 
charged from  all  debts  due  by 
him  when  he  became  bankrupt, 
€md  Jrom  all  claims  and  demands 
hereby  made  proveable  under    the 


commission^  in  case  he  sbaD  obtoi 
a  certificate  of  soch  confbrmitji 
so  signed  and  allowed,  andiolg^ 
to  such  provisions  as  bmatfttf 
directed/' 
(c)  By  which  it  is  enacted— '^thil 
any  bankrupt,  who  shall,  after  Ui 
certificate  shall  have  been  allo*- 
ed,  be  arrested,  or  have  aaya^ 
tion  brought  against  him  for  aif 
debt,  chum,  or  demand,  herelry 
made  proveable  under  the  CO0- 
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mt  having  obtained  his  certificate  under  the  com-         IBdO. 
after  issue  joined,  and  before  the  trial  of  the  cause,     humpureys 


Serjeant  WUde^  afterwards,  viz.  on  the  13th  in- 
fauewed  cause.  The  defendant,  in  order  to  avail 
of  his  certificate,  might  and  ought  to  have  plead* 
IM  darrein  continuance.  The  l^th  section  of  the 
had  two  objects  in  view.  The  former  part  of  the 
provides  that  any  bankrupt  who  shall  be  arrested 
is:  certificate  shall  have  been  allowed,  for  any  debt 
roveable  under  the  commission,  shall  be  discharged 
oimnon  bail; — and  the  latter  part  of  the  clause  di- 
hat,  if  any  bankrupt  shall  be  taken  in  execution,  or 
d. in  prison  for  a  debt  proveable  under  the  commis- 
bere  judgment  has  been  obtained  before  the  allow- 
r  his  certificate,  it  shall  be  lawful  for  a  Judge  of 
Brt  wherein  the  judgment  is  signed,  to  order  him 
ischarged,  on  his  producing  his  certificate.  Nei- 
^these  provisions  applies  to  the  defendant,  as  the 
iras  commenced  against  him  before  he  procured  his 
ate,  and  the  judgment  was  not  obtained  until  after- 
and  if  he  had  pleaded  his  certificate  puis  darrein 
wsce^  he  would  on  producing  it  have  been  entitled  to 
jharge  as  a  matter  of  course.  In  Clarke  v.  Hoppe  (a), 

agaiast  such  bankrupt,  for  such  debt,  cledm,  or  demand^ 

discharged  upon  common  where  judgment  has  been  obtain- 

1  may  plead  in  general,  ed  before  the  allowance  of  his 

etase  of  action  accrued  certificate,  it  shall  be  lawful  for 

B  became  bankrupt,  and  any  Judge  of  the  Court  wherein 

B  tlus  act  and  the  special  judgment  has  been  so  obtained. 

In    evidence;    and   such  on  such  bankrupt's  producing  his 

ft  t:ertificate,  ^d  the  al-  certificate,  to  order  any  officer  who 

jftereof,  shall  be  suffici-  shall  have  such  bankrupt  in  cus- 

iMe  of  the  trading,  bank-  tody  by  virtue  of  such  execution, 

commission,   and   other  to  discharge  such  bankrupt  with- 

■gs  precedent  to  the  ob-  out  exacting  any  fee;  and  such 

ssdi  certificate;   and  if  officer  shall  be  hereby  indemnified 

L  bankrapt  shall  be  taken  for  so  doing." 

Ibn,  or  detained  in  prison  (a)  3  Taunt.  46. 


V. 

Knight. 
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1830.         where,  after  action  brought ,  the  defendant  became  bank* 
Humphreys    ^"P'*  ®"^  obtained  his  certificate,  but  omitted  to  plead  it 
o.  and  allowed  judgment  to  be  signed  against  him  for  want 

of  a  plea,  after  which  the  plaintiff  proceeded  against  the 
bail,  the  Court  refused  to  relieve  them  on  motion;  and  Sir 
James  Mansfield  said — ''  In  every  case  the  bail  put  th^n- 
selves  in  the  hazard  of  suffering  by  the  folly  and  neg* 
ligence  of  the  defendant;  and  although  the  common  rule 
is,  that  if  the  bail  be  not  fixed  before  certificate  obtained^ 
they  are  discharged,  yet  here,  there  has  been  a  neglect  to 
plead  the  certificate ; "  and  Mr.  Justice  Heath  said — ^'  It 
is  the  business  of  the  bail  to  watch  the  proceedings  (a).** 
Although  that  case  was  decided  under  the  statute  5  Geo.  2» 
c.  30,  the  principle  is  applicable  to  the  present*  Beside^ 
the  bail  here  are  still  in  a  condition  to  render  the  defend* 
ant,  and  therefore  the  Court  will  not  relieve  them  on  a 
summary  application. 

Mr.  Serjeant  Adams^  in  support  of  his  rule. — It  is  a  ge^ 
neral  rule  that,  where  a  bankrupt  is  entitled  to  his  dis- 
charge, the  Court  will  order  an  exoneretur  to  be  entered 
on  the  bail  piece  without  the  form  of  a  surrender  by  the 
bail.     In  Clarke  v.  Hoppe  the  proceedings  took  place  be- 
fore the  statute  49  Geo.  3,  c.  121,  was  passed.    It  therefore 
cannot  apply  to  the  question  now  before  the  Court,  which 
must  depend  on  the  construction  to  be  given  to  the  121st 
and   126th  sections  of  the  statute  6  Geo.  4,  c.  16.     In 
Tidd^s  Practice  (6),  it  is  said — "  Formerly,  if  the  defend- 
ant had  become  bankrupt  and  obtained  his  certificate  be- 
fore the  bail  were  fixed,  the  method  was  for  the  bail  to 
surrender  him,  and  then  for  the  defendant  to  apply  to  be 
discliarged,  upon  an  affidavit,  stating  his  having  become 
bankrupt  since  the  cause  of  action  arose,  and  obtained  a 
certificate  of  his  conformity  under  the  commission.     But, 
of  late,  v^hcn  a  bankrupt  is  clearly  entitled    to   his  dis- 

;a)  And  ace  Swai^ne  v.  Bobertson,  4  Dow.  &  Rvl.  373. 
{h)  Vol.  1,9th  Edit.  292. 


HimrHiiETc 
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tharge^  the  CouH  on  motion,  or  a  Judge  on  siiromons,  to  1890. 

avoid  circidtyi  have  ordered  an  exoneretur  to  be  entered 
on  the  bail  piece,  or  in  the  filacer's  book,  without  the  form       __  v. 
of  a  r^ular  surrender  by  his  bail."    Here,  by  the  l^lst 
section  of  the  statute,  the  defendant,  the  moment  he  ob- 
tained his  certificate,  was  entitled  to  be  discharged  from 
all  debts  due  by  him  when  he  became  bankrupt,  as  weU 
as  fi!om  ail  claims  and  demands  which  were  proveable  un- 
der die  commission.  Although,  in  Woolcoiy,  Ijeicesicr(a), 
the  Court  refused  to  exonerate  the  bail,  though  the  de- 
fendant had  become  bankrupt,  and  obtained  his  certifi- 
cate; yet  it  was  surmised  that  the  certificate  had  been 
im&irly  obtained,  and  the  Court  directed  an  issue  to  try 
diat  fact     In  Joseph  v.  Orme  (&),  where  the  acceptor  of 
a  bin  of  exchange  became  bankrupt  after  an  action  brought 
against  him  at  the  suit  of  the  indorser,  and  afterwards  ob- 
tained his  certificate,  the  Court  not  only  held  that  he  was 
discharged  from  the  debt,  but  ordered  an  exoneretur  to 
be  entered  on  the  bail  piece.  So,  in  Harmer  v.  Hagger  (c), 
where    the    defendant    became   bankrupt    after    action 
brought,  and  afterwards  obtained   his  certificate,  after 
which  proceedings  were  taken  against  the  bail,  the  Court 
lelieved  them  on  a  motion  to  set  aside  the  proceedings,  it 
bemg  shewn  that'  the  plaintiff  and  his  attorney  knew  that 
the  bankrupt  had   obtained  his  certificate  before   they 
took  any  proceedings  against  the  bail;  but  the  Court 
thought  that  the  bail  should  have  applied  for  an  exonere- 
ivr,  which  they  have  accordingly  done  in  this  case ;  and  it 
appears  that  the  plaintiff's  attorney  knew  that  the  de- 
fendant had  obtained  his  certificate  before  the  cause  was 
tried.    If,  therefore,  the  defendant  was  disciiarged  by  his 
certificate,  so  are  his  bail;  and  they  are  consequently  en- 
titled to  the  relief  they  now  seek,  by  having  an  exoneretur 
entered  on  the  bail  piece. 

<«)  6Taunt.  75.        (6)  2  New  Rep.  180.        (c)  1  Barn.  &.  Aid.  332. 
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.KNiaHT. 


Lord  Chief  Justice  Tindal. — The  bail,  no  doubt,  stand 
in  the  same  situation  as  the  bankrupt;  and  if  they  had 
been  damnified  by  any  thing  that  has  taken  place,  so  as  to 
:be  deprived  the  power  of  rendering  their  principal,  the 
Court  might  have  been  induced  to  attend  to  this  application 
on  their  behalf;  but  they  may  now  relieve  themselves  by 
rendering  the  defendant,  as  they  are  clearly  in  a  condi- 
tion to  do  so ;  and  no  authority  has  been  cited  to  shew, 
that,  where  a  bankrupt  has  omitted  to  plead  his  certificate, 
he  can  avail  himself  of  it ;  and  here,  he  certainly  ought 
to  have  pleaded  it  puis  darrein  continuance.  It  therefore 
seems  to  us,  that  the  1)etter  course  will  be  to  discharge 
this  rule;  and  the  defendant  may  hereafter  make  any  ap- 
plication to  the  Court  which  his  counsel  may  thing  advis" 
able. 


The  rest  of  the  Court  concurring — 


Rule  disdiarged  (a). 


(a)  But  see  Todd  v.  Maxfield, 
3  Barn.  &  Cress.  222;  S.  C.  5  Dow. 
&  RyL  258,  where  the  defendant 
obtained  his  certificate  before 
trial,  but  did  hot  plead  it  puis  da- 
rein  continuance ;  the  Court  order- 
ed an  exoneretur  to  be  entered  on 
the  bail  piecci  and  said — ''the 
general  rule  is,  that  where  the 


bankrupt  is  entitled  to  his  db^ 
charge,  the  Court  will  relieve  the 
bcdl.    The  bankrupt  was  entitled 
to  his  discharge  if  his  certificite 
was  valid,  and  therefore  thisuM 
falls  within  the  general  princqiit. 
The  case  of  Clarke  v.  Hoppe  hu 
never  been  acted  upon  in  tfiis 
Court." 


i 
1 
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Same  v.  Same.  Fritk^, 

•1  HE  defendant  having  been  surrendered  to  the  Fleet  where  the  de- 
friaoo,  on  the  18th  instant,  in  discharge  of  his  bail—  £S;iS£^ 

ter  iittie  Joined, 

Mr.  Serjeant  Adams,  on  the  following  day,  obtained  a  butdidnot^ead 
rale  msi  for  his  discharge,  pursuant  to  the  statute  6  Geo.  |i2£«^I^ 
4,  c.  16,  SB.  1 21  and  126  (a).  the  pUtotUTpio- 

'  ccedcd  to  trial, 

tod  obtafaied 

Mr.  Serjeant  Wilde  now  shewed  cause. — As  the  defend-  ^^hS*Sie  bfu' 
int  did  not  plead  his  bankruptcy  and  certificate,  puis  doT"  ^J^?^^ 
fm  ecmtinuaneef  he  is  not  entitled  to  be  discharged,  and  that  he  was  en- 
the  Court  will  not  interfere  to  relieve  him  on  motion,  but  ^^lu^  on  a 
IcsTc  him  to  his  remedy  by  audita  querela.    Although  the  "^^^^^^ 
12]8t  section  of  the  statute  enacts,  that  a  bankrupt  shall  Comt  under  die 
le  discharged  from  all  debts  due  by  him  when  he  be-  •.  121!  ' 
CBme  bankrupt,  and  from  all  claims  and  demands  proveable 
under  the  commission,  in  case  he  shall  obtain  a  certificate 
of  conformity,  yet  such  certificate  is  subject  to  such  pro- 
nnons  as  thereinafter  directed.    The  121st  section,  there- 
lore,  is  subject  to  the  provisions  contained  in  the  126tb; 
and  as  the  action  was  brought  against  the  defendant  before 
ke  procured  his  certificate,  and  the  judgment  was  not  ob- 
tained until  after  the  allowance  thereof,  he  is  not  entitled 
to  his  discharge  on  the  summary  mode  pointed  out  by  that 
clanse.   When  he  procurjed  his  certificate,  he  should  have 
pleaded  it,  or,  at  all  events,  he  should  have  put  it  on  the 
record  previously  to  the  trial. 

Mr.  Serjeant  Adams  in  support  of  his  rule. — When  the 

defendant  obtained  his  certificate,  he  was  discharged  from 

all  debts  due  by  him  when  he  became  bankrupt,  and  from 

all  claims  and  demands  proveable  under  the  commission; 

for,  in  Bouteflour  v.  Coats  (6),  it  was  held,  that  a  certi- 

(a)  See  ante,  p.  370.  (6)  Cowp.25. 
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1830.         ficate  discharges  a  bankrupt  from  a  debt  accruing  before 

Humphreys     ^^^  commissioiii  although  judgment  be  not  obtained  till  af" 

^'  ter  the  allowance  of  the  certificate.    Although  it  has  been 

said,  that  the  defendant  was  bound  to  plead  his  certificAte  in 
bar,  yet  if  he  had  produced  it  to  a  Judge  of  the  Court  in 
which  the  judgment  was  signed,  he  would  have  ordered  him 
to  be  discharged;  for  the  object  of  the  126th  section  ib  to 
relieve  a  bankrupt  on  a  summary  application,  when  he  has 
obtained  his  certificate,  which,  by  the  121st  sectionj  di»* 
charged  the  defendant  from  the  plaintiff's  claim  in  this  ac- 
tion, as  the  debt  was  due  before  he  became  bankrupt,  and 
was  consequently  proveable  under  the  commission.     AU 
though,  in  Clarke  y^  Hoppe,  this  Court  refused  to  rellleve 
the  bail,  yet  in  Todd  v.  Maxfield  (a)  the  Court  of  King^g 
Bench  ordered  an  exoneretur  to  be  entered  on  the  bail 
piece.     There  the  defendant  obtained  his  certificate  be- 
fore  the  trial,  but  did  not  plead  itpuis  darrein  continuance^ 
and  the  Court  said,  that  the  general  rule  is,  that  where 
the  bankrupt  is  entitled  to  his  discharge,  the  Court  will  re- 
lieve the  bail;  and  here,  as  they  have  rendered  the  de^ 
fendant,  and  all  his  property  is  vested  in  his  assignees, 
and  it  has  not  been  suggested  that  he  obtained  his  certifi- 
cate by  fraud,  the  Court,  in  their  equitable  jurisdiction^ 
will  grant  him  that  relief  to  which  he  is  justly  entitled. 

Lord  Chief  Justice  Tindal. — The  Court  will  decide 
this  case  on  the  principle  to  be  drawn  from  the  121st  sec-* 
tion  of  the  statute  6  Geo.  4,  c.  16.  By  the  former  profi- 
sions  of  that  act,  all  the  bankrupt's  property  is  taken  firom 
him,  and  is  vested  in  his  assignees ;  and  that  clause  enacts, 
'^  That  every  bankrupt  who  shall  have  duly  surrendered, 
and  in  all  things  conformed  himself  to  the  laws  in  force 
concerning  bankrupts,  at  the  time  of  issuing  the  commis- 
sion against  him,  shall  be  discharged  from  all  debts  due 

(«)  3  Barn.  &  Cress.  222;  .S.  C.  5  Dow.  &  Ryl.  258. 
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by Jumwhen  he  became  bankrupt,  and  from  all  claims  and 

JimiMnAn  thereby  made  proveable  under  the  commission, 

iftcaae  he  shall  obtain  a  certificate  of  such  conformity,  so 

signed  and  allowed,  and  subject  to  such  provisions  as  there- 

imfter  dhrected.**  This  is  a  general  provision,  and  operates 

as  a  complete  discharge  of  the  bankrupt  from  all  debts  due 

by  him  when  he  became  bankrupt,  and  all  demands  proves 

tbie  mider  the  commission,  and  he  is  entitled  to  such  dis*- 

duffge  the  moment  he  obtains  his  certificate.  Although  the 

defimdant  had  an  opportunity  of  pleading  his  certificate 

fiii  danreim  eaniinmmeef  it  was  not  absolutely  necessary 

diat  he  should  do  so ;  and  it  would  be  too  much  to  say» 

dial  the  mere  omission  of  putting  the  plea  on  the  record, 

should  deprive  him  of  a  summary  application  to  the  Court, 

or  diat  he  should  be  left  to  his  remedy  by  audita  querela. 
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HOMrHRKYS 

V. 

Kkiout. 


The  rest  of  the  Court  concurring — 


Rule  absolute. 


Do£,  on  the  Demise  of  Lord  Teynuam,  r.  Tyler.  Friday, 

n%  May  2Ut. 

IHIS  was  an  action  of  ejectment,  and  brought  to  reco*  The  Court  wUi 
Tcr  the  possession  of  certain  estates  in  the  county  of  Kent.  "°J^**^  j*  * 
The  only  question  in  the  cause  was,  whether  a  recovery  s«n^ «  ^^ 

trial  on  account 

>Riffered  at  the  bar  of  this  Court  in  Michaelmas  Termy  ofthetdmUsioD 

1789,  by  Henry,  the  twelfth  Lord  Teynham,  the  father  of  iw^^oS^it 

fte  lessor  of  the  plaintiff,  was  a  valid  recovery?  The  les-  not  to  have  been 

nr  of  the  plaintiff  insisted  that  his  father  was  not  of  sound  be  sufficient 

mind  at  the  time  the  recovery  was  suffered ;  and  that,  if  he  thonxe  the  6nd* 

WIS  not  in  fact  a  lunatic,  still,  that  he  was  so  weak  in  in-  ^"^^^  ^^^ 

teUect,  as  to  be  influenced,  or  liable  to  be  practised  upon  ther  a  paper 

V  1  •  •  1  1  /•    containing  en- 

oy  persons  whose  interest  it  was  to  have  the  recovery  suf-  tries  of  accounts 
feed.    There  was  much  conflicting  evidence  on  this  point,  g^ward,  who 

debited  himself 
with  sums  re- 
<B^  on  the  one  side,  and  discharged  hiniself  by  disbursements  on  the  otber,  and  at  the  end 
v^anaitry  in  hia  handwriting,  stating  that  he  had  paid  the  balance  to  his  employer,  is  admissiblo 

ineiidenoet 
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1830.  and  a  number  of  most  respectable  witnesses  were  caUed 
for  the  defendant^  who  spoke  to  Lord  Teynhcml*  coinpe> 
tency  to  transact  all  the  ordinary  aiSairs  of  life,  both  b^ 
fore  and  after  the  recovery  was  suffered;  and,  amoog 
other  documentary  evidence,  a  paper,  containing  Ae  a6 
counts  of  one  Bryan  Fawcit,  a  deceased  steward  of  tbe  J 
twelfth  Lord  Teynham^  were  put  in,  and  which  was  pf» 
•duced  by  his  widow,  who  proved  her  husband's  handwiil» 
ing;  and  on  one  side  of  the  account  he  charged  himself  * 
ivith  the  receipt  of  certain  sums  of  money  for  rent  paid  oil 
account  of  Lord  Teynhanif  and  on  the  other  side  bedis^ 
charged  himself  by  sundry  disbursements  made  for  Ui  -j 
Lordship's  estate ;  and  at  the  bottom  of  the  paper  thm  j 
was  this  entry,  in  the  steward's  handwritings— 

'M 5th  July,  1 796.    Paid  the  balance  to  Lord  Teynkm,    1 

"  at  his  house.  n  p^g^^  •» 

■i 
This  paper  was  handed  to  the  Jury,  after  the  defend-  | 
ant's  counsel  had  stated  that  it  was  a  most  important  do- 
cument for  him ;  and  the  Jury,  having  examined  it,  said, 
that  they  were  perfectly  satisfied,  and  returned  a  verdict 
for  the  defendant.  i 


Mr.  Seqeant  Jones,  in  the  last  term,  applied  for  a  ink 
nisi  to  set  aside  this  verdict,  and  have  a  new  trial,  on  the 
grounds — First,  that  the  answers  of  the  uncle  of  the  les- 
sor of  the  plaintiff  to  interrogatories  put  to  him  in  FrmeSt 
when  he  was  ninety  years  of  age,  had  been  improperly  re- 
jected in  evidence: — but,  as  he  was  a  remainder-man  in. 
tail,  the  Court,  after  argument,  and  taking  time  to  consider, 
beld  that  they  were  not  admissible^  as  he  might  have  re- 
ceived an  immediate  benefit  or  injury  by  the  determinatioa 
of  the  cause  in  which  his  testimony  was  offered.  Thendei 
therefore,  was  refused  on  that  ground,  and  a  rule  nii 
granted  on  the  other,  which  was,  that  the  above  accoonts 
of  the  steward  ought  not  to  have  been  received  in  eri- 


.1 
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inasmuch  as,  upon  the  whole,  they  tended  to  di^         IS^iO. 
him»  as  he  stated  at  the  bottom  of  the  paper,  that 
he  had  paid  over  the  balance  to  Lord  Teynham.    The 
l^smed  Serjeant  submitted,  that  there  was  no  evidence  to 
4iew  that  his  Lordship  had  ever  seen  or  examined  those 
socoants;  and  the  principle  upon  which  entries  in  books- 
of  deceased  persons  have  been  admitted  in  evidence,  b 
when  they  charge  themselves  with  the  receipt  of  money  on 
die  account  of  a  third  party,  or  acknowledge  the  payment 
ofnoney  doe  to  themselves;  in  either  of  which  cases,  the 
estafy  18  to  their  own  immediate  prejudice,  and  against 
Aeir  interest  at  the  time  it  was  made;   therefore,  in 
Bgiim  T.  Bidgu)ay{a\  a  written  memorandum  by  a  de- 
ceased man-midwife,  in  a  book,  stating  that  he  bad  deli- 
tered  a  woman  of  a  child  on  a  certain  day,  and  referring* 
to  his  ledger,  in  which  a  charge  for  his  attendance  was 
iBiiked  as  paidf  it  was  thought  by  the  Court  to  have  been 
properly  received  in  evidence  upon  an  issue  as  to  the 
diild's  age,  on  the  ground  that  the  entry  was  made  by  a 
person,  who,  so  far  from  having  an  interest  to  make  it,  had 
m  interest  the  other  way,  and  the  discharge  in  the  book 
lepelled  the  claim  which  he  would  otherwise  have  had. 
hi  Barry  v.  Babbington,  Mr.  Justice   Ashhursi  said  (6), 
^the  rule  is,  that  if  a  steward's  entry  be  sufficient  to  charge 
&im»  it  is  admissible  evidence.**    That  is  the  true  principle'; 
bat  here  the  steward  discharged  himself,  by  having  stated 
at  die  bottom  of  the  account,  that  be  had  paid  the  ba- 
knce  to  Lord  Teynham. 

Lord  Chief  Justice  Tindal^  on  a  former  day  in  this 
Term,  having  read  from  his  report  the  whole  of  the  evi- 
dence adduced  at  the  trial,  and  stated  that  he  had  left  it 
to  the  Jury  to  say,  whether^  from  all  the  documentary  and 
farol  proof  before  them,  the  twelfth  Lord  Teynham  was 
of  sound  mind  in  1789,  when  the  recovery  was  suffered? — 

(«)  10  East,  109.  {h)  4  Term  Rep.  616. 
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1830.  The  Court  saidy  that  the  question  had  not  only 

properly  left»  but  that  it  was  competent  to  the  Jury  to 
cide  it;  and  they  intimated  a  strong  opinion  that  there 
sufficient  evidence  to  sustain  the  verdict  for  the  defend 
independently  of  the  paper  writing  containing  the  en 
of  the  accounts  in  question. 

Mr.  Serjeant  Wilde  was  now  about  to  shew  cause,  wian 
the  Court  called  on — 

Mr.  Serjeant  Janes  to  support  his  rule. — ^The  ques- 
tion the  Court  has  to  consider  resolves  itself  into  tvoy 
branches — First,  whether  evidence  was  received  at  the 
trial,  which  was  not  admissible  by  the  rules  of  law;— end 
secondly f  whether  the  Court  can  now  say,  that,  inde- 
pendently of  the  evidence  so  admitted,  there  was  suffident 
to  warrant  the  Jury  in  coming  to  the  conclusion  they  dkL 
The  paper  in  question,  as  containing  entries  of  accounti 
by  the  steward  of  Lord  Teynham,  at  a  period  subsequent- 
ly to  the  passing  of  the  recovery,  no  doubt  had  a  stcong 
impression  on  their  minds,  for«  having  examined  it,  they 
said  they  were  perfectly  satisfied,  and  found  a  verdiet 
for  the  defendant.     There  was  no  evidence  that  the  twdftti 
Lord  Tef/nham  ever  saw  or  heard  of  the  accounts,  oi 
that  he  was  competent  to  examine  them  or  adjust  the 
balance.    The  steward  might  have  made  the  entries,  wbe* 
ther  his  Lordship  were  in  a  sound  state  of  mind  or  noti 
and  he  might  have  received  rents  for  him  although  hp 
were  a  lunatic.     But  the  steward  actually  dischaiged 
himself  by  writing  at  the  bottom  of  the  paper  that  he^had 
paid  the  balance  to  Lord  Teynham  on  a  certain  itji 
It  is  impossible,  therefore,  for  the  Court  to  say  what  eflfeot 
that  paper  might  have  had  on  the  minds  of  the  Jai7i 
or  to  ascertain  whether  their  verdict  was  not  founded 
on  the  inspection  of  that  document  alone;  and«  if  it  were 
not  admissible  in  point  of  law,  the  lessor  of  the  phoD' 
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V 18  clearly  entitled  to  a  new  trial.      It  certainly  ought         1890. 

Ill  to  have   been   receivedi    as  the   principle    deduci- 

k  from  all  the  authorities  is,  that  entries  made  by  stew- 

sda  and  other  agents,  charging  themselves  with  the  re- 

■ptof  money,  are  admissible  in  evidence  after  their  death, 

I  prove  the  fact  of  the  receipt  of  such  money,  as  such 

Btries  are  against  the  interests  of  such  persons  at  the  time 

Mj  were  made.     That,  however,  cannot  apply  to  the 

He  of  a  steward  who  wholly  discharges  himself  by  an  al- 

fid  payment  of  the  balance  at  the  foot  of  an  account, 

im  he  has  charged  himself  in  the  body  of  it  on  the  one 

It,  and  partly  discharged  himself  on  the  other  (a). 

r. 

hmtd  Chief  Justice  Tindal. — I  am  of  opinion  that  thia 
la  for  a  new  trial  must  be  discharged.  I  will  assume,  for 
i- purpose  of  this  discussion,  although  I  abstain  from 
ling  any  opinion  on  the  point,  as  we  have  not  heard  my 
lllier  WUdCf  that  the  evidence  now  objected  to  had  been 
pvoperly  admitted;  yet,  according  to  the  long  and  esta- 
iu^  practice  of  this  Court  and  the  Court  of  King's 
tick,  and  on  the  principle  of  common  sense,  upon  an 
l&ation  for  a  new  trial,  we  are  not  to  close  our 
|iat  the  rest  of  the  evidence  which  was  before  the  Jury; 
I  if  we  see  that  there  is  sufficient,  not  merely  to  make 
i  iealea  hang  even,  but  greatly  to  preponderate  in  fa* 
irof  the  party  who  has  obtained  a  verdict,  we  ought 
Uto  aend  the  cause  down  to  a  second  Jury.  It  is  true, 
:CBmiot  say  what  passed  in  the  minds  of  the  Jury  at  the 
^€ft  what  weight  a  particular  portion  of  evidence  might 
lb  had,  but  we  have  a  much  shorter  and  a  plainer  course, 
I  ijtke  question  is,  whether  the  Court,  having  heard  the 
dt  of  the  evidence  read  from  the  Judge's  report,  are 

^BeeMiddletony.  Meltorij  10      to,  and  commented  on  by  the 
ii  h  Cress.  dl7>  where  all  the      Court. 
9f9tk  tiMS  subject  are  referred 
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1830.         satisfied  that  there  is  sufficient  to  warrant  the  finding  of 
the  Jury,  if  the  evidence  objected  to  had  not  been  tender- 
ed or  received.    Now,  I  am  of  opinion,  from  all  the  evidence, 
before  me  at  Nisi  Prius,  that  it  greatly  preponderated  in. 
favour  of  the  defendant.   Upon  this  point,  however,  I  for« 
bear  saying  any  more  at  present,  as  it  may  prejudice  the: 
plaintiff^  in  case  he  should  be  advised  to  bring  another  ac- 
tion of  ejectment;  if  not,  he  has  a  remedy,  if  he  thinks  fit, 
by  a  writ  of  formedon.    In  Horford  v.  Wilson  (a),    the 
Court  refused  to  set  aside  a  verdict  on  account  of  the  ad- 
mission of  evidence  which  ought  not  to  have,  been  receiv- 
ed, provided  there  were  sufficient  without  it  to  authorise; 
the  finding  of  the  Jury.    That  case  was  cited  by  Mr.  Jus- 
tice DcUlas  in  Nathan  v.  Buckland  (6),  for  the  purpose  of 
shewing,  that  if  there  be  sufficient  evidence  to  warrant  a- 
verdict  without  the  admission  of  the  testimony  of  a  mtf^^ 
ness  which  was  improperly  received,  the  Court,  looking 
into  the  circumstances  of  such  particular  case,  will  not  8e% 
aside  the  verdict;  and  here  I  am  of  opinion  that,  on  look^ 
ing  at  the  whole  of  the  evidence  in  this  case,  the  Jury  actr 
ed  rightly  in  coming  to  the  conclusion  they  did. 

Mr.  Justice  Park. — I  entirely  concur  with  my  Lord 
Chief  Justice  in  the  opinion  he  has  just  pronounced,  and 
will  assume,  for  the  purpose  of  this  argument,  as  I  did  m 
Nathan  v.  Buckland^  that  the  paper  containing  the  ae^ 
counts  in  question  was  improperly  admitted  at  the  trial.  But. 
I  am  not  prepared  to  say,  that  it  ought  not  to  have  been 
received ;  andwhether  admitted  or  not,  it  will  have  nowei|^ 
on  my  mind,  as,  when  we  look  at  and  consider  the  rest 
of  the  evidence  in  the  cause,  it  appears .  to  me  to  be 
abundantly  sufficient  to  warrant  the  Jury  in  finding  a.ve^ 
diet  for  the  defendant.  From  a  long  established  and  wdl 
known  practice,  the  Courts  have  reiused  to  grant  a  new 

(a)  i  Taunt.  14.  (b)  2  B.  Moore,  166. 
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trial  upon  the  ground  of  the  improper  rejection  of  evi-         1830. 
dence,  where  that  evidence  went  merely  to  prove  a  fact 
which  had  abeady  been  proved  by  other  means.   In  Hor- 
ford  ▼•  WiUam,  Sir  James  Mansfield  stopped  Mr.  Serjeant 
Besif  in  support  of  his  argument  for  a  new  trial,  which 
vas  applied  for,  on  the  ground,  among  others,  that  parol 
evidenoe  to  prove  the  contents  of  a  letter  had  been  im- 
properly admitted,  and  said  (a) — "  The  Court  will  not 
let  ande  a  verdict  on  account  of  the  admission  of  evi- 
dence which  ought  not  to  have  been  received,   provid- 
ed there  be  sufficient  without  it  to  authorize  the  find- 
ing of  the  Jury** — upon  which  the  learned  counsel  press- 
ed the  point  no  further.     In  Edwards  v.  Evans  (6),  it  was 
iidd  to  be  no  ground  for  granting  a  new  trial,  that  a  wit- 
ness called  to  prove  a  certain  fact  was  rejected  on  a  sup- 
poicd  ground  of  incompetency,  when  another  witness  who 
was  caDedj  established  the  same  fact,  which  was  not  dis- 
puted by  the  other  side.  I  adverted  to  that  case  in  Nathan 
V.  Bmeklandf  which  appears  to  me  to  be  precisely  in  point. 
There,  the  question  was,  whether  certain  goods  were  the  pro- 
perty of  the  plaintiff  alone,  or  jointly  with  a  third  person  who 
was  called  to  prove  that  fact;  but  it  having  been  shewn  by 
evidence  aliunde^  Mr.  Justice  Dallas^  after  argument  for 
a  new  trial,  on  the  ground  that  the  testimony  of  this  wit- 
Den  had  been  improperly  received,  said  (c) — ''  It  is  unneces- 
tary  to  consider  whether  this  witness  ought  to  have  been 
rqected  or  not;  for,  if  he  were  inadmissible,  the  only  ef- 
fect would  be  to  send  the  cause  to  a  new  trial.     If  he  had 
Dot  been  called,  I  think  there  would  not  only  have  been 
sofli^ent  evidence  to  warrant  the  Jury  in  finding  a  verdict 
ibr  the  defendant,  but  that  such  verdict  might  be  support- 
ed.**   This,  therefore,  is  no  new  point,  and  I  am  clearly  of 
opinion,  that,  from  the  whole  of  the  evidence  reported  to 
OS  by  my  Lord  Chief  Justice,  there  was  sufficient,  inde- 

{a)  1  Taont.  U.  {b)  3  East,  451.  (c)  2  B.  Moore,  155. 

VOl^  IV.  c:  c 
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1830.^      pendendy  of  the  paper  writing  in  question,  to  warrant  the 
Jury  in  finding  a  verdict  for  the  defendant. 

Mr.  Justice  Gaselee. — Assuming  that  the  evidence  in 
question  ought  not  to  have  been  received,  and  that,  by  re- 
fusing this  appHcation  for  a  new  trial,  we  should  close  the 
door  against  the  lessor  of  the  plaintiff's  proceeding  further, 
I  should  pause  before  I  delivered  my  opinion ;  but  it  is  open  * 
to  him  to  bring  another  action  of  ejectment,  as  the  time 
for  so  doing  has  not  yet  expired.  It  has  been  said,  that 
the  paper  containing  the  settlement  of  the  accounts  in 
question,  was  the  only  solemn  act  of  the  twelftti  Lord 
Teynham  that  was  produced  in  evidence,  for  the  purpose  of 
shewing  that  he  was  of  sane  mind  after  the  recovery  was 
suffered;  but  it  was  only  produced  to  shew  one  of  several 
acts,  all  of  which  tended  to  prove  that  he  possessed  suffi- 
cient faculties  to  transact  the  ordinary  business  of  life. 
Although,  therefore,  the  document  might  have  been  im* 
properly  received,  yet,  as  there  was  sufficient  evidence 
without  it,  to  warrant  the  Jury  in  coming  to  the  conclusion 
they  did,  I  think  we  ought  not  to  disturb  their  verdict,  and 
consequently,  that  the  rule  for  a  new  trial  must  be  &- 
charged. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opimon. 
The  granting  a  new  trial  is  always  a  matter  in  the  discrs- 
tion  of  the  Court:  a  discretion,  indeed,  not  to  be  exerdsed 
capriciously,  but  subject  to  the  rules  of  practice  that  bttve 
obtained,  and  which  are  founded  on  the  principles  of  jus* 
tice;  and  I  think  we  shall  not  violate  either  of  these  raki 
or  principles  by  refusing  to  grant  a  new  trial  in  this  Caae. 
Whether  the  Jury  might  have  been  influenced  by  the  pro- 
duction and  examination  of  the  accounts,  it  is  not  for  fl|e 
to  say;  for,  if  they  had  laid  them  aside  altogeth^,  Acre 
was  abundant  other  evidence  to  warrant  their  verdict; — 
as  it  was  shewn,  both  by  documentary  and  parol  proof, 
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ditt  die  twelfth  Lofd  Teymkam  wa«  competent  to  conduct 
his  Mm  in  Ae  year  1789^  when  the  recovery  wa«  suffer- 
ed; aid  the  paper  writing  in  question  referred  to  accounts 
lad  tf  ■naai  tiuiis  whidi  took  pkce  sevend  years  after- 
wards. 

Rule  discharged  (a). 


1980. 


(«)  Id  tbe  caie  ofThe  Kmg  v. 
Ibi  (llEsst^ail),  iHiere  s  wit- 
mi  adputted  henelf  to  have  been 
fooMotodwithAiTerent  men,  and 
Ae  Jidfe  tluniglit  it  immaterial 
tikvwitBesBei  tendered  by  the 
4deodHt  to  ahsw  ber  conneetioa 
wlk  otlior  peraaasy  as  leading 
aoidf  to  the  same  eoncliuion  as 


to  her  charaeter,  the  Court,  bdnj^ 
aatiffied  that  this  could  hare  had 
no  influence  on  the  verdict,  refus- 
ed a  new  trial  on  that  account, 
Lord  EUenborough  observing,  that 
if  the  evidence  had  been  admitted, 
it  could  have  made  no  difference, 
at  least,  it  ought  not  to  have  made 
any  dtference  in  the  verdict. 


Nelson  v.  Wilson.  J^^^* 

May  21  »e. 

IlIIS  was  an  action  for  use  and  occuption.     On  the  5th  The  plaintiff 
fAnuwVf  last,  the  plaintiff  and  defendant  entered  into  an  mfyeompro- 

^  ^  ,  •  inije  mn  action 

^peeDient  in  writing,  by  which  the  ktter  agreed  to  pay  with  the  defend- 

the  former  the  sum  of  12/.  in  satisfaction  of  the  sum  sought  consulting  hu 

to  be  recovered  in  this  action,  and  each  party  was  to  pay  jf  SH^JftJ,^ 

lib  own  costs.    The  defendant  accordingly  paid  the  plain-  terwardt  pro- 

.  cced  in  the  ac* 

Iff  die  above  sum,  and  he  gave  the  defendant  a  receipt  tion,  in  order 
fcr  tlie  amount.    This  arrangement  was  entered  into  with-  coJts^he  is 
oift  the  knowledge  of,   or  any  communication  with,  the  *»«n<ijo"*k« 

^         '  J  '  out  a  dear  case 

plaintiff's  attorney,  who  still  went  on  with  the  cause,  and  of  collusion  be- 

camed  the  record  down  to  the  last  Assizes  at  York^  and  puintiff  and 

cooaeBted  to  take  a  verdict  for  the  plaintiff,  damages  one  pri^^im  o/"" 

shilling,  which  was  entered  accordingly.  such  costs. 


Bfr.  Serjeant  WUde^  on  the  second  day  of  this  Term, 
obtained  a  rule  mn  that  this  verdict  might  be  set  aside, 


cc2 
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1830.  and  all  further  proceedings  in  the  action  stayedi  and  that 
the  plaintiff's  attorney  might  pay  all  costs  incurred  in  tak- 
ing the  cause  down  to  trial,  and  also  the  costs  of  this  ap- 
plication. The  learned  Serjeant  produced  affidavits  which 
stated,  that,  previously  to  the  Assizes,  the  defendant's  at- 
torney had  informed  the  p]aintifi*'s  attorney,  that  the  cause 
had  been  settled  according  to  an  arrangement  entered  in- 
to between  the  plaintiff  and  defendant,  and  that,  if  the 
plaintiff*'s  attorney  proceeded  to  trial  and  obtained  a  ret- 
diet  for  the  plaintiff,  an  application  would  be  made  to  the 
Court  to  set  it  aside.  In  Chapman  v.  Haw  (a),  it  was  held 
that  a  plaintiff  may,  without  consulting  his  attorney,  com- 
promise an  action  with  the  defendant,  and  take  upoaluD- 
self  the  payment  of  the  costs  to  the  attorney,  if  there  be 
no  fraud  or  collusion  to  deprive  the  attorney  of  his  costs. 
So,  here,  although  the  plaintiff^s  attorney  might  have 
had  a  lien  for  his  costs,  he  ought  not  to  have  proceeded 
further  in  the  action,  after  he  had  been  informed  by  die 
defendant's  attorney  that  there  had  been  a  bond  fide  setJ^ 
ment  of  the  cause  between  the  plaintiff  and  the  defendant* 

Mr.  Serjeant  E.  Lawes  afterwards  shewed  cause,  on  at 
fidavits  by  the  plaintiff^s  attorney  and  others,  which  stated 
that  they  believed  the  plaintiff  and  defendant  had  collud- 
ed together  and  come  to  the  above  arrangement  with  a 
view  to  deprive  the  plaintiff*'s  attorney  of  his  costs.  The 
learned  Serjeant  therefore  submitted  that  the  attomej 
was  warranted  in  proceeding  to  trial,  in  order  to  secure 
his  costs;  and  he  referred  to  the  case  of  Stoain  v.  Se* 
nate  (a),  where,  it  appearing  that  the  plaintiff*  had  ooUuded 
with  the  defendant's  bail  and  his  attorney,  to  deprive  the 
plaintiff^s  attorney  of  his  costs,  by  settling  a  debt^  and  ae- 
ceptibg  a  part  payment,  without  the  intervention  or  know- 
ledge of  the  plaintiff's  attorney*  the  Court  refused  to  le- 

(a)  1  Taunt.  341.  (b)  2  New  Rep.  99. 
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strain  the  latter  from  proceeding  against  the  bail,  in  order         1830. 
to  recover  his  costs. 

The  Court  desired  the  affidavits* on  both  sides  to  be 
banded  up,  and  having  taken  time  to  look  into  them — 

Lord  Chief  Justice  Tindal,  now  said — Primd/acie^  it 
is  competent  to  the  parties  to  a  suit  to  settle  it  between 
tbemsehresi  without  the  intervention  of  their  attorneys. 
Bat,  if  the  plaintiff's  attorney  proceeds  in  the  action,  with 
a  view  to  secure  his  costs,  he  is  bound  to  make  out  a  clear 
-case  of  collusion  between  the  plaintiff  and  the  defendant 
to  deprive  him  of  such  costs.  Upon  reading  the  affidavits 
in  answer  to  the  application  in  this  case,  it  does  not  ap- 
pear to  U8  that  such  collusion  has  been  sufficiently  esta- 
Ushed,  although  there  is  evidently  a  strong  ground  for 
suspicion.  We  therefore  think  the  justice  of  the  case 
will  be  best  answered,  by  making  the  rule  for  staying  the 
proceedings — 

Absolute,  without  costs  (a). 

(a)  See  Tldd's  Practice,  Vol.  1,  thorities  on  thin  point  are  col- 
DlkEdit.  338,  where  all  the  au-     lected. 


Beavan  0.  Dawson,  Esquire,  Sheriff  of  Beclfordshire.  Friday^ 

fvi  May  2\ti. 

iHIS  was  an  action  of  trespass,  brought  against  the  TheShenffieii- 
defendant,  as  Sheriff  of  the  county  of  Bedford,  for  seizing  ^SS^td  out 
ti»e  plaintiff's  goods.  The  circumstances  were  as  follow : —  *>y  t  judgment 

*^  ^  creditor  against 

/.  A's  goods 

which  had  been 

fmioQdy  oonYeyed  by  the  laUer  to  the  plaintiff  by  bill  of  sale,  of  which  the  Sheriff  had  notice. 

Tttt  plaintiff  and  /.  S,  having  both  refused  to  indemnify  the  Sheriff,  although  he  offered  to  give 

«?^  possession  of  the  goods  to  the  plaintiff  and  return  nulla  bona,  and  the  plaintiff  brought  trespass 

fvutthe  Sheriff  for  seising  his  goods,  the  Court  ordered  the  proceedings  to  be  stayed  until  he 

«tt  indemnified  by  the  plaintiff,  without  imposing  on  the  Sheriff -the  payment  of  costs. 
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1830^      The  plaintiff  having  advanced  a  large  sum  of  rndncy  to 
Colonel  Latour,  he,  on  the  13th  of  NacewAer,  1989,  eie- 
cuted  a  bill  of  salei  by  which  he  conveyed  all  his  goodi 
and  effects  to  the  plaintiff,  who  took  pooirqiniop  on  Ae 
14th,  and  the  instrument  contained  a  conditioii  AatAe 
sale  should  not  take  place  later  than  the  1st  Febrmtjf 
1830,  and  on  that  day,  the  plaintiff,  at  the  soUdUtioDof  Ae 
Colonel,  agreed  to  postpone  the  sale  until  the  Ist  of  M&rtk 
following.  On  the  evening  of  the  SSnd  of  Aprils  the  goodly 
which  were  still  in  the  possession  of  the  phdntiflrs  biflii^ 
were  seized  by  the  defendant  under  a  writ  ctjkri  faeiai, 
sued  out  at  the  suit  of  Messrs.  AfUrobms,  who  had  dh 
tained  a  judgment  against  Latour,  although  the  defeildat 
had  previous  notice  of  the  bill  of  sale  to  the  plaintiff>-4Ml 
AntrobusU  attorney  wrote  a  letter  to  the  under-shstiff,  ii 
which  the  writ  was  inclosed,  and  informed  him  that  dt* 
though  Colonel  Latour  haft  executed  a  bill  of  sale  to  Ike 
plaintiff,  yet  that  he  should  seise  the  goods  under  tb^  wAi 
in  order  to  obtun  a  priority,  and  prevent  a  nle  by  the 
Sheriff,  and  the  attorney  directed  the  under^eriff  not  to 
sell  immediately,  as  he  did  not  wbh  to  depreciate  the  |^ 
perty.    The  defendant,  as  sheriff,  after  he  had  made  dM 
seizure,   applied  to  Messrs.  Antrolms*M  attortiey  finr  sa 
indemnity,  before  he  proceeded  to  sell  the  goods,  whidi 
was  refused;  he  then  applied  to  the  plaintiff,  and  offisred  to 
relinquish  the  possession  of  the  goods,  and  return  ndb 
bona,  if  the  plaintiff  would  indemnify  him,  which  he  abo 
refused  to  do,  and  commenced  the  present  action. 

Mr.  Serjeant  Wilde  on  a  former  day  in  this  Term,  dlh 
tained  a  rule  calling  upon  the  plaintiff  to  shew  esuse  why 
all  further  proceedings  in  the  action  should  not  be  stayed 
until  the  sheriff  should  have  been  indemnified  by  the  plain* 
tiff,  or  security  given  to  the  satisfaction  of  the  ProlhoBo- 
tary  in  case  the  defendant  should  return  nMa  bona,  and 
restore  the  possession  of  the  goods  to  the  plainti£    In 


IN  TUB  ELEVENTH  YEAR  OF  GEO.  IV.  380 

T.  Roberts  (a) f  an  action  having  been  brought  1890. 
aguDSl  tiie  Sheriff  by  the  asaignees  of  a  bankrupt^  for  tak«> 
ing  goods  after  the  bankruptcy,  on  a  writ  issued  out  of  this 
Cemty  and  time  had  been  given  to  return  the  writ;  the 
Court  of  Kmg^M  Bench  ordered  the  proceedings  to  be 
stayed,  until  an  indenmity  was  given  to  the  Sheriff,  on  the 
tenns  of  paying  over  to  the  assignees  the  money  leried; 
lad  tlie  ooate  of  the  action  against  the  Sheriff;  and  iii 
BeMe  ▼•  Smiik{b)f  where  a  person  brought  an  action  to 
recover  a  ahipt  the  proceedings  were  suspended  for  three 
jresrsi  tuitil  Im  indenmity  was  given  to  the  Sheriff. 

Mr«Set]eant  Toddy  now  shewed  cause. — In  Probima 
▼.  Beberie,  the  action  was  brought  against  the  Sheriff  by 
the  assigncoB  of  a  bankrupt,  for  having  levied  upon  the 
1iiDknipt*a  goods  after  the  bankruptcy.    So,  in  King 
w.  Bridges  (c)^  where  the  Sheriff  took  the  goods  of  a  per- 
mm  in  eaceoution  under  a  Ji*  /a.,  who  became  bankrupt 
after  the  aeisure,  and  before  the  sale,  and  the  assignees  gave 
the  Sheriff  due  notice  of  the  bankruptcy,  and  at  the  same 
line  required  him  not  to  sell,  and  the  Sheriff  having  ap- 
jflkd  to  the  party  who  sued  out  the  execution  for  an  in- 
demtuty  for  proceeding  to  sale,  as  well  as  to  the  assignees 
jor  retuniing  nulla  bona;  it  was  held,  that,  on  refusal  of 
sodi  indemni^  by  both  parties,  he  was  justified  in  selling 
the  goods,  and  the  Court  ordered  all  further  proceedings  to 
be  stayed  until  the  Sheriff  was  indemnified  to  the  satis- 
&ction  of  the  Prothonotary.    In  both  these  cases  the 
Sheriff  was  placed  under  a  difficulty  by  the  operation  of  the 
kw,  as  the  property  of  the  bankrupt  passed  to  his  assig- 
nees by  relation  to  the  act  of  bankruptcy,  and  the  Sheriff 
eottld  not  have  known  at  what  period  the  act  of  bankruptcy 

took  place.  But  here,  the  plaintiff  was  not  only  in  the  actual 


W  1  CWt  Rep.  577.  (c)  1  B.  Moore,  43;  S,  C.  7- 

li»Ud.678,n.  Taunt.  294. 
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1830.  possession  of  the  goods  for  more  than  four  months  befiire 
the  seizure^  but  the  Sheriff  had  notice  of  the  bOl  of  sale, 
and  was  desired  by  the  attorney  of  the  execution  credUtor 
not  to  sell  immediately,  as  it  might  have  the  effect  of  de- 
preciating the  value  of  the  goods.  Although  in  Mac^ 
George  v.  Birch  (a),  where  the  assignees  of  a  bankrupt 
claimed  goods  taken  in  execution,  and  the  assignees  and 
the  plaintiff  in  the  execution  both  refused  to  indemnify 
the  Sheriff,  the  Court  ordered,  that,  upon  the  delivery  of 
the  goods  to  the  assignees,  they  should  be  compelled  to 
indemnify  the  Sheriff,  yet  they  said  that  the  Sheriff*t 
right  to  poundage  would  depend  upon  the  question,  whe- 
ther the  execution  was  warranted;  and,  if  the  assigneet 
succeeded  in  the  action,  the  Sheriff  would  be  a  wrong 
doer,  and  not  entitled  to  poundage.  The  distinction  it, 
where  a  bankruptcy  intervenes  between  the  seisure  and 
sale;  and  here,  as  the  Sheriff  knew  that  the  gooda  were 
the  property  of  the  plaintiff  under  the  bill  of  sale,  pre- 
viously to  the  seizure,  he  cannot  require  an  indemnity  fiom 
the  plaintiff,  but  only  from  the  party  for  whom  he  acted; 
and  in  Probinia  v.  Roberts,  the  Court  indemnified  the  She- 
riff, upon  the  terms  of  bis  paying  the  assignees  the  eosti 
of  the  action  up  to  the  time  of  the  application,  and  die 
money  levied  under  the  writ:  and  here  the  application  ii 
not  even  made  upon  payment  of  costs  by  the  Sherifi>  sir 
though  he  comes  to  ask  a  favour  of  the  Court. 

Lord  Chief  Justice  Tindal. — It  seems  to  me  that  tbis 
case  falls  within  the  general  principle,  that  the  Sheri£fis 
not,  at  his  own  expense,  to  fight  the  cause,  or  tiy.die 
rights  of  two  contending  parties.  The  proceedings,  there- 
fore, must  be  stayed  until  an  indemnity  has  been  given; 
and,  as  the  plaintiff  refused  to  indemnify  the  Sheiifi 
although  he  offered  to  return  nulla  bona,  and  give  up  the 
possession  of  the  goods,  I  think  the  rule  ought  to  he 

(a)  4  Tautit.  0^5. 


\ 
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HUide  absolote  without  iaponng  on  the  Sheriff  the  pay-         1830. 
mentof  oostk 


The  rest  of  the;  Court  concurring — 

Rule  absolute. 


Ros,  OD  the  iTetnise  of  Due  ant,  v.  Doe.  Friday, 

m  May2Ut, 

1  HIS  was  an  action  of  ejectment.    A  rule  was  obtained  iq  shewing 

if  Mr.  Serjeant  Wilder  on  a  former  day  in  this  Term,  un-  ^J^  ^g^^  • 

[     der  the  statute  1  Geo.  4,  c.  87,  s.  1,  calling  on  Thomas  ejectment,  im- 

1^           «                    •                   •                 1                          ,  der  the  itatiite 

MMre,  the  tenant  m  possession,  to  shew  cause,  why,  upon  i  oee,  4,  c.  S7, 

Ik  bemg  admitted  defendant,  besides  entering  mto  the  SJHSJ^JSL. 

oooRiion  rule,  and  ffivinir  the  common  undertaking,  he  take^incaMa 

,                                     ®      ^*                                                     ^  verdict  should 

ihoald .  not  undertake,  in  case  a  verdict  should  pass  for  piut  for  the 

the  plaintiff,  to  give  the  phiintiff  a  judgment  to  be  entered  gjl^^j^jfj'^ 

op  against  the  real  defendant,  of  the  term  next  preceding  ofthe  termnext 

the  time  of  trial;  and  also,  why  he  should  not  enter  into  time  of  trial,  and 

a  recognizance,  by  himself  and  two  sufficient  sureties,  in  a  recognisance  for 

iMsonable  sum,  conditioned  to  pay  the  costs  and  damages  ll^^a^l^of  ^^ 

vUcb  should  be  recovered  by  the  plaintiff  in  this  action,  tenant  waepro- 

"^            ^  duced,  which 

The  motion  was  founded  on  affidavits,  which  stated  that  stated!  that,  on 

the  premises  sought  to  be  recovered  by  this  action,  had,  )^^,  here^ 

in  the  year  18S4,  been  demised  to  Moore,  the  tenant  in  **'^*?  ■  "??*^ 

^                    '                                                      »  to  quit  on  the 

possession,  under  a  lease  or  agreement  in  writing,  which  had  25th  March  foi- 

lowing,  and  that 

been  duly  executed,  and  which  the  lessor  of  the  plaintiff  the  plaintiff's 

was  ready  to  produce  to  the  Court;  that  Moore's  interest  ^rwll^s agreed', 

in  the  term  had  been  duly  determined  by  a  regular  notice  J*^  Sf^llJ**  "* 

to  quit,  and  which  had  been  served  personally  on  Moore;  mi*es,  and  that 

and  that  possession  had  been  lawfully  demanded,  and  them  under 

that  he  had  also  been  served  with  a  copy  of  a  declaration  J^^^J._ 

in  this  action  on  the  25th  of  April  last.  Heid,/rst,  th»t 

*  the  notice  to  quit, 

being  for  a 
^^^Mtemary  year,  was  safkient;  and  secondly,  that  the  affidavit  by  the  tenant  was  not  sufficiently 
P'caie,  as  he  should  have  stated  for  what  period,  or  on  what  terms,  he  retook  the -premises 
^"^  the  parol  agreement. 
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1830.  Mr.  Serjeant  Cross  now  shewed  caoae,  on  tn  aSdafk 

otMoore^  which  stated,  that  he  had  held  the  pEcnna 
under  the  lessor  of  the  plaintifFi  as  a  tenant  firom  yetr  to 
year,  for  several  years  past;  that,  on  the  28di  Sepiemkr^ 
1828 1  he  received  a  notice  to  quit  on  the  25th  Mankf 
1829;  that,  some  time  after  the  service  of  the  notioCi  lie 
saw  the  steward  of  the  lessor  of  the  plaintiff,  who  agieed 
hy  parol  to  re-let  him  the  premises,  and  that  he,  die 
tenant,  had  rented  and  held  them  under  audi  pani 
agreement,  from  the  25th  March,  1889,  to  the  present 
time;  and  that  he  was  advised  by  his  attorney^  thai  then 
was  a  valid  tenancy  now  subsisting,  and  that  he  had  i 
good  defence  to  the  action.  The  learned  Sesjtii  sdb* 
mitted,  that,  under  these  chrcumstances,  die  aDiiie  to  qdt 
was  insufficient,  as  there  was  not  a  fiill  half  jeer  btt#oii 
the  S8th  day  of  September,  and  the  S5th  March  feBoviag^ 
and  that,  at  all  events,  the  ease  was  takm  out  of  the  ili* 
tute  by  the  subsequent  parol  agreement  between  the  tea' 
ant  and  the  steward  of  the  lessor  of  the 


Mr.  Serjeant  WUde  in  support  of  his  nile..-.The 
1  Geo.  4,  c.  87,  after  reciting  that  the  laws  theretofflit 
made  for  preventing  the  losses  to  which  landlords  were 
frequency  exposed,  by  the  unlawful  holding  over  of  hiidi 
and  tenements  by  tenants,  or  persons  claiming  under  theiv 
after  the  expiration  or  legal  determination  of  their  terms  er 
interests,  had  been  found  by  experience  insufficient,  audit 
was  therefore  expedient  to  provide  in  certain  cases  anore 
expeditious  mode  for  recovering  the  possession  of  landi 
and  tenements  so  held  over;  it  was  enacted,  thatalandloni 
bringing  an  action  of  ejectment,  may  give  notice  to  his  tenant 
to  appear  in  term,  and  then,  on  the  production  of  dM 
lease  or  agreement,  to  move,  on  affidavit,  for  a  rule  caDiiig 
on  the  tenant  to  shew  cause  why  he  should  not  enter  into 
certain  undertakings,  and  enter  into  a  recognizance  by  him- 
self and  two  sufficient  sureties  in  a  reasonable  sum,  con- 
ditioned to  pay  the  costs  and  damages  which  shall  be  h- 
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corred  by  the  plaintiff  in  the  action.     The  affidavit  on         \SdO. 
vfaidi  the  present  application  is  founded »  is  drawn  up  in 
the  terms  of  Ae  statute,  which  has  been  strictly  com- 
plied wilh}  andf  although  the  tenant  means  to  set  up  a  new 
and  has  sworn  that  he  holds  under  a  new  parol 
yet  he  should  have  stated  the  nature  of  the 
iridi  accinraey  and  precision;  and  if  he  holds 
a  new  and  existing  demise,  he  would  have  a  good 
ciefenee  upon  the  merits ;  whereas,  he  has  merely  sworn  he 
Ibss  been  advised  that  he  has  a  good  defence  to  the  ac- 


Lopd  Chief  Aislice  Timdal« — ^The  notice  to  quit  was 
Sm  a  castonary  half  year,  omp«  from  Michaelmas  to  Ladj^^ 
risy  II  was  therefore  sufficient  What  the  decision  of  the 
CSoitft  augbt  have  been,  if  the  affidavit  of  the  tenant  had 
bete  mote  predse,  I  do  not  say;  but,  as  he  has  merely 
awoiD  Aat  be  retook  the  premises  by  parol,  without  say- 
ing for  what  period,  or  on  what  terms,  I  think,  in  the  ab- 
of  satisfactory  evidence  of  a  new  taking,  that  the 
is  within  the  letter  and  spirit  of  the  statute ;  for  we 
ahaald  be  satisSed  that  there  was  a  substantial  re-letting  of 
the  premises,  as  well  as  the  conditions  on  which  the  tenant 
was  la  Imld}  and  the  letting  might  have  been  for  a  month 
9tigf  ar  avcD  for  a  shorter  period. 

Tha  feat  of  the  Court  concurring — 

Rule  absolute  (a). 

(a)  See  Tidd'f  PracUce,  9th  are  collected,  and  the  mode  of 
\t2\,  et  teq.  where  all  the  proceeding  under  it  is  pointed 
to  widch  tUi  statute  extends,     oat. 
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^v««^v>  Newell  r.  Simpkin  and  Others. 

A  mivii  i»«ruu-  I  HIS  wts  an  action  of  trespass  fdir  an  assault  eommteted 
lri\hSh-  *>«*  *«  plaintiff,  an  inhabitant  of  the  parish  of  St  Gihik 
w«iaiNw  iu  ii^<  ij^  Fittdst  by  the  defendants,  as  dunrdiwaidens  of  dat 
Cm  w«i  «i  •  purith,  tm  Imnag  toned  the  plaiitfiff  oat  of  the  Twtn- 
jJwAtkThr  "X»». »*»«•  *« defcnduit*  had  set  fiir the  paiiNMe of 
1^*  *!!!!!!!!  mU  "**^*"S  a  me  for  the  tdef  ofthe  poor. 

•JJJJ^J^JJ^^  tiUMNl  a  r&W  tedb^  cm  1 
H^  i^wik  the;  sImhUI  ttM  pmlMe. 

awl  iakeci»fi»«f  • 

(4  »  d^  ftseisftft  KMib^    IW 

aft^itA  vc  nir  TMainaCviadh 

>^AaTA  /»!  :&.  <^i9i2i»  &A  zitt  FiisUtii,  a£ 

the  raiK^  tic  ;te3«£rf  of  the  poor  if  (fait 

Kv4>  WW  Jfc  ik  C32£<odT  of  the 

^MT^Mv'.  «MB  cktt  the  plaintiff onhr 

is-  ilir  YOTMie  of  proceeding  in  l& 

^vwlfc  yiM  sifelj  proceed  to  trial  w^ms 


Mr.  Serjeant  Mereweiher,  on  s 
^  defendants  were  willing  to  grant  die 
;Epection  he  required,  if  he  would  pij  tk 
be  incurred  by  producing  the  books,* 
the  person  who  should  attend  to  exhibit 


Mr.  Serjeant  Wilde,  in  support  of  his  rule,  insisted  that 
the  plaintiff  was  entitled  to  inspect  the  boob  as  a  matter 
of  right,  and  without  the  payment  of  anr  costs,  and  that 
the  Court  of  ^,V  Bench  had  lately  oideied  an  mspec- 
tion  of  parish  books  to  a  rated  parishioner,  in  the  case  of 
The  KingY.  The  Inhabitants  of  St  Martim's  im  iieFtddt, 
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withoat  imposing  any  terms  on  the  party  making  the  ap- 
plic&tioiu 

Lord  Chief  Justice  Tindal,  however,  thought,  that 
in  tfiat  ease  the  rule  for  the  inspection  of  the  books 
'was  made  absolute,  on  the  terms  of  the  applicant's  pay- 
ing reasonable  costs  to  the  party  producing  them;  and 
Hr.  Justice  Pari  was  of  opinion  that  such  costs  ought 
to  be  paid. 


isao. 


SlMPKlN. 


The  Court  thereupon  directed  the  case  to  stand  over, 
in  Older  that  the  terms  of  the  rule  of  the  Court  of 
JS^s  Bneif  in  the  case  referred  to,  might  be  looked 
at,  ibr  die  purpose  of  ascertaining  whether  such  costs 
Ittdbeen  allowed;  and,  on  Mr.  Seijeant  Mereweiher  now 
atating  that  they  had  not,  the  rule  was  made  absolute  in 
the  lems  as  prayed. 

Rule  absolute  (a). 


(c)  See  Hiry  t.  GwytaUf  4  Barn. 
k  AU.  dOl,  where  the  Court 
voiild  not  compel  the  Testry  clerk 
oft  psrisb  to  produce  and  permit 
eopiflf  to  be  taken  of  documents 
6iBi  tke  pariah  chest  in  his  cus- 
tadf,  for  any  other  than  parochial 
pmposet.  But,  in  the  case  of  The 
IDug  T.  The  (}uardians.  Church- 
modeas,  and  Overseers  of  Great 
Fiarmgdon,  (9  Barn.  &  Cress. 


641),  it  was  held*  that  a  rated 
parishioner  has  a  right  to  inspect 
the  accounts  of  the  expenditure  of 
the  parish  monies,  kept  by  guard- 
ians of  the  poor  appointed  under 
the  stoittte  22  Geo.  2,  c.  83 :— and 
the  Court  of  Kin^i  Bench  grant- 
ed a  numdamuM  to  the  guardians, 
&c.  commanding  them  to  allow 
such  inspse^on. 
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1860. 
Saimrdmff  AsHWORTH  0.  HEATHCOTEt  EsqUire^  M.  P. 

By  A  Jndfe'i  -■•  HIS  caitte  came  od  to  be  tried  at  the  last  Sonuiier  Ai- 
^:J?^^  siM  for  the  county  of  i»a^or£^  when  it  was,  with  aaodicf 
qiM» liidiiB  A  etttte  depending  between  the  same  parties,  lefemd  toi 
doUmto  tile  Barrister  by  an  order  of  NiH  /Vittfi  which  was  afierwanb 
kn  oTi^oSr*  ^'^  ^  1*^  of  Court.  The  arbitrator,  by  his  award,  ate 
^ti^^"^^  reciting—"  That,  by  a  certam  order  of  NUi  Prim  tuAt  it 
ddbndMit  was    the  Assises  holden  at  Stafford^  in  and  for  the  county  of 

to  ba  sMdudfld  tar  '  • 

ftom  jhrinff  cTi-  Skffcrd^  on  the  6di  of  AuguMi,  1829,  a  certain  qbok 
^bMt'dS^  whermn  John  Ashworth  the  elder,  Jokm  AJmrnrA  U 
tiie  tr^  Tht  younger,  and  Thomas  Ashwarihf  were  the  pUntiffi,  mi 
gitcted  to  com*   RMUmd  Edmmot  HefMcoief  Esquire,  was  the  defendsBt 


S^ltecr-  waaTefonedto£.fr.3fii/iUii,  Esquire,  to eettla thai 
cfiM^  ^fti^-  '^  ^^^  matters  in  difference  between  die  said  parties,  or 
wafdinfeffMd,   any  or  either  of  them;  and  thatako  by  aoertain 


J^MiVto* ;  and  dor  of  NUi  Ptius,  made  at  the  same  Assises,  a  certda 
t!!!tor^a  pi^  cause  wherein  the  said  Thomas  Ashworih  was  die  plsia- 
cceded  with  the  tiff;  and  the  said  Richard  Edetuor  Heaiheoie^  was  die 
Judge,  during  defendant,  was  referred  to  the  said  B.  H.  Malkim,  to  se^ 
made  an'oider    ^  ^^^  causc,  and  all  matters  in  difference  between  As 

of  the  defend-  and  with  the  consent  of  the  counsel  for  the  said  suiawl 
Hetd,  that  hT    parties,  that  the  sud  several  orders  should  be  aetied  ujioi 

l^^do^i^^ld^  ^  F"^^^^^^'^^^''^"^^''^*  V^^'^^^'^t^^*^ 
the ttttute  1       tain  order  made  or Om AMh  July,  1829,  in  the  uiAhtr 

5,  as,  after  the  mentioned  cause,  by  the  Honourable  Sir  Stephen  GmsehSt 
encc^  the'cause  Kjiight,  one  of  the  Justices  of  the  Court  of  Common  Pkatf 
wai  out  of         i^  ^^  ordered,  that  the  defendant's  attorney  or  ageat 

should,  within  four  days,  deliver  to  the  plaintiff^s  attorney cr 
agent,  an  account  in  writing,  with  dates,  of  the  particukisof 
the  defendant's  set-off*,  and,  in  default  thereof,  thathe  shoaU 
be  precluded  from  giving  evidence  in  support  of  sudi  ss^ 
off*  at  the  trial  of  the  cause,  and  that  no  such  account  was 
delivered  within  four  days  from  the  date  of  such  order,  or 
at  any  time  before  the  said  cause  was  called  on  for  trial, 
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mad  the  said  last  mentioned  order  of  Nhi  Prius  was  made         1830. 
dierein;  and  that,  after  the  making  of  the  said  last-men- 


ASHWOETB 


Cloned  order  otNist  Prtui,  and  after  the  first  meetmg  of  the  *>- 

1  .  <■       <•  *        *     .         1         Heatiicotr. 

parties  upon  the  said  reference,  but  during  the 


ithwHinceof  the  said  Assises,  that  is  to  say,  on  the  lOth 
^iay  otAmgmsi,  in  the  year  aforesaid,  a  certain  order  was 
xaade  in  tlie  said  last-mentioned  cause  by  the  Honourable 
SitJakm  Fmtgkan,  one  of  the  Judges  of  the  said  Assizes, 
^heieliy  it  was  ordered  that  the  defendant  should  be  at 
Mberty  fiMrtkurith  to  deliver  the  particulars  of  set  off  in 
if  mud  that  such  particulars  were  accordingly  de* 
fiirthwitb." 

The  arbitrator  awarded,  ordered,  and  adjudged,  that  a 
^csdiel  aliould  be  entered  for  the  phdbatiffik  in  the  said  first- 
action,  for  the  sum  of  lOL  St.  4dL,  damages ;  and 
awarded  and  adjudged  that  the  defendant  in  the 
and  aeeeod-inentioned  cause,  was  indebted  to  the  plaintiff 
%idle  snai  of  SOL  lQf.2cI„  on  the  causes  mentioned  in  the 
hsl  arren  eounta  of  the  declaration  of  the  plaintiff;  but 
that  Ika  pUntiff  was  indebted  to  the  defendant  in  a  burger 
asMOBt  on  tiie  causes  mentioned  in  the  particulars  of  set- 
off dcliveved  as  above  mentioned;  and  the  arbitrator 
aaiJtd  and  directed,  that,  if  the  Court  should  be  of 
opinion  that  tlie  evidence  of  such  set-off  was  receivable  in 
tha  caaaey  then  the  verdict  in  the  said  lastHnentioned 
oaaaa  sliould  be  entered  generally  for  the  defendant;  but, 
If  tiie  Court  should  be  of  opinion  that  the  evidence  of 
aadi  aet-off  was  not  receivable  in  the  said  cause,  but  only 
as  a  matter  in  difference  between  the  parties,  then  the 
ipondaet  in  the  last-mentioned  cause  should  be  entered 
for  the  plaintiff,  upon  the  said  last  seven  counts  of  his  de- 
rhration,  for  the  sum  of  60/.  10«.  2d,  damages,  and  for 
tta  defeadaat  upon  the  other  counts  of  the  declaration: — 
And  fiirtiier,  that  the  plaintiff  should  in  no  case  be  en^ 
tided  to  receive  th^  said  sum  of  60L  10«.  2d.  of  and  from 
liie  defendant;  nor  the  defendant  to  receive  any  sum  from 
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1830.         the  plaintiff  on  account  of  the  sud  setoff; '  but  that  tb 
.  account  between  them  should  be  considered  as  finaDy 

Abhworth  ' 

«•  closed  and  balanced,  except  as  far  as  regarded  any  paj- 

ments  to  be  made  under  and  by  virtue  of  that  award. 
And,  lastly,  the  arbitrator  awarded,  ordered,  and  directed,  • 
that  each  of  the  parties  should  bear  and  pay  bis  and  their 
own  costs  of  the  reference. 

Mr.  Serjeant  fFilde,  on  a  former  day  in  thk  Term,  ob- 
tained a  rule,  calling  on  the  defendant  to  shew  cause  why  ' 
a  verdict  should  not  be  entered  for  the  plaintiff,  in  the  -• 
cause  of  Ashworth  v.  Heathcoief  for  the  sum  of  60il  Vk  r 
2d.f  according  to  the  said  award.     The .  learned  Serjeant 
submitted,  that  the  defendant,  by  not  having  complied 
with  the  terms  of  the  order  made  by  Mr.  Justice  Goidei^  < 
fof  the  deUvery  of  the  particulars,  was  precluded  fromgoi^ 
into  evidence  in  support  of  his  set-off;  and  that  the  ordtf 
of  Mr.  Baron  Vaughanf  having  been  made  after  the  cauia 
was  referred  by  an  order  of  Nisi  PriuSf  and  notwikhr- 
standing  no  particulars  had  been  delivered  under  Mr. 
Justice  Gaselee's  order,  was  irregular;  and  the  arbitntoc 
has  raised  the  question  upon  the  face  of  the  award,  iflip? 
ther  the  evidence  of  set-off  was  admissible  in  the  ciM^ 
or  only  as  a  matter  of  difference  between  the  parties*  tf*. 
the  defendant  had  gone  before  a  Jury,  he  would  bifi 
been  precluded  by  the  terms  of  the  first  order,  from  gtnn 
evidence  in  support  of  his  set  off;  and,  as  the  last  Cfder 
for  the  delivery  of  such  particulars  was  made  after  the 
order  of  reference  was  drawn  up,  and  the  parties  had 
proceeded  upon  it,  such  order  was  a  nullity,  as  the  kaiBr 
ed  Baron  had  no  authority  to  make  it. 

Mr.  Serjeant  Russell  now  shewed  cause. — Tbe'od|f 
point  is,  whether  evidence  of  the  defendant's  set  off-Hif 
receivable  in  the  cause  before  the  arbitrator,  and  M 
will  depend  upon  the  question,  whether  the  order  of  Mr* 


\ 


Hbathcotb. 
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shaaid  be  filed»  in  oirder  to  obtain  a  discovery  of  certain  facts        1830. 

mtteiial  to  his  defence,  the  Court  allowed  the  order  of  Nisi     ^^^  ^" 

Hiuif  and  rule  of  Court  made  in  pursuance  thereof,  to  be    ^^     »• 

■wrwdnd  by  striking  out  the  words  ''  and  also  consenting 

■ot  to  bring  any  writ  of  error,  or  file  any  bill  in  equity." 

Here  the  order  for  the  detivery  of  the  particulars  of  the 

defimdent's  set-off  was  made  to  meet  the  justice  of  the 

Ctte,  and  it  eould  not  operate  beyond  an  amendment  of 

the  order  of  reference.    The  arbitrator,  therefore,  had  a 

Yi|^t  to  take  the  subject  matter  of  the  set-off  into  hb  con- 

jideiationy  as  a  matter  in  difference  between  the  parties; 

and  there  is  consequently  no  ground  for  this  application* 

Mr.  Seijeant  WUde,  in  support  of  his  rule. — The  ques- 
ties  isy  not  whether  the  order  of  reference  may  be  amend- 
ed,' but  whether  a  Judge  at  the  Assizes  has  power  to 
aker  the  situation  of  tbe  parties  to  a  suit,  after  the  cause 
been  referred  by  an  order  of  Nisi  Prius.  It  is  quite 
he  has  not;  for,  after  the  order  of  reference,  he  was 
qfficio;  and  as  the  defendant  had  neglected  to 
ddmr  the  particulars  of  his  set-off,  as  required  by  the 
tetttt  order,  he  was  precluded  from  giving  evidence  in 
«ifiport  of  it,  in  case  he  had  appeared  in  Court  and  de- 
fmded  the  cause  at  the  trial.  The  arbitrator  therefore 
mjgtif  not  to  have  received  them  in  evidence.  In  Evans 
riS$nofr$  and  Qrimstone  v.  BeU,  the  orders  of  reference 
Mre  amended,  to  give  effect  to  the  intent  and  mean- 
i^  of  the  parties.  In  the  former  case.  Lord  Chief 
Aistioe  GUAs  saidr-*'  The  Court  cannot  add  any  thing 
idnch  requires  the  consent  of  the  parties,  but  they  can 
add  tfiat  which  the  parties,  in  the  legal  effect  of  their  con- 
tnct,  assented  to."  And  in  the  latter.  Sir  James  Mans- 
fiM  said : — **  Neither  is  this  the  sort  of  bill  in  equity  which 
the  rale  of  Court  contemplates,  and  which  means  a  bill 
filed  to  postpone  the  payment  of  a  debt,  or  for  other  pur- 
poses of  vexatious  delay." 
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1650. 


Abrwobtb 

V. 

Hbathcote. 


latter  should  not  be  directed  to  make  his  award  withoot 
waiting  for  such  attendance;  for,  in  Hetley  ▼•  Beikjf{a\ 
where  a  dilfTerence  subsisted  as  to  the  adjustment  of  a  loig 
train  of  accounts,  almost  every  item  of  which  was  coninU 
ed,  and  the  matter  was  subsequently  made  the  subject  oft 
reference,  and  one  of  the  parties  neglected  to  carry  in  \m 
Touchers  before  the  time  originally  limited  to  the  arbitm* 
tor  for  making  his  award,  and  the  time  haying  been  le* 
peatedly  enlarged  in  order  to  afford  him  an  opportumftyrf 
doing  so; — the  other  party  at  last  applied  to  the  Coart^ 
on  affidavit,  stating  the  circumstances  of  the  case,  for  ank 
to  shew  cause  why  the  party  neglecting  should  not  produee 
his  vouchers  before  a  certain  day,  and  why  the  time  for  ink* 
ing  the  award  should  not  be  further  enlarged,  or  why,  on 
the  party's  still  neglecting  to  attend,  the  arbitrator  AoaU 
not  be  directed  to  proceed,  on  hearing  the  other  party 
alone — the  Court  granted  the  rule  without  hesitation;  ani 
the  party,  instead  of  shewing  cause  against  it,  peremptorily 
undertook  to  deliver  in  his  vouchers  within  the  specified 
time.  Here,  therefore,  the  cause  was  not  out  of  Court  l]j 
the  order  of  reference ;  and  it  is  quite  dear  tiiat  tocb  • 
order  may  be  amended  either  by  the  Court,  or  by  a  Jodgsi 
for,  in  Evans  v.  Senor  (6),  the  Court  directed  an  cxiia  of 
reference  at  Nisi  Prius,  made  a  rule  of  Court,  to  bt 
amended  by  inserting  certain  matters  which  had  hm 
omitted,  they  being  incident  to  the  subatttice  of  the  Bgnt^ 
ment  between  the  parties;  and  Lord  Chief  Justice  GSIk 
said: — "  The  Court  are  in  possession  of  the  order,  kyiil 
having  been  made  a  rule  of  the  Court."    So»  id  Grimstm 
V.  BeU  (c),  where  a  cause  was  referred  by  an  cHrder  ef  Mw 
Prius^  and  the  submission,  which  was  drawn  up  in  die  vad 
terms,  contained,  amongst  others,  that  of  filing  no  bJU  is 
equity,  and  it  was  necessary  for  the  defendant  that  a  hi 


(a)  Exch.  M.  T.  1789,  cited  in 
Kyd  on  Awards,  101;  Caldwell 
on  Arbitration,  46. 


(b)  6  Taunt.  6€2. 

(c)  4  Taunt.  254. 
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upon  such  their  respective  circuits,  as  if  such  Justices  of  1830. 
the  Courts  above,  were  respectively  Judires  of  the  Court  /  "^  * 
in  which  such  actions  are  or  shall  be  depending,  although  _  v. 
such  Justices-  of  the  Courts  above  may  not  be  Judges  of 
the  Court  in  which  such  actions  are  or  shall  be  depending; 
yet,  it  does  not  authorize  or  empower  a  Judge  at  the  As- 
ases  to  make  an  order  after  the  cause  has  been  referred. 
The  words  of  the  act  are  confined  to  actions  in  which 
Out  issue  is  brought  to  trial  before  the  Judges  at  Nisi 
Prius;  and  here,  if  the  plaintiff  had  conceived  that  the 
defendant  might  produce  the  particulars  of  his  set-off  be- 
fore the  arbitrator,  he  might  have  refused  to  consent 
to  the  reference,  as  the  defendant  was  precluded  from 
giving  them  in  eyidence  at  the  trial,  through  his  own  de- 
fimlt  Although  an  order  of  reference  may,  in  some  in- 
stances, be  amended,  yet,  in  Rawtree  v.  King  (a),  where  all 
nstters  in  difference  in  the  cause  were  agreed  to  be  re- 
Cmred,  and  the  associate  by  mistake  drew  up  the  order  of 
reference  generally,  as  to  all  matters  in  difference  between 
die  parties,  the  Court  would  not  allow  it  to  be  amended, 
hot  directed  a  new  trial. 

Mr.  Justice  Gaselee. — The  defendant,  by  neglecting  to 
attend  to  the  terms  of  my  order  for  the  delivery  of  the 
partiGulars  of  his  set-off,  precluded  himself  from  giving 
evidence  in  support  of  such  set-off  in  case  the  cause  had 
gODe  before  a  Jury.  He  must,  therefore,  be  considered 
as  standing  in  the  same  situation  before  an  arbitrator;  and 
I  concur  with  the  Court  in  thinking  that  my  brother 
Vaughan  was  not  authorized  in  making  an  order  for  the 
delivery  of  the  particulars  of  the  set-off,  after  the  order  of 
leference,  and  a  meeting  had  actually  taken  place  before 
the  arbitrator. 

Mr.  Justice  Bosanquet  concurring — 

Rule  absolute. 

> 

(a)  5B.  Moore,  167 • 
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1830.  Lord  Chief  Justice  Tindal. — The  question  in  this  case 

"     '  b  reducible  to  a  very  simple  point.     There  was  a  refcN 


V-  ence  of  this  cause  by  an  order  of  Nisi  Prius — that  is,  at 

Hbathcotb 

the  cause  as  it  then  stood ;  and  it  must  be  assumed  ttm 
the  terms  of  the  order  of  my  brother  Gaselee,  although  it 
does  not  appear  on  the  face  of  the  award,  that  the  de^ 
fendant  had  pleaded  the  general  issue,  and  giren  a  nodoe 
of  set-ofT;  but  as  he  did  not  comply  with  that  order,  hf 
delivering  the  particulars  of  his  set-off  within  the  tine 
limited,  he  was  precluded  from  giving  evidence  insupportiif 
such  set-off  at  the  trial.     The  cause,  therefore,  went  dowi 
virtually  on  the  general  issue.  But,  after  the  order  of  refe^ 
ence,  and  the  first  meeting  had  been  had  before  the  arU- 
trator,  my  brother  Vaughan  made  an  order  that  the  d^ 
fendant  should  be  at  Uberty  to  deliver  the  particulaxi  of 
his  set-off,  and  such  particulars  were  delivered  accord^ 
ingly.     Now,  if  the  defendant  were  precluded  from  ffh 
ing  evidence  of  his  set-off  at  the  trial,  by  his  own  t^ 
fusal  or  neglect  to  deliver  the  particulars  as  required  hf 
the  former  order,  he  ought  not  to  be  allowed  to  prodnoii. 
or  give  them  in  evidence  before  the  arbitrator;  for  Ae 
plaintiff  might  not  have  agreed  to  refer  th^  cause,  if  he  hid 
supposed  that  the  defendant  might  resort  to  the  particakn 
of  his  set-off.     It  therefore  appears  to  me,  that  the  lean* 
ed  Baron  exceeded  his  power  by  ordering  such  partioli^ 
lars  to  be  delivered;  and  if  this  rule  be  made  abscduteiBdf 
injustice  will  be  done,  as  the  defendant  will  stand  in  dis 
same  situation  as  if  the  cause  had  gone  before  the  Juiy,ai 
he  would  then  have  been  precluded  from  givingauy  evidence 
in  support  of  his  set-off,  by  his  own  negligence  or  defiuiiti 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  Al- 
though, by  the  1  Geo.  4,  c.  55,  s.  5,  Justices  of  the  CoiBto. 
of  Westminster  Hall  may,  during  their  circuits  for  takinif 
the  assizes,  make  such  orders  in  all  actions  which  are  (X 
shall  be  depending  in  any  Court  of  record  at  Westmintter^ 
in  which  the  issue,  if  brought  to  trials  would  be  to  be  tried 
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upon  sach  their  respective  circuits,  as  if  such  Justices  of        1830. 
the  Courts  abore.  were  respectively  Judires  of  the  Court      . 

t  ASHWORTH 

JO  which  such  actions  are  or  shall  be  depending,  although  _  v. 
such  Justices  of  the  Courts  above  may  not  be  Judges  of 
the  Court  in  which  such  actions  are  or  shall  be  depending; 
jet,  it  does  not  authorize  or  empower  a  Judge  at  the  As- 
files  to  make  an  order  after  the  cause  has  been  referred. 
The  words  of  the  act  are  confined  to  actions  in  which 
the  issue  is  brought  to  trial  before  the  Judges  at  Nisi 
Prius;  and  here,  if  the  plaintiff  had  conceived  that  the 
defendant  might  produce  the  particulars  of  his  set-off  be- 
fore the  arbitrator,  he  might  have  refused  to  consent 
to  the  reference,  as  the  defendant  was  precluded  from 
giving  them  in  evidence  at  the  trial,  through  his  own  de- 
£ndt  Although  an  order  of  reference  may,  in  some  in- 
stances, be  amended,  yet,  in  Rawtree  v.  King  (a),  where  all 
inatters  in  difference  in  the  cause  were  agreed  to  be  re- 
ftrred,  and  the  associate  by  mistake  drew  up  the  order  of 
reference  generally,  as  to  all  matters  in  difference  between 
the  parties,  the  Court  would  not  allow  it  to  be  amended, 
hat  directed  a  new  trial. 

Mr.  Justice  Gaselee. — The  defendant,  by  neglecting  to 
attend  to  the  terms  of  my  order  for  the  delivery  of  the 
pirticulars  of  his  set-off,  precluded  himself  from  giving 
eridenoe  in  support  of  such  set-off  in  case  the  cause  had 
gone  before  a  Jury.  He  must,  therefore,  be  considered 
as  standing  in  the  same  situation  before  an  arbitrator;  and 
I  concur  with  the  Court  in  thinking  that  my  brother 
Vaughan  was  not  authorized  in  making  an  order  for  the 
deKvery  of  the  particulars  of  the  set-off,  after  the  order  of 
teference,  and  a  meeting  had  actually  taken  place  before 
the  arbitrator. 

Mr.  Justice  Bosanquet  concurring — 

Rule  absolute. 

■> 

(a)  5B.  Moore,  167* 
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►evisc  to  two      ^  HIS  was  an  action  of  replevin  for  taking  and  dtitunng 


Devise  to  two 

trustees  and  the  ^^  plaintiflTs  goods  in  a  dwelling-house,  situate  in  the  jM- 

survivoroftheiDy  r  o  o  »  r 

or  the  executors  nsh  of  St.  Mary,  Islington,  in  the  county  of  Middkset, 

tors  of  such,  of  The  defendant  pleaded  several  cognisances,  viz.  Flr^,  si 

fSehdiTmc^!  bailiff  of  JbA»  HodsoU,  under  a  distress  for  126i  for  three 

ages,  and  also  years'  rent  due  on  the  25th  March,  1898,  under  a  demisiS 

all  his  stock  or 

shares  in  the  at  the  yearly  rent  of  422.,  payable  quarterly.     SectmAg, 

money  tn  hand  ^^e  like  for  42/.  for  one  year's  rent  due  to  John  HodtA 

tohim*'Md"iai  ^^  *^  ^^^^  March,  1828.     Thirdly,  the  Uke  cogtiinairt 

shares  or  pro-  as  bailiff  of  John  Burton,  for  126/.  for  three  years*  reht 

hTmightlbT  <)ue  ou  the  25th  March,  1828,  under  a  demise  at  die  ydv* 

S!^d^,'*u^n"'  'y  '^"^  °^  *^'"  payable  quarterly;  and  fourihly,  thetib 

trust  for  testa-  cognizance  for  42/.  for  one  year's  rent  due  to  John  Swr- 

children;  the  ton  On  the  25th  March,  1828.     Pleas  in  bar. — Pirst,  Aat 

^^**«id*  an  ^^^  plaintiff  did  not  hold  or  enjoy  the  premises  as  temtnt 

equal  division  to  to  the  Said  John  HodsoU,  or  the  sdd  John  Burton,  asU 

be  made  among 

the  children  and  the  Several  cognizauces  above  alleged ;  and  secondly,  dnt 

their  heirs  after 

the  death  of  the  ^o  rent  was  in  arrear. 

rhUdi^Vad  ?t!  ^P^'^  ^^®  *^*^^  °^  *®  ^"^®  ^®^^^®  ^^^  Chief  Justice  Hh 
tainedtbeageof  dcU,  a  verdict  was  taken  for  the  plaintiff  for  four  guineai. 

The  testator  af-    with  liberty  to  enter  a  verdict  for  the  defendant  for  Ifltt 

coSdi^fby**^*  *  the  rent  distrained  for,  subject  to  the  opinion  of  the  Cdtet 

which  he  direct-    upon  thc  following  Case. 
ed  bis  copyhold      *^  ... 

estate  to  be  The  premises  in  question,  a  dwelliiig-house  in  ti^e  ^ 

his'wifrunUi  ^ish  o{  St.  Mary,  Islington,  were  copyhold,  holden  ofUic 
AHeMM^ami*^  manor  of  J5ame*4f£ry.  7%oma«£amitf  being  seised  theie^ 
after  that  time,    of  according  to  the  custom  of  the  manor,  and  having  8ta^ 

as  soon  as  con-  ,  ,  .  i     i  i  ■   u 

Tenient,orwitb-  rendered  the  same  (amongst  other  copyhold  prenuseshdo 
b^  Mid  fortbc°  of  the  same  manor,)  to  the  uses  of  his  will,  and  being  ato 
benefit  of  the      seised  of  several  freehold  estates,  by  his  will,  bearing  iM 

children  and  •'  " 

their  heirs,  as      the  2 1st  June,  1804,  duly  executed  and  attested  to  pts 

directed  in  the 

will:— //cW, 

/irst,  that  the  copyhold  estate  did  not  pass  to  the  trustees  by  the  will  or  codicil;  and  MMwti^itN 

the  interest  of  the  wife  in  such  estate  determined  on  the  expiration  of  the  leases. 


I 
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TttietUteSf  gave  and  devised  (among  other  things)  as  foI«         1830. 
Itm:  ]*    ""^ 

.  ,  CHAPMAII 

**  I  give  ana  deviie  unto  John  Hodsoll^  of  Carey  ^  o. 
SinHt  LmcoUM  Inn,  Esquire^  and  Joseph  Boucock  of  the 
Old  Bmlef9  stone-mascm,  and  the  survivor  of  them,  or 
tlie  esecuton  or  administrators  of  such ,  all  those  my  three 
freehold  mesanages  in  FurmvaFs  Inn  Courts  Holhorm,  and 
sko  all  my  atock  or  shares  in  any  of  the  public  funds,  and 
aD  money  in  hand»  or  debts  due  to  me^  to  be  placed  in  the 
Three  p0r  eeni.  Consols  Bank  of  England;  and  all  shares 
»  froperijf  wkereqf  I  may  be  possessed  or  entitled  lo, 
wpaa  tUa  special  trust  and  confidence,  that  they  my 
said  liUBliiUB  aball  and  do  permit  and  suffer  my  wife,  Maria 
Dme  Tmmhef  to  receive  and  take,  for  and  during  the  term 

life,  all  rents  and  profits  of  the  said  mes- 
aB  otfaer  freeholds  or  leaseholds  that  I  may  be 
ei,  and  the  entire  dividends  and  proceeds  of  the 
or  shares  in  the  Bank  of  England,  except  the 
piascsita  hereinafter  mentioned,  for  the  support  and  main- 
tamoe  of  herself  and  all  my  legitimate  issue,  which  I  now 
bate,  or  may  hereafter  have  by  her,  except  as  follows:  that 
11  to  Bay,  in  case  my  reputed  son,  known  by  the  name  of 
Lambe,  shall  live  to  attain  the  age  of  twenty-one 
I  wifl  and  direct  that  they,  my  said  trustees,  shall 
md  do  with  all  convenient  speed,  transfer  and  assign  over 
to  Um  MOL  stock  of  the  Three  per  cent.  Consols  of  the 
Bank  o(  England,  part  of  my  stock  or  share  therein,  and 
%>  have  BO  other  daim  on  my  property  whatsoever,  but  to 
he  in  full  of  all  bequests  from  me  to  him;  and  I  do  hereby 
[     fiirther  will  and  direct  my  said  trustees  to  assign  and  trans- 
fer mifeo  eadi  and  every  of  my  lawful  children,  the  like  sum 
fyf  400i.  Three  per  cent.  Consols,  part  of  my  stock  or  share 
diereiOy  when  and  so  soon  as  they  shall  respectively  attain 
their  respective  ages  of  twenty-one  years;  and  from  and 
after  the  decease  of  my  said  wife,  and  all  my  children 
hure  attained  the  age  of  twenty-one  years,  {  will  and  di- 
iject  that  aiy  said  trustees^  or  the  survivor  of  themj  or  tlie 
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1830.        executors  or  administrators  of  such  survivor,  do  and  sbiD 
Chapman      ^^^^  ^n  equal  division  among  and  between  all  my  said 
^-  children  and  their  heirs,  of  my  said  three  freehold  net- 

suages,  either  by  sale  or  otherwise,  as  may  be  deeaed. 
most  conducive  to  the  interest  of  my  said  children;  and 
also  do  and  shall  in  like  manner  transfer  over  unto  my  said 
children,  all  the  remaining  part  of  my  stock  or  share  ii 
the  Three  per  cent  Consols  Bank  of  England^  and  all 
stock  or  shares,  my  property ^  estate,  and  effects,  and  to 
divide  the  same  in  equal  shares  and  proportions  amoig 
and  between  all  my  said  children  and  their  heirs.**  And 
the  testator  thereby  appointed  the  said  John  HodioUvA 
Joseph  Boucock,  and  his  widow  Maria  Dove  Lambed  ex- 
ecutors and  executrix  of  his  wilL 

The  testator  afterwards  made  the  following  codicil:  "I| 
Thomas  Lambe^  do  hereby  will  and  direct  that  my  eopyiioid 
estate  in  Church  Street ^  Islington,  be  transferred  to  my  be- 
loved wife,  Maria  DoveLambe,  until  the  expiraiumofik 
leases;  and  after  that  time,  as  soon  as  convenient,  or  within 
one  year,  to  be  sold  by  public  auction,  the  money  tobe placed 
in  the  Three  j^er  cent.  Bank  of  England  stock,  for  the  bene- 
fit of  my  children  and  their  heirs,  as  directed  in  the  wilL  If 
it  should  please  God  to  call  her  before  that  time  of  theeifi- 
ration  of  the  leases,  the  copyhold  to  be  sold  by  public  auctioai, 
as  soon  as  convenient,  and  the  money  placed  as  above  di- 
rected.— N.  B.  If  there  should  not  be  money  suflicient  in 
my  possession,  at  the  time  of  my  decease,  to  pay  the  fine  d 
the  copyhold,  proving  the  will,  and  funeral  expenses,  mj 
executors  to  sell  out  of  the  Three  per  cent.  Consols,  QOOL 
or  a  smaller  sum,  as  may  be  required.   Witness  my  band, 

Thomas  LanAe."* 


The  testator  died,  without  having  altered  or 
will  or  codicil,  on  the  1 1th  May,  1806,  seised  of  the  copy- 
hold  in  question.  He  left  his  wife,  the  said  Maria  Dose 
Lambe,  and  three  lawful  children  by  her,  surriving  him- 
self, vie.  Joseph  Lambe,  Maria  Dove  Lambe  the  yom^* 


\ 
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«>,  and  HmrriM  Lambe.   The  will  and  codicil  were  prov-         1830. 
ed  bj  the  widow  and  the  said  John  HodsoU  and  Joseph      ^    ^     ' 

Crafmah 

Bmieoek,  in  the  Prerogative  Court  of  Canterbury ^  on  the  _  v. 
2Srd  May,  1806.  On  the  1 1th  July,  1806,  the  said  John 
HodsoO  and  Joseph  Boucock,  were  admitted  tenants  of 
die  preiiiiaefl  in  question,  on  the  Court  rolls  of  the  manor, 
as  devisees  in  fee,  at  the  will  of  the  lord,  pursuant  to  the 
win  and  codicil  of  the  testator,  and  upon  the  trusts  therein 
mentioned.  The  admission  stated  the  testator's  surrender 
to  die  oae  of  his  will,  his  devise  to  HodsoU  and  Boucock, 
of  all  h»  property  whereof  he  might  be  possessed  or  en- 
tided  to^**  upon  certain  trusts  in  the  will  and  codicil  parti- 
cnlariy  mentioned,  and  described  the  copyhold  tenements, 
of  which  the  lord  of  the  manor  by  his  steward  did  deUver 
soBB  by  the  rod,  according  to  the  custom  of  the  manor,  to 
hold  the  said  premises,  with  the  appurtenances,  unto  the 
ttid  HodioU  and  Boucock,  and  their  heirs,  pursuant  to 
die  said  wiU,  of  the  lord  of  the  manor,  by  the  rod,  &c. 

The  said  Maria  Dove  Lambe,  the  widow,  on  the  12th 
ti  August,  1807,  intermarried  with  John  Burton,  one  of 
die  persons  under  whom  the  defendant  made  cognizance, 
and  she  died  on  the  ^rd  November,  1823,  without  having 
liad  issue  by  the  said  John  Burton.    The  three  legitimate 
duldren  of  the  testator  all  died  in  the  life-time  of  their 
Mother  under  the  age  of  twenty-one  years,  unmarried  and 
without  issue.     Letters  of  administration  of  the  personal 
estste  of  the  said  Mrs.  Burton,  and  of  the  testator's  said 
diree  infant  children,  were  granted  by  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury  to  the  said  John 
Burton,  at  the  times  following,  viz.  of  the  personal  estate 
of  the  said  Mrs.  Burton,  on  the  3rd  of  February,  1824, 
and  of  the  said  Joseph  Lambe,  Maria  Dove  Lambe  the 
younger,  and  Harriett  Lamb,  on  the  9th  of  February, 
ISMu     The  said  Joseph  Boucock  died  on  the  5th  Febru- 
ary, 1825,  leaving  the  said  JohnHodsoU,  who  was  the  other 
person  under  whom  the  defendant  made  cognizance,  him 
surnvoig.  The  lease  mentioned  in  the  will  of  the  premises 
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in  question,  expired  on  the  25th  o{  December^  1821.  The 
phiintiff  was  let  into  possession  by  Mrs.  Buriam  in  October, 
1823»  to  hold  from  Michctelmcu  preceding,  at  the  yearly  rent 
o(4&l.f  payable  quarterly;  and  he  remained  in  possesaioD 
from  that  tune  up  to  the  time  of  the  distress.  : 
.  The  question  for  the  opinion  of  the  Court  was^  frtietlier, 
upon  the  facts  stated,  the  defendant  was  entided  to  afe^ 
diet  upon  any  or  either  of  the  cogniaancea  befen  ■»»- 
tioned.  If  the  Court  should  be  of  opinion  that  the  defend- 
ant was  entitled  to  a  verdict  under  either  of  the  nid  c^ 
nizances,  then  a  verdict  was  to  be  entered  for  bin  for  sodi 
sum  as  the  Court  should  direct,  and  the  value  of  the  goodb 
distrained  to  be  taken  as  of  the  value  equal  to  the  rent  ia 
arrear.  But  if  the  Court  should  be  of  opinioo  that  die 
defendant  was  not  entitled  to  a  verdict  upon  either  of  ths 
cognisances,  then  the  verdict  for  the  plaintiff  was  to  stanL 
The  case  was  twice  argued ; — first,  in  the  last  ISriaUf 
Term  by  Mr.  Serjeant  Wilder  for  the  plaintifl^  and  Mr. 
Serjeant  Lawes,  for  the  defendant.  The  Court  took  tune 
to  consider;  and  in  the  last  Michaelmas  Term  Liord  Ciurf 
Justice  Jindal  said,  that  there  was  a  difference  of  opinion 
on  the  Bench,  and  he  therefore  directed  the  case  to  be  i^ 
argued  (a). 


(a)  On  the  first  argument,  the 
cases  of  Doe  d.  Flat/er  v.  NkholUf 
1  Barn.  &  Cress.  336 ;  5.  C.  2  Dow. 
icRylASO;  Doe  d.  Woodcocky.Bar- 
throp,6Twut.382i  S.  C.  1  Marsh, 
90;  Doe  d.  Budden  ▼.  Harris,  2 
Dow.  &  Ryl.  36;  Morrant  v.  Gough, 
1  Man.  &  Ryl.  41 ;  J*.  C.  7  Bam. 
&  Cress.  206;  Trent  v.  Harming, 
1  New  Rep.  1 16;  Holder  d.  Sul^ 
yardy.  Preston,  2  Wils.  400;  Sug- 
den  on  PowerSf  3rd  edit.  106; 
Coke  Littleton,  sect.  169;  and 
Bentham  v.  Wiltshire,  4  Madd. 
44,  were  cited  for  the  plaintiff,  to 
«hew  that  if  the  trustees  took  any 


interest  under  the  ifill  aad  eodk8» 
they  only  took  for  the  purpoNirf 
carrying  the  trusts  into  execntios; 
and  that  the  general  rule,  dednd* 
ble  from  those  authorities,  is,  ibft 
where  an  estate  is  devised  to  tm* 
tees  for  particular  purposei,theli- 
gal  estate  u  vested  in  them  as  ksf 
as  the  execution  of  the  trust  T^ 
quires  it,  and  no  longer;  andtlMn- 
fore,  as  soon  as  the  trusts  aie  sriii: 
fied,  it  will  vest  in  the  pcnon  bt» 
ficially  entitled  to  it:— and  ia 
this  case  there  were  no  words  in 
the  will  and  codicil  wiuch  give 
the  trustees  any  estate  beyoadthe 
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ond  argument  accordiiigly  took  place  on  a  former 
his  term,  by  Mr.  Serjeant  Scriv^f  for  the  plaintiff^ 
•  Serjdant  Taddy,  for  the  defendant. 
he  {daintiff  It  was  insistedi  that  neither  of  the  cog* 
I  could  be  imstained;— ^r^»  because  the  copyhold 
Kd  not  past  to  the  truBtees  under  the  will) — and 
fi  ihkt  ike  intterest  iti  such  estate,  which  passed  to 
at6r%  wido#  under  the  codicili  was  determined  on 
imtion  of  the  lease  of  the  premises  in  question,  on 
kJHeeemberf  18S1, 6r\  at  all  events,  on  her  death,  ill 
yr»  1883.  Firsi,  The  testator  did  not  make  any 
ifo  of  his  copyhold  estate  by  his  wilL  He  devised 
irinsMis  therein  named,  and  the  surtivori ''  all  those 
h  ftedbold  messuages  in  FumivaFs  Inn  Courts  Hot- 
idt  also  All  his  Ittock  or  shares  in  any  of  the  public 
wA  all  money  in  hand,  or  debts  due  to  him,  and  all 
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taig  which  the  trust  was 
nsmed* 

^  Jie^^aat,  the  dues  of 
Wdi  T.  LoBglandt,  U 
||  Roe  d.  SheU  Y.  Patti^ 
(Vt,221;  Doe  d.  Morgan 
i»,6Bani.&  Cress.  512; 
k^wL  &  Ryl.  633;  Ni- 
AUcker,  IB  Ves.  193; 
iWmHay,  6  Madd.  38,  were 
I,  ^w  that  the  testator's 
Ohpyhold  estates  passed  to 
Ms  mider  the  word  proper- 
t  wHL  The  eases  of  Jen- 
n^tku  ▼.  Jenkins,  Willes, 
wion  Y.  Harton,  7  Term 
ti  and  Fletcher  v.  Sitnton, 
mep.  656»  were  cited,  to 
H  the  trustees  took  a  legal 
|j{ie  in  the  real  and  copy- 
l^kjBi^  under  the  will  and 
ijsd  Bacon't  Abridgment, 
MCI  I.,"  was  referred  to  as 
}^f  the  principle,  that,  al- 


though a  tenant  for  Ufe  cannot 
wake  leases  to  continue  longer 
than  his  own  life,  yet,  if  he  make 
a  lease  for  twenty  yean  generally, 
and  afterwards  he  in  the  reversion 
confirms  that  lease,  and  then  the 
tenant  for  life  dies,  although  tins 
at  first  would  have  determined  by 
the  death  of  the  lessor,  yet  the 
confirmation  made  it  good,  and 
unavoidable  for  the  whole  term. 
But  if  the  lease  had  been  for  twen- 
ty years,  if  the  lessor,  tenant  for 
Ufe,  should  so  long  litre;  there,  if 
the  reversioner  had  confirmed  the 
lease,  yet  it  would  not  prevent  its 
voidance  upon  the  death  of  the 
tenant  for  life ;  and  in  Jenner  t. 
Morgan,    1    Peere   Wms.    392, 
where  a  tenant  for  life  leased  for 
years,  rendering  rent  half  yearly, 
and  died  in  the  middle  of  the  year, 
a  Court  of  equity  refused  to  ap- 
portion the  rent,  as  to  time. 
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1830.  shares  or  property  whereof  he  might  be  possessed  or  en- 
CHiLFMAN  titled  to."  Admitting,  that  the  word  '  property'  has  in  ae* 
^    ^'  Yeral  cases  been  held  to  be  sufficient  of  itself  to  pass  aial 

or  copyhold  estate^  yet  it  must  appear  from  other  parts  or 
the  will,  to  be  the  clear  intention  of  the  testator  that  it 
should  be  applied  to  such  estate.    Here,  however,  the 
rule  of  construction  is  pointed  out  by  the  will  itself;  br 
the  word  property  is  preceded  by  and  coupled  with  Ae 
word  shares f  which  applies  to  the  testator's  stock  or  sham 
in  the  funds,  which,  ex  vi  termini,  relate  to  personalty.  It 
is  a  well-known  and  long-established   proposition,  diat 
where  a  person  is  possessed  of  freehold  and  leasehold  pro- 
perty, the  leasehold  will  not  pass  by  a  general  derise  ap- 
plicable to  freeholds,  unless  an  intention  to  include  lease- 
holds under  those  Words  can  be  collected  from  the  hee  d 
the  will,  or  from  the  nature  or  situation  of  the  leasehold 
themselves.    It  was  therefore  resolved,  in  Rose  v.  Bart- 
lett  (a),  that  if  a  man  hath  lands  in  fee,  and  lands  for  yean, 
and  devises  all  his  lands  and  tenements,  the  fee-^impk 
lands  pass  only,  and  not  the  lease  for  years.  And  if  a  man 
hath  a  lease  for  years,  and  no  fee-simple,  and  deviseth  all  hii 
lands  and  tenements,  the  lease  for  years  passes;  forotbo^ 
wise  the  will  would  be  merely  void.  This  proposition  has  pie* 
vailed  from  the  time  it  was  established,  to  the  case  of  Thomf' 
son  V.  Lady  Lawley{b),  where  it  was  considered  to  be  a  nde 
not  to  be  shaken ;  and  it  was  consequently  held,  that,  under  a 
general  devise  of  all  manors,  messuages,  lands,  tenementii 
and  hereditaments,  leaseholds  did  not  pass,  unless  there 
were  something  to  shew  an  evident  intention  of  the  devisor 
that  they  should  pass.    Here,  so  far  from  any  intent  of  tht 
testator  to  pass  real  property  of  any  kind  under  the  word 
property,  the  contrary  expressly  appears;  for,  having  first 
disposed  of  his  freehold  messuages  in  FumivtWs  Inn  Cowri, 
he  proceeds  to  his  personalty,  viz.  his  stock  or  shares  in 

(a)  Gro.  Car.  292.  (6)  2  Bos.  &  PuL  303;  5.  C.  5  Ves.  47fi. 
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Mb,  and  all  money  in  hand^  or  debts  due  to  him,  and  I8d0. 

fes  or  property  whereof  he  might  be  possessed  or  cuafman 
1  to,  dearly  meaning  property  ejusdem  generis  with 
fik  or  shares  in  the  funds.  But  the  codicil  removes 
bt,  as  it  shews  that  the  testator  did  not  mean  to  alter 
the  dispositions  in  his  will,  but  to  supply  an  omis- 
iscovered  subsequently  as  to  his  copyhold  estate, 
lie  directs  to  be  transferred  to  his  wife,  until  the 
ion  of  certain  leases;  and,  as  the  trustees  are  not 
I  or  even  referred  to  in  the  codicil,  they  took  no- 
inder  it;  and  it  does  not  appear  when  it  was  exe- 
at it  has  no  date ;  it  might,  therefore,  have  been 
hortly  after  the  execution  of  the  will.  The  testa- 
urly  meant  that  his  wife  should  have  the  legal  and 
lie  possession  of  the  copyhold  till  the  expiration  of 
les;  and  she  might  have  been  admitted  during  her 
MBt  for  the  tenant  may  compel  the  lord  to  admit  him 
iuled  period  or  interest,  as  for  a  term  of  years,  or 
$  and  the  estate  was  expressly  directed  to  be  iranS" 
to  her  until  the  expiration  of  the  leases.  It  is  also 
Imown  and  established  principle,  that  any  generali- 
flpression  in  a  will  or  codicil,  may  be  limited  or  con- 
by  any  particularity  of  intention  made  apparent  in 
nta  of  such  instruments ;  as  in  Timewelly.Pertitu^a), 
llie  testator  explained  his  own  meaning  of  the  word 
jby  expressly  confining  it  tq  personal,  as  ready  mo- 
lito,  &c.  &c.  In  Roe  d.  Helling  v.  Yeud  (6),  the 
rt  .after  directing  his  debts  to  be  paid  by  his  execu* 
nd  making  several  bequests  of  annuities  and  money, 
o  his  five  grandchildren,  whom  he  appointed  his 
,  as  follows : — "  all  the  remainder  of  my  property 
,  to  be  divided  equally,  share  and  share  alike, 
beir  paying  and  discharging  the  before-mentioned 
cjt,  legacies,  and  demands,  or  any  I  may  hereafter 

8  Atk.  102.  {b)  2  New  Rep.  214. 
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IB30.        make  by  codicil  to  this  my  will;  all  my  goocU,  stockt  biUfi 
"  ^^  ^^      bonds,  book  debts»  securitiesi  and  funded  property ;"  it  w^ 
V.  held,  that  the  testator's. real  estate  did  not  pass  up^er  the 

residuary  clause,  there  being  no  provision  thropgboujt  the 
vill  that  appeared  to  have  ahy  relation  to  real  estate;  and 
the  intention  of  the  testator  being  doubtful^  the  Cou^  de* 
termined  that  the  title  of  the  heir  should  pr^vfuL  In  Dop  4* 
ttwreUr.  Hurrell  (a)»  it  was  held,  that  the  wordp^ '  rept.^ 
residue  of  the  testator's  estate  and  effects/  did  no(  extend 
to  real  estates,  from  the  apparent  ipt^^o^  maiufeste^  bjr 
the  testator  of  not  extending  the  word  ^effect^  to  rful 
estates.    In  Newland  y.  Marjotibanks  (6),  the  testatpr  li^* 
yised  all  the  rest,  residue,  and  remainder  of  his  estate,  of 
whatsoever  nature  or  kind  the  same  might  be;  aodSii 
James  Mansfield  ^'di — **  That  there  was  no  doubt  thatliM 
words, '  of  what  nature  or  kind  soever,'  would  oonprQ* 
hend  realty;  yet,  he  thought  on  consideratioin,  that  As 
testator  did  not  mean  to  include  his  real  estate*  £br  tint 
the  import  of  words  might  be  restrained  or  extended  \ft 
the  context."  In  Doe  d«  Bmnny  v*  Rout  (e),  a  bequest  of  il 
the  testatrix's  stock  in  (xade,  household  goods^  wearing  apr 
parel,  ready  money,  securities  for  money,  and  enery  olte 
thing  her  property ^  of  what  nature  or  kind  aoever,  lo  hv 
sister,  to  and  for  her  own  proper  use  and  disposal,  wm 
held  not  to  pass  land,  it  being  controlled  by  indiostioni     1 
which  rendered  die  test^itrix's  intent  uncertain;  altl|iN|glii 
if  the  intention  to  pass  land  had  clearly  appeased,  ^ 
words  would  have  been  sufficient  to  carry  it    In  MoA 
y.   Mawdsley  (d),  a  feme  covert^  havmg  power  to  im 
pose  by  will  of  personal  property,  and  of  a  real  estate  at 
N.f  by  her  will,  after  reciting  the  power,  gave  several  peak* 
niai7  legacies,  and  then  gave  to  her  husband  her  fidda  and 
house  at  JV.,  likewise  the  remainder  of  her  peisonalty,  and 

(a)  6  Barn.  &  Aid.  18.  (c)  7  Tauot.  79. 

(b)  5  Taunt.  268.  (d)  1  Siin.  286. 
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I  ibe  might  die  possessed  of  after  payment  of  her  debts,         IBdO. 
patB,  and  fimeral  expenses;  it  was  held,  that  the  hiis^      chafmav 
tuA  took  a  life  estate  only  in  the  realty,  notwithstanding  *- 
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•gift  to  him  of  all  the  testatrix  might  die  possessed  of. 
iWaoUam  r.  Kemoarihy[{a),  it  was  held,)  that,  under 
e general  word  'estate,'  in  a  will,  a  real  estate  would 
is,  unless  it  were  restrained  by  the  intention  of  the  tes* 
tar  to  be  collected  from  the  whole  of  his  will;  for,  as  the 
vd  Chancdlor  said  (b) — **  The  question,  whether  the 
miBf '  all  my  estate  and  effects,'  will  include  a  real  estate  or 
t^dBfeodBfJirsi,  upon  the  immediate  context  of  the  will; 
^meondljff  upon  the  general  form  and  schemeof  the  will, 
jismonstrating  the  intention."  But  supposing  that  in 
kitase  die  copyhold  estate  was  substantially  disposed  of 
Aetettator  in  his  codicil,  and  the  trustees  had  been  du- 
idmilted  as  tenants,  yet  their  legal  interest  would  have 
lead  long  since,  as  they  would  only  have  taken  for  a  li- 
lid  period,  and  for  the  mere  purposes  of  carrying  into 
•eotioii  the  trusts  of  the  will  and  codicil.  It  is  quite 
•r  that  they  did  not  take  an  estate  in  fee;  for  the  testa- 
Ik  Irjr  his  will,  directed  them  to  transfer  a  certain  sum  of 
p|r  eeni.  Consols  to  each^  of  his  children,  when  they 
irid  attain  thdr  respective  ages  of  twenty-one^  and  he 
Ujpr  directed  them  to  make  an  equal  division  of  his  three 
irihidd  houses  amongst  his  children,  by  sale  or  otherwise;, 
1^  the  decease  of  his  wife,  and  aU  his  children  should 
M  attained  the  age  of  twenty-one;  and  as  all  his  chii- 
m  died  in  the  life-time  of  their  mother,  under  that 
1;^  it  is  dear  that,  on  her  death,  there  was  an  end  of  the 
M^  and  the  only  remaining  one  is  in  the  nature  of  a  re- 
king  trust,  for  the  benefit  of  the  heir-at-law,  who  is  not 
fape  the  Court.  In  Doe  d.  Woodcock  v.  Barthrop 
i^. Justice  Heathy  in  delivering  the  judgment  of  the 

(a)  9  Ves.  137-  (b)  Lord  Eldan. 
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1830.        Court,  said  (a)— *'  It  is  a  general   rule  that  th^  kgil 

Chapman     estate  in  the  trustees  shall  be  carried  only  so  far  ai^ii 

^'  necessary  to  effectuate  the  severalintentions  of  the  wiilf 

Prigkett 

and  in  Doe  d.  Player  v.  NichoUsy  Mr.  Justice  Batfkf 
said  (6) — '*  It  may  be  laid  down  as  a  general  rule,  that 
where  an  estate  is  devised  to  trustees  for  particular  pot- 
poses,  the  legal  estate  is  vested  in  them  as  long  as  the 
execution  of  the  trust  requires  it,  and  no  longer;  and  then* 
fore,  as  soon  as  the  trusts  are  satisfied,  it  will  vest  iadie 
person  beneficially  entitled  to  it  Doe  v.  Simp$o»  {e), 
and  Doey.  TiminB{d)^  are  authorities  upon  that  point"  h 
Hawkery.  Haw1(er{e\  a  testator  devised  all  his  led 
estates  in  several  parishes  to  trustees,  their  heirs  vaL 
assigns,  for  ever,  upon  trust  to  sell  his  estate  at  H»  \$ 
pay  his  debts;  and,  in  case  it  should  not  be  suffidenli 
then,  as  to  his  estate  at  F.,  upon  trust  to  sdl  All 
also,  to  make  good  the  deficiency;  but,  in  case  it  dionU 
not  be  necessary,  then,  as  to  his  estate  at  1^.,  andUi 
other  remaining  estates,  in  trust,  to  receive  the  rents  vak 
profits  tiU  his  daughter  came  of  age,  and  then  to  pij 
such  of  the  rents  and  profits  as  had  not  been  applie4  to 
her  maintenance  and  education,  together  with  the  8nr|te 
money  arising  from  the  sale  of  his  estate  at  JFl,  if  it  sbotiU 
be  sold,  to  his  daughter,  upon  coming  of  age,  and  from  AA 
period  to  the  use  of  the  trustees  for  the  life  of  his  dai^ 
ter,  and  after  her  death  to  the  use  of  her  children— ^adk 
by  a  codicil  to  his  will,  in  which  he  made  an  alteration  tl 
to  the  trustees,  the  testator  devised  his  estates  to  dieiiev 
trustees  therein  named,  and  to  the  survivors  and  surriw 
of  them,  and  the  heirs  of  such  survivor  ''  such  estates  n 
aforesaid,  in  trust  as  aforesaid."    It  appeared  that  tbs 


(a)  5    TauDt.   385;    &  C.   1  (c)  5  East,  162. 
Manh.95.  {d)  1  Bam.  &  Aid.  5d0. 

(b)  1  Barn.  &  Cress.  342;  S,  C,  (e)  3  Bam.  &  AM.  537. 
2  Dow.  &  Ryl.  480. 
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estite  at  A,  when  sold,  was  alone  sufficient  to  pay  the         1830. 
debts;  nod  it  was  held  that  the  trustees,  and  the  survivors      ^^  "    ^ 
and  sunivor  of  them»  and  the  heirs  of  the  survivor,  took  v. 

Prickctt* 

only  an  estate  for  the  life  of  the  daughter  in  the  remain* 
kg  estates  at  F.  and  elsewhere.  In  Doe  d.  Player  v. 
Nkkollgf  the  testator  devised  to  trustees,  in  trust  for  his 
only  aoQ,  all  his  freehold  and  copyhold  lands,  io  be  trans- 
fmtd  to  him  as  soon  as  he  should  attain  twenty-one  years 
of  sge;  and  Mr.  Justice  Bayley  said  (a) — ''  The  usual  mode 
of  tianafiBrring  a  copyhold  estate  is,  that  the  person  hav- 
ing the  estate  surrenders  it  to  the  lord,  and  suffers  another 
person  to  be  admitted  as  tenant  on  the  roUs.  If  the  trus- 
taes  in  this  case  took  an  estate  in  fee,  it  would  be  neces- 
sny  tof  them  to  make  an  actual  surrender  of  the  estate, 
iamder  that  it  might  pass  from  them  to  the  surrenderee. 
If,  however,  the  estate  limited  to  them  be  determinable  as 
aoon  as  the  object  of  the  testator's  bounty  attain  the  age  of 
twenty-one  years,  his  admittance  on  the  Court  rolls  would 
opsate  as  a  transfer  of  the  estate.  It  would  not  then  be 
leeesaary  that  there  should  be  a  transfer  of  any  interest 
from  the  trostees  to  him,  in  consequence  of  the  determina- 
tini  of  the  trust  estate  at  that  period,  and  his  admittance 
nold  be  sufficient  to  satisfy  the  words  '  to  be  transfer- 
nd;'**  and  Mr.  Justice  HoUroyd  said  (6) — "  It  has  been  said 
tbit  the  trustees  are  to  transfer  the  estate,  and  that  the 
snai  and  possession  of  the  legal  estate  is  necessary,  in  or- 
ia  to  transfer  it  to  the  cestui  que  trusty  when  he  comes 
of  sge.  But  they  are  not  to  transfer  the  legal  estate,  but 
die  copyhold  lands.  A  surrender  may  be  necessary  to 
tansfer  the  legal  estate,  but  copyhold  lands  may  be  trans- 
fcned  without  any  surrender."  The  trustees,  therefore. 
In  this  case  need  not  have  been  admitted  tenants;  or,  at  all 
events,  they  were  improperly  admitted  as  devisees  in  fee, 
for  the  testator  only  meant  that  the  transfer  should  be 

(a)  1  Barn.  &  Cress. 343.  {b)  Id.  344. 
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I8d0.        made  to  his  wife,  until  the  expiration  of  the  leiici;  Irak  if 
CiiAFMAN      *^®  ^*^  before,  her  interest  was  to  deleniinie  with  her  tk. 


r.  Although,  in  Beniham  v.  Wiltshire  (a),  the  Vice  Gbmed- 

Prick  ETT 

lor  held,  that  executors  are  empowered  to  seH  a  ted  es- 


tate where  the  power  is  expressly  given  to  then,  Of  is 
sarily  to  be  implied,  from  the  produce  being  to  pass  diMgli 
theit  hands  in  the  execution  of  their  office ;  jfiet  here  tile  tn»< 
tees  took  no  legal  estate  in  the  copyhold,  either  laidcrik 
will  or  codicH,  and  the  mere  circumstance  of  tbdr  binig 
been  admitted,  ought  not  to  prejudice  or  affect  the  q<miaa 
The  lord  is  merely  an  instrument;  he  can  only  tais- 
fer  an  estate  according  to  the  surrender,  and  MOOil- 
ing  to  his  authority.  He  cannot  vary  io  penKiB»  esMii 
tenure,  ot*  in  any  other  collateral  points;  if  he  exceed  hh 
authority,  his  admittance  is  good  only  pro  iM»{l^ 
In  Baddeley  y.Leppingwellf  Mr.  Justice  Wikmoi'^mUfi^ 
**  The  lord  is  not  entitled  to  his  fine  till  adnuttance;  bit 
the  admittance  is  merely  form.  The  estate  must  be  s^ 
cording  to  the  surrender,  and  not  according  to  the  aMi- 
tance.*'  And  in  Zouch  d.  Forse  v.  Forse,  Mr.  Jwlift 
Lawrence  and  Mr.  Justice  Le  Blanc  asked  (d),  if  AeM 
admit  one  upon  a  mistaken  claim,  which  tiima  oat  to  bsM 
no  foundation,  how  can  that  pass  the  estate  to  him!  Aii 
Lord  EUenborough  in  giving  his  judgment  said  (a) — *^  Aft 
admittance  to  a  copyhold  does  not  m  itself  constitute  a  fo^ 
session;  it  only  gives  the  party  the  means  of  poesesrioitf 
he  have  a  good  title  to  it;'*  and  here  the  admiamm ef tiw 
trustees  as  devisees  in  fee  was  inconsistent  with  the  kgd 
title,  and  ipso  facto  void. 

For  the  defendant,  it  was  insisted,  that  the  tmsteesBsa- 
ed  by  the  testator,  took  a  legal  estate  in  fee  under  tiw 
will  and  codicil  taken  together,  in  order  to  enable  ttflli 
to  carry  into  effect  the  trusts  of  the  wilL  Now,  the  co- 
dicil was  made  after  the  will.    The  testator  in  die  ifafit 

(a)  4  Madd.  44.  f^d)  7  East,  191. 

(6)  Coke's  Copyholder,  s.41.  {e)  Id.  192. 

(c)  3  Burr.  1543. 
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place  devked  to  the  troatees,  and  the  survivor  of  them,  or         1830. 
Ae  eaecotofi  or  administrators  of  such  survivor,  his  three      ^ 

l/H  APM  AN 

firediold  messuages,  stock  in  the  funds,  monevy  and  debts  v. 

Prickbtt 

due,  and  all  shares  or  property  whereof  he  might  be  pos- 
sessed or  entitled  to.  HodsoU^  the  surviving  trustee,  cer- 
tairiy  took  a  larger  estate  than  an  estate  for  life :  and  when 
he  entered  on  the  trust  with  Boucock,  they  were  empow- 
eied  to  dispose  of  the  freehold  messuages,  by  sale  or  other- 
wise,  and  make  an  equal  division  among  the  testator's 
dddien  and  ikeir  heirs.  They,  therefore,  could  not  take 
akss  estate  than  an  estate  in  fee,  and  if  they  once  took  that 
eitate»  there  is  nothing  in  the  will  to  divest  them  of  it  at  a 
adbsequoit  period,  and  the  estate  a  trustee  takes  must  be 
eosmensurate  with  the  extent  of  the  trusts.  In  Doe  d. 
Pilfer Ym  Nichotti(a),  a  testator  devised  to  trustees,  in  trust 
far  his  only  son,  all  his  freehold  and  copyhold  lands,  to  be 
tnu^Brred  to  him  as  soon  as  he  should  attain  twenty-one, 
asd  in  ease  he  should  die  before  he  attained  that  age, 
thsBtoif.  A,  his  heirs,  and  assigns;  and  it  was  held, 
dist  the  trustees  took  in  the  copyhold  lands,  an  estate  for 
fssrs,  determinable  on  the  son's  attaining  twenty-one,  or 
by  his  death  before  that  period ;  and  Mr.  Justice  Hol- 
fejfi  said — **  There  are  no  words  in  the  will  which  give 
As  trustees  any  estate  beyond  the  time  during  which  the 
limt  was  to  be  performed ;  and  then  the  case  falls  within 
dbs general  rule,  that  a  trust  estate  is  not  to  continue  be- 
jcnd  the  period  required  by  the  purposes  of  the  trust/' 
Hoe,  however,  the  trustees  were  directed  to  sell  the  free- 
luld,  after  the  decease  of  the  testator's  wife  and  the  child- 
I  fan  bad  all  attained  the  age  of  twenty-one.  In  Biscoe 
I  V.  Perkims  (A),  on  a  devise  to  trustees  and  their  heirs,  for 
ft  ds  fife  of  the  devisor's  son,  to  support  contingent  remain- 
■  dm,  IB  trust  to  permit  him  to  receive  the  rents  for  life,  and, 
B  dker  his  decease,  to  his  first  and  other  sons  in  tail — it  was 


I 


W  I  Barn.  &  Cress.  a%.  (6)  1  Vcs.  &  Beamed,  485. 
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1830.         held,  that  the  legal  estate  was  in  the  trustees,  as  the  pur- 

^  pose  of  preserving  the  contingent  remainders  required  that 

f-  it  should  be  in  them.     If  the  testator  had  not  made  a  co- 
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dicil,  there  can  be  no  doubt  but  that  the  cppyhold  estate 
would  have  passed  to  the  trustees  under  the  will,  bjr 
which  his  freehold  messuages,  stock,  money,  debts,  and 
all  shares  or  property  of  which  he  was  possessed,  were 
devised  to  the  trustees.  Although  the  word  '  property/ 
is  found  to  be  in  connection  with  the  word  '  shares,'  yet 
it  is  not  to  be  restrained,  or  taken  to  apply  to  personal 
property,  or  to  property  ejusdem  generis ;  for,  in  Doei* 
Wall  v.  Langlands{a),  where  a  testator,  after  giving  se- 
veral pecuniary  legacies,  bequeathed  as  follows : — To  A 
Z).,  and  E,  W.,  I  give  and  bequeath  all  and  every  the  re- 
sidue of  my  property,  goods  and  chattels,  to  be  dvniti 
equally  between  them,  share  and  share  alike;  and  itwM 
contended  that  the  word  property  was  restrained  by  the 
subsequent  words  goods  and  chattels;  yet  Lord  EBe^r 
borough  held,  that  the  more  obvious  and  natural  eeme 
was,  that  they  should  be  taken  cumulcUive^  that  is,  as  pro- 
perty, and  goods  and  chattels,  and  consequently,  that  the 
real  estate  passed  under  the  former  words.  Here,  the 
testator  did  not  mean  to  die  without  disposing  of  the 
whole  of  his  property ;  and  the  Court  will  give  an  exteft- 
sive  rather  than  a  restrictive  construction  to  the  whole  of 
the  will  in  order  to  carry  his  intention  into  effect  It  ii 
quite  clear  that  the  word  pro^er^^  is  suflScient  to  pass  i 
copyhold  estate,  if  it  appear  to  be  the  intent  of  the  testi- 
tor  that  it  should  pass.  Where  it  was  necessary,  to  the 
legal  operation  of  a  devise  of  copyholds,  that  they  shoidl 
have  been  surrendered  to  the  use  of  the  will,  the  rule  wait 
that  copyholds  not  so  surrendered  would  not  pass  undtf 
a  general  devise  of  lands,  tenements,  or  hereditaments,  or 
other  general  words  descriptive  of  real  estate;  but,  in  39* 
choUs  V.  Butcher  (b),  where  the  testator  devised  aU  hii 

(a)  14  East,  370.  (6)  18  Ves.  194. 
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real  and  personal  property  to  his  wife,  it  was  held  that  a         1830. 

copyhold  estate  passed  to  her  and  her  heirs;  and  the  Mas-      chapman 
ter  of  the  Rolls  said — **  I  do  not  see  how  a  man  can  be  v. 

said  to  give  all  his  property,  unless  all  his  interest  in  it 
passes."  The  word  '  property,*  therefore,  is  equivalent  to 
eitate  in  its  operation  to  pass  the  interest  as  well  as  the 
hnd;  and  in  Noel  v.  Hoy  (a),  where  the  testator  nominat- 
ed his  wife  his  executrix,  and  bequeathed  to  her  all  the 
property  of  whatever  description  or  sort  that  he  might  die 
posmaed  of^  it  was  held  to  pass  a  copyhold  estate  belong- 
ing to  the  testator,  which  he  had  surrendered  to  the  use  of 
iiii  will;  and  the  Vice  Chancellor  said — *'  A  testator  is  not 
tobe  confined  to  the  technical  sense  of  the  words  which  he 
ttes;"  and  thought  that  the  criticism  upon  the  words  pos- 
mtedqfasad  appropriated^vrhich  were  made  the  foundation 
'of an  argmbent  for  excluding  the  copyhold,  was  too  nice. 
Again,  by  the  codicil,  the  testator  wills  and  directs  that  his 
copyhold  estate  should  be  transferred  to  his  wife  until  the 
opinition  of  the  leases.  By  whom,  then,  could  it  be  trans- 
iErred,  but  by  the  trustees.  The  customary  heir  was  not 
iNxnid  to  transfer,  and  the  trustees  were  directed  by  the  will 
to  dispose  of  all  the  testator's  proper/y,  and  the  transfer  of 
die  copyhold  was  one  of  the  trusts  for  which  they  were 
■med,  as  also  the  sale  of  the  freehold.  Although  it  has 
ken  said  that  the  trustees  take  no  legal  interest,  but  a 
aere  power  of  sale  on  the  happening  of  a  certain  event, 
jet  diey  are  expressly  directed  to  sell  the  freehold  mes- 
soages,  and  make'  an  equal  division  among  the  testator*s 
diildren  and  their  heirs.  .In  Coke  Littleton (b),  Littleton, 
ai  treating  of  tenure  in  burgage,  says :  ''  A  man  may  devise 
by  his  testatnent,  that  his  executors  may  alien  and  sell  the 
tenements  that  he  hath  in  fee  simple,  for  a  certain  sum,  to 

1    &tribute  for  his  soul.     In  this  case,  though  the  devisor 

I    &  seised  of  the  tenements,  and  the  tenements  descend 


(a)  5  Madd.  38.  (b)  Section  169. 
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1830.        unto  his  heir;  yet  the  executors,  after  the  death  of  the 
Chapman      testator,  may  sell  the  tenements  so  devised  to  them,  and 
«•  put  out  the  heir,  and  thereof  make  a  feoffnient,  aBem-     i 
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tion,  and  estate  by  deed^  or  without  deed,  to  them  to  i 
whom  the  sale  is  made;*'  and,  in  Sugden  on  Powers (i),  I 
a  distinction  is  taken,  that  *'  a  devise  of  land  to  exeeuton 
to  sell,  passes  the  interest  in  it;  but  a  devise  thatexeen- 
tors  shall  sell  the  land,  or  that  the  lands  shall  be  sold  b; 
the  executors,  gives  them  but  a  power:*'  andhersithe 
trustees  are  expressly  directed  to  make  an  equal  difiM 
among  all  the  testator's  children,  and  their  heirs,  of  Ui 
three  freehold  messuages,  either  by  sale  or  otherwise,  ai 
might  be  deemed  most  conducive  to  the  interest  of  Ui 
children. 

It  is  stated  as  a  fact  in  the  case,  that  the  plainUff  to 
let  into  possession  by  the  testator's  widow  in  18JBS,  sad 
that  he  had  remained  in  possession  from  that  period  up  to 
the  time  of  the  distress ;  and  although  it  may  be  said  Aat 
there  is  no  privity  between  her  and  the  trustees,  to  comd^ 
tute  a  tenancy,  yet,  if  she  only  took  an  equitable  estate, 
her  connection  with  them  is  sufficient  to  raise  a  prifitf 
between  the  trustees, and  the  tenant,  as  his  right  of  pos- 
session was  derived  out  of  their  estate,  they  having  bees 
legally  admitted  tenants  of  the  premises  in  questioo,  ai 
devisees  under  the  will.  In  Gree  v.  Rolle  (A),  it  was  bii 
that  the  entry  of  the  cestui  que  trust  was  sufficient  to  amid 
the  statute  of  limitations ;  and  on  that  case  being  cited  n 
Luviley  v.  Hodgson  (c),  Mr.  Justice  Bayley  said — ^*  The 
entry  of  an  agent  would  be  suffiQient;"  and  that  case  estab- 
lishes the  principle,  that  a  right  to  the  rent  enures  aooont 
ing  to  the  right  of  possession.  If  the  testator's  widow  had 
only  an  equitable  interest  in  the  copyhold,  the  cognisaiiee 
by  Hodsoll,  the  surviving  trustee,  may  be  supported;  bd 
if  she  had  the  legal  estate,  or  a  chattel  interest,  it  passed 

(a)  3nl  Edit.  108.        {b)  1  lid.  Raym.  716.        (c)  16  East,  103. 
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i/mBuriom^  her  administrator:  and,  until  the  trustees  have         lBd(X 
10U9  her  interest  continues  in  him. 


In  reply,  it  wa9  submitted  that  the  trustees  took  no  le- 
ffl  estate  in  the  copyhold  in  question,  either  under  the 
lilt  or  th^  cpdicil.  Although  the  testator's  widow  had  a 
Winning  estate,  vix.  until  the  expiration  of  the  leases, 
M  her  interest  determined  on  her  death;  and  ^  all  the 
l^ldren  of  the  marriage  had  died  before  her,  the  interest 
l.the  trustees  was  also  determined.  The  codicil  is  a  sub- 
ipVDtiYe  and  distinct  devise  of  the  copyhold  estate,  and  the 
fijdow  might  ^d  ought  to  have  been  admitted  for  the  term 
llitfeases  had  to  run.  The  will  and  codicil  might  have  been, 
jfA  probably  were,  made  on  the  same  day  \  and  although 
I^Jias  been  said,  that,  as  the  trustees  were  admitted  ten- 
||t8,  na  devisees  pursuant  to  the  w^l,  the  legal  estate  was 
llpted  in  them,  yet  they  were  improperly  admitted  as  de- 
gp|ees  in  fee;  and  in  Hasset  v.  Hanson  (a),  Winch,  J.,  said, 
'^j^t  the  admittance  of  the  lord,  visf.  the  lessee  of  the 
paor,  amounts  to  a  grant  to  him  who  had  a  title;  but  it 
|,,f»tlierwise  if  it  is  to  him  who  was  in  by  wrong,  as  by 

Ipeisiii;"  which  was  acceded  to  by  all  the  Court 

■  * 

rji 

.^Jpord  Chief  Justice  Tindal  now  deUvered  the  judg- 

Ipit  of  the  Court  as  follows  :■ — 

Tf!hiB  is  an  action  of  replevin,  in  which  the  defendant 

\0  makes  cognizance  as  bailiff  of  John  HodsoU,  for  rept 

ij^  the  25th  March,  1828;    and  secondly,  as  bailiff  of 

h/m  Burton,  for  the  same  rent ;  and  the  question  raised 

m  the  special  case  becomes  this — Whether  the  trustees 

ipi^  such  estate  in  the  copyhold  under  the  will  or  codicil, 

p  to  support  the  cognizances  in  the  name  of  the  surviving 

|i|stee,  or  whether  the  wife  took  such  interest  therein  un- 

(a)  Wiach,  ^7.  , 


Cl^APMAM 

9, 
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1830.        der  the  codicil^  as  to  support  the  cognizanee*  in  the  name 
Chapman      ^^  ^^^  personal  representative. 


V-  On  looking  at  the  will  and  codidli  which  are  framed 

Pmickett* 

very  inartificially,  with  the  view  of  discovering  the  inteii* 
tion  of  the  testator,  we  think  he  did  not  intend  to  paaiby 
his  will  any  interest  in  the  copyhold  premiiett  in  qneetioD 
to  the  trustees  therein  named.     The  testator  appears  to 
have  known  the  distinction  between  freehold,  copyhoU, 
and  leasehold  property ;  for,  his  will  begins  with  the  tsxpm 
devise  to  his  trustees  of  three  freehold  messuages,  aol 
then  gives  direction  as  to  the  rents  and  profits  of  the  same 
messuages,  and  cUl  other  freeholds  or  lea$ekcidi  that  be 
might  be  possessed  of;  and  he  lastly  directs  the  division  of 
his  said  three  ^r^^AoM  messuages^  either  by  sale  or  otIle^ 
wise,  amongst  his  children.     Looking,  therefore,  at  tbe 
will  alone,  we  see  no  words  which  would  comprehend  die 
copyhold  within  the  devise  to  the  trustees;  for  the  wori 
property^  in  the  will,  cannot  be  held  to  refer  to  real  pro* 
perty,  without  doing  violence  to  the  context  of  the  daase 
in  which  that  word  occurs ;  and  when  it  appears  that  die 
testator,  after  making  his  will  (though  how  long  after  is  left 
uncertain)  makes  a  codicil  specifically  disposing  of  hbeopy^ 
hold,  itafibrds  a  strong  ground  of  inference  that  the  testator 
thought  his  copyhold  property  was  not  included  in  his  wiB; 
audit  still  further  supports  this  construction,  that  thegelle^ 
al  effect  of  the  disposition  of  the  copyhold  by  the  codidl  ii 
the  same  as  that  of  the  freehold  which  had  already  passed 
by  the  will,  viz.  that  the  wife  of  the  testator  should  re- 
ceive the  rents  and  profits  during  her  life,  and  after  her 
death  a  sale  should  take  place,  and  a  division  be  made 
amongst  the  children.     So  that  the  disposition  of  the  co- 
pyhold made  by  the  codicil  would  appear  to  have  been 
unnecessary,  except  upon  the  supposition  that  the  testator 
thought  he  had  not  disposed  of  it  by  the  will.     K,  then, 
the  copyhold  did  not  pass  by  the  will,  as  we  think  it  did 


^ 
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not,  neither  did  it  pass  to  the  trustees  by  the  codicil;  for         iSdO. 
they  are  not  named  in  the  oodicil  either  expressly  or  by      ^   " 
any  necessary  implication :  so  tbat»  upon  the  whole,  there      _    «. 
appears  no  estate  in  the  trustees  out  of  which  the  relation 
between  landlord  and  tenant  could  be  created,  and  the 
oognisanGes  in  the  name  of  the  surviving  trustee  there- 
fore altogether  fail. 

The  seccHid  cognizance  depends  on  the  nature  of  the 
interest  which  the  wife  took  under  the  codicil;  and  it 
appears  to  us  that  it  was  the  manifest  intention  of  the 
testator  that  her  interest  in  the  respective  parts  of  the 
eopyhold  should  be  co-extensive  with  the  leases  which 
were  then  iq  existence  of  those  respective  parts,  un- 
kis  in  the  eyent  of  her  death  before  the  determina- 
tion  of  the  respective  leases,  in  which  case,  her  interest 
was  to  determine  with  her  life.  And,  as  the  case  finds  that 
the  lease  which  includes  the  premises  for  the  rent  of  which 
dns  distress  was  taken,  expired  on  the  5^th  December, 
1821,  it  follows  that  the  whole  of  the  rent  distrained  for 
teemed  since  the  time  when  the  wife's  interest  under  the 
codicil  had  expired;  and  consequently  that  there  could 
bene  holding  by  the  tenant  under  her  personal  repre- 
KDtative.  We  therefore  think,  upon  the  second  cogniz- 
aaoe  also,  the  verdict  must  be  entered  up  for  the  plaintiff; 
that  he  did  not  hold  under  Burton,  as  the  defendant  has 
aD^ed ;  and  that,  upon  the  whole,  the  verdict  is  to  standj 
is  entered,  for  the  plaintiff. 

Postea  to  the  plaintiff. 
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Mondtty^ 
May  24/A. 


A  coach  pro- 
prietor, after 
conamitting  an 
act  of  bank- 


C ARTER  and  Another,  Assignees  of  Peeb,  a  Bankrupt,  f. 

Breton. 

X  HIS  was  an  action  of  trover,  and  brougiit  by  the  pUa- 

tiffs,  as  assignees  of  Peer^  a  bankrupt,  to  recover  the  nine 

. .      of  four  horses,  alleged  to  be  the  property  of  the  bankrupt 

was  unknown  to  The  defendant  pleaded  the  general  issue. 

r4uested  him  to      At  the  trial,  before  Lord  Chief  Justice  Tvudal^  at  WeiHr 

accept  a  bill  of 
exchange  for 
98/.,  at  three 
months*  date, 
for  his,  the 
bankrupt's,  ac- 
commodation. 
The  defendant 
accepted  the 
biU,  which  the 
bankrupt  im- 
mediately in- 
dorsed, and 
gave  to  a  cre- 
ditor in  pay- 
ment for  com. 


minster i  at  the  Sittings  after  the  last  Term,  it  appeandi 
that  Peer,  a  coach  proprietor,  had  committed  an  act  of 
bankruptcy  on  the  10th  December^  1828,  and  a  aeeond 
act  on  the  19th  January^  18^;  that  the  cpmrnisaiog  ma 
sued  out  against  him  on  the  ^rd,  and  that  an  assignment 
of  bis  property  was  made  to  the  plsuntiffs  on  the  Srd  FA' 
ruary  following.  It  further  appeared,  that  the  banbrapt 
bought  and  sold  horses^  and  drove  and  horsed  his  own 
coach  from  London  to  Southampton;  that,  on  the  15lh 
After  this  trans-  December ^  18S8,  the  defendant,  the  bankrui>t,  and  one 

action,  but  on 
the  same  day, 
the  bankrupt 
agreed  to  sell 
the  defendant 
four  horses  for 
70/.  as  part  of 
the  amount  of 
the    acceptance 
But,  to  accom- 
modate the 
bankrupt,  the 
defendant  al- 
lowed him 
to  run  the 
horses  in  his 


Ban\fordt  a  creditor  of  the  latter,  met  at  Souihamptont  «Bd 
that  Peer  requested  the  defendant  to  accept  a  bill  of  ei- 
change  for  98/.,  at  three  months'  date,  for  his,  Peefi^e^  a^ 
commodation ;  that  the  defendant  assented,  upon  whieii 
Peer  drew  the  bill,  which  the  defendant  accepted,  aaj 
which  was  immediately  indorsed,  and  handed  over  by  Peer 
to  Bamfordf  in  payment  for  oats  and  beans,  who  took  it 
away ;  but  that  the  defendant  at  that  time  did  not  kfiov 
that  Peer  had  committed  any  act  of  bankruptcy.  After 
coach  for  nearly  this  transaction,  but  in  the  course  of  the  evening  of  the 
the  expiradon      same  day,  Peer  and  the  defendant  again  met,  when  the 

Ae'^^'wereTe^f-     '^^^^  ^^'^  ^^^^  ^^  ^"g^^  *^  ^*^^  ^^""®  Securfty  for  his  SC- 

vered  to  the  de-  ceptance;  upon  which  P(?er  agreed  to  sell  the  defendant 

fendant,  who         «/,,.i  /ii  . 

paid  the  bill        four  OT  his  horses  (the  horses  m  question),  for  70/.,  as  part 

when  it  became 

due.    The  Jury 

found  that  the  sale  of  the  horses  was  botM  fide,  and  returned  a  verdict  for  the  defendant:— AU^ 

however,  that  the  transaction  was  not  protected  by  the  82nd  section  of  the  6  Geo,  A,  c.  16,  as  it 

only  amounted  to  a  set-off  of  the  price  of  the  horses  against  a  bygone  debt,  and  was  not  a  pa|« 

ment  by  the  bankrupt  within  the  meaning  of  the  act ;  and  the  Court  directed  a  new  trial 
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of  the  amount  of  the  acceptance.  But,  in  order  to  accom- 
iDodate  Aer,  the  defendant  allowed  him  to  employ  the 
horses  m  drawnig  his  coach,  until  the  20th  January  ioV 
Iswing*  when  they  were  delivered  to  the  defendant,  who 
paid  the  amoont  of  the  bill  when  it  became  due. 

Under  these  circumstances,  his  Lordship  left  it  to  the 
Jury  to  say  whether  this  was  a  bond  fide  sale  and  delivery 
of  the  horses,  in  satisfaction  of  the  defendant's  acceptance, 
ID  as  to  amount  to  a  payment  by  the  bankrupt  within  the 
Wkid  section  of  the  sUtute  6  Geo.  4,  c.  16  (a).  The  Jury 
fMuid,  diat  there  was  a  bond  fide  sale  of  the  horses,  and 
aecordingly  returned  a  verdict  for  the  defendant. 


ISdO. 


Mr.  Serjeant  Spankie,  in  the  course  of  the  last  Term, 
•ktsined  a  rule  nisi,  that  this  verdict  might  be  set  aside 
and  a  new  trial  had,  on  the  grounds— ;/Ers/,  that  the 
above  transaction  between  the  bankrupt  and  the  defend- 
lat  as  to  the  delivery  of  the  horses,  was  not  a  bond  fide 
nk,  nor  could  it  be  considered  a  payment  within  the  pro- 
Mioo  of  the  8Snd  section  of  the  statute  6  Geo.  4,  c. 
16^  as  nothing  was  said  with  respect  to  the  sale  of  the 
holies  when  the  defendant  accepted  the  bill  in  question, 
ead  which  he  did  as  a  security  for  a  debt  due  by  Peer  to 


(«)  By  %rhich  it  is  enacted— 
**  That  all  psyuents  really  and 
hmkjide  made,  or  which  shall  here- 
after be  made  by  any  bankrupt, 
or  by  any  person  on  his  behalf, 
before  the  date  and  issuiuf^  of  the 
erauniiiioD  a^ust  such  bank- 
rupt, to  any  creditor  of  such  bank- 
nipt  (such  payment  not  being  a 
fnodnlent  preference  of  such  cre- 
ator), shall  be  deemed  valid,  not- 
^thstanding    any  prior   act    of 
bttkruptcy   by    such    bankrupt 
^mmitted;     and    all    payments 
Tctily  and  homfide  made,  or  which 


shall  hereafter  be  made  to  any 
bankrupt  before  the  date  and  is- 
suing of  the  commission  against 
such  bankrupt,  shall  be  deemed 
valid,  notwithstanding  any  prior 
Hct  of  bankruptcy  by  such  bank- 
rupt committed;  and  such  credit- 
or shall  not  be  liable  to  refund 
the  same  to  the  assignees  of  such 
l)ankrupt,  provided  the  person  so 
dealing  with  the  said  bankrupt 
had  not,  at  the  time  of  such  pny- 
ment  by  or  to  such  bankrupt,  no- 
tice of  any  act  of  bankruptcy  by 
such  bankrupt  committed.** 
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1830.         one  of  his  creditors^  the  defendant  not  being  a  debtor  of  th 
bankrupt  at  the  time.    There  was^  in  ftu^y  no  payment 
between  the  defendant  and  Peer,  and  the  acceptance  oi 
bill  by  the  defendant  formed  no  part  of  the  considerati^^ 
for  the  sale  of  the  horses,  as  it  was  given  before  the  m^^ 
took  place^  and  which  was  altogether  a  distinct  tranaacticr:^ 
In  Bishop  v.  Crawshay  (a),  A.,  a  merchant  in  Lond^^^ 
ordered  goods  to  be  made  by  B.,  a  manfacturer  in  ^^2 
country,  and  they  were  made  to  order,  but  before  t^raei 
were  forwarded  to  A.,  B.  committed  an  act  of  banknip^^e^^ 
and  afterwards  shipped  the  goods,  having  previously,    Im^ 
after  the  act  of  bankruptcy,  drawn  upon  A.  a  bill  o^  ex* 
change  for  a  larger  sum  than  the  price  of  the  good^  o^ 
dered,  which  bill  A.  accepted,  not  then  knowing  tha.%^, 
had  committed  an  act  of  bankruptcy.    The  goods  hara^ 
afterwards  come  to  the  possession  o(  A*,  it  was  held,  t&ii 
the  assignees  were  entitled  to  recover  them  in  trover,  be- 
cause the  property  in  them  remained  in  the  bankrupt; 
both  at  the  time  when  the  act  of  bankruptcy  was  commit* 
ted,  and  when  the  bill  was  accepted  by  A.j  and,  therefbre; 
that  this  was  not  a  payment  protected  by  the  statnte  I 
Jac.  1,  c.  15,  s.  14,  because  A.  was  not  a  debtor  of  jB.8t 
the  time  when  the  acceptance  was  given.    That  case  it 
expressly  in  point,  and  the  82nd  section  of  the  statute  6 
Geo.  4,  c.  16,  extended  and  altered  the  14th  section  of 
the  statute  1  Jac.  1,  c.  15,  and  the  principle  appUcabk 
to  the  one  must  govern  the  other.    Here,  the  defendav 
was  not  a  debtor  of  the  bankrupt  when  he  gave  him  b 
acceptance,  and  which  was  in  the  nature  of  a  security  on 
and  the  transaction  was  completed  before  the  purchase 
sale  of  the  horses,  which  did  not  amount  in  value  to 
sum  drawn  for  by  the  bankrupt:  and  a  payment  to  be 
tected  by  the  statute  must  not  only  be  bondfide,  but  r 
on  the  supposed  existence  of  an  antecedent  debt  or  de 

(o)  3  Bam.  &  Crebs.  415;  S.  C.  5  Do\7.  &  Ryl.  279. 


Mr.  Serjeant  Wilde,  on  a  former  day  in  this  ternii 
itired  cause. — The  defendant  agreed  to  become  surety 
Va  debt  due  from  Peer  the  bankrupt  to  Bamford,  one  of 
Kareditors,  and  for  that  purpose  accepted  a  bill  for  the  ac- 
■amodation  of  Peer,  and  for  which  he  was  to  provide. 
B$  however,  shortly  afterwards  agreed  to  sell  the  defend- 
t  the  four  horses  in  question  for  70/.,  the  amount  of  the 
D  being  98/. ;  but  as  Peer  said  he  wished  to  use  them 
Me  time  longer  for  drawing  his  coach,  the  defendant  allow- 
ijiun  to  do  so,  but  they  were  afterwards  sent  to  him,  and 
ttook  up  the  bill  when  at  maturity.     The  horses  were 

(fl)  9  B.  Moore,  629;  S.  C.  2  Bin^.  334. 
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Iqr  or  on  the  bankrupt.  Secondly/,  although  in  Lyon  y.  Wei-  1830. 
dbs(a),  where  the  goods  of  a  trader  were  distrained  for  rent, 
ud  it  appeared  that  he  had  committed  an  act  of  bankrupt 
qr  previously  to  the  distress,  and  that  the  purchaser  had 
dowed  his  wife  and  family  to  remain  in  possession  after 
tiie«ale  under  the  distress;  it  was  held  that  the  goods  did 
aot  rest  in  the  assignees  of  the  bankrupt  under  the  sta- 
ble 21  c/oc.  1,  c.  19,  s.  11,  as  they  did  not  come  into  the 
ponession  of  the  latter  with  the  consent  of  the  true  owner, 
tttil  after  he  had  become  bankrupt,  and  that  the  words 
athe  statute, ''  at  such  time  as  he  shall  become  bank- 
qpt,"  have  reference  to  the  act  of  bankruptcy,  and  not  to 
be  time  of  issuing  the  commission,  or  when  a  party  shall  be 
tlf  declaredjbankrupt:  yet,  here,  the  horses  not  only  re- 
ipied  in  the  possession  of  the  bankrupt  after  his  bank- 
i^y,  but  such  possession  remained  unchanged  long  after 
te  sale  to  the  defendant,  which  took  place  on  the  15th  De^ 
wtber,  1828,  and  the  bankrupt  continued  to  drive  them 
Jus  coach  until  the  20th  January  following,  vnth  the 
ptent  of  the  defendant.  The  bankrupt,  therefore,  ob- 
ijDed  a  new  credit  by  the  horses  remaining  in  his  hands, 
after  he  had  committed  a  second  act  of  bankruptcy. 
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sold  to  the  defendanti  in  part  satisfaction  of  his  aoeepU 
anoe ;  and  as  they  were  not  delivered  to  him  till  after  Peet 
had  committed  a  second  act  of  bankruptcy»  they  did  do( 
vest  in  the  assignees^  on  the  authority  of  Lyon  t.  WeUum* 
But  the  transaction  between  the  bankrupt  and  the  defend- 
ant is  clearly  protected  by  the  82nd  section  of  the  ststutft 
6  Geo.  4y  c  16.  The  Jury  found  that  the  sale  of  the 
horses  was  a  bond  fide  sale,  and  they  were  sold  to  the  de- 
fendant in  consideration  of  his  having  previously  accepted 
a  Mil  drawn  on  him  by  Peer^  he  having  at  that  time  no 
knowledge  that  Peer  had  committed  an  act  of  btnk- 
mptcy.  In  HiU  v.  Famellia)^  A.  purchased  a  libni; 
of  B.f  a  hop-merchanty  and  paid  him  the  value.  B.  at 
that  time  had  committed  an  act  of  bankruptcyi  of  whick 
A.  had  no  knowledge— and  it  was  held,  that  the  assig- 
nees could  not  recover  the  value  of  the  books,  without  at 
least  tendering  the  price,  inasmuch  as  the  payment  Biade 
by  A.  was  declared  to  be  valid  by  the  82nd  section  of  tha 
6  Geo.  4,  c.  16,  and  that  in  order  to  give  full  effect  to  that 
enactment,  A.  must,  at  least,  have  a  lien  on  the  books  is 
respect  of  which  he  had  made  the  payment,  until  dieaa* 
signees  tendered  him  the  sum  paid.  So,  in  Cask  ?• 
Young  (6),  where  A.  bought  goods  of  a  trader  who  had 
previously  committed  an  act  of  bankruptcy,  and  paid  fif 
them  bond  fide  without  knowledge  of  the  bankruptcy,  it 
was  held  that  the  assignees  under  a  commiasicm  issued 
against  the  seller,  could  not  maintain  trover  for  the  goodbi 
the  payment  being  protected  by  the  statute  1  Joe.  !»  c. 
15,  8.  14.  Where,  therefore,  there  is  a  bond  fide  sale  sad 
payment  made  in  the  ordinary  course  of  trade,  the  Coorta 
will  give  effect  to  those  statutes,  and  protect  the  party  bj 
whom  such  payment  is  made.  Here,  there  can  be  no  doubt 
but  that  the  sale  of  the  horses  was  band  fide;  and  wheQief 

(a)  9  Barn.  &  Cress.  45. 
{b)  2  Bani.  &  Cress.  413;  .S.  C.  3  Dow.  &  Ryl.  652. 


^ 
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h  wm  or  not,  was  most  properly  left  to  the  Jury,  and  it  1830. 
iat  a  queatioti  purely  for  their  consideration.  The  de* 
Maul  paid  the  bill  when  it  became  due,  and  his  liability 
Mdied  at  the  time  of  the  acceptance. 
Hie  whole  dealing  was,  in  point  of  &ct,  one  transaction, 
Ml  Peer,  the  bankrupt,  was  discharged  from  the  debt  he 
nsd  Btmfardf  by  the  bill  in  question,  and  the  defendant 
iioame  the  purchaser  of  the  horses;  and  it  is  immaterial 
iMier  diey  were  paid  for  in  money  or  by  bill;  and  if  a 
nder  sell  goods,  and  allows  the  purchaser  to  retain 
iMta  in  his  custody  for  a  limited  period,  for  a  qualified 
NUpsae,  it  is  not  wi&in  the  statutes;  for,  in  MuUer 
vMu§  (a),  the  mere  possession  by  a  bankrupt  under  an 
|nement  which  was  known  in  the  neighbourhood,  was 
M  not  to  be  a  possession  by  him  within  the  meaning 
tfihe  statute  £1  Joe.  1,  c.  19,  s.  11 ;  and  the  72nd  section 
if  Iht  statute  6  Geth  4f,  c.  16,  is  but  a  re-enactment  of 
Istdaase. 

'Mr.  Serjeant  Spankie,  in  support  of  his  rule. — ^The  bih- 
^fUe$  of  the  transaction  is  wholly  immaterial,  as  the  mere 
iMnfier  of  the  horses  to  the  defendant  will  not  entitle  him 
Ijstain  them,  or  protect  the  transaction,  unless  it  can  be 
billed  to  amount  to  a  payment  within  the  meaning  of  the 
ftid  section  of  the  statute  6  Geo.  4,  c.  16.  It  is  not  ne- 
lavy  to  impeach  the  authority  of  the  cases  of  Hill  r. 
RMdl^  or  Cash  v.  Young,  as,  in  the  former,  the  books 
paid  for  immediately  after  they  were  sold,  and 
femoyed  in  a  day  or  two  afterwards.  The  trans- 
therefore,  was  uno  fltUu,  and  as  the  sale  pre- 
■bd  the  payment,  the  purchaser  became  a  debtor  to  the 
Ir  for  the  amount  of  the  price  agreed  on,  and  the  lat- 
i  had  a  right  to  enforce  payment.  So,  in  the  latter 
m$  there  was  a  bond  fide  payment  for  goods  purchased 

(a)  I  Mau.  &  Selw.  335. 
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1830.        of  a  bankrupt  in  the  ordinary  course  of  trade,  and  fti; 
goods  were  such  as  he  usually  dealt  in.     The  sale,  th(fes 
fore,  raised  an  obligation  on  the  purchaser  to  pay  for  thej 
whilst  here,  there  were  two  distinct  and  separate  tran^a 
tions  between  the  defendant  and  Peer,  viz.  the  accep 
ance  of  the  bill  for  the  accommodation  of  the  latter,  an 
subsequently  the  transfer  of  the  horses  to  the  defendani 
by  way  of  security  for  the  payment  of  the  bill  wliei 
it  should  arrive  at  maturity.     When  the  defendant  gave 
the  acceptance,  and  the  bill  was  indorsed  by  Peer  sod 
transferred   to    Bam/ord,   the  sale  of  the  horses  had 
not  been  thought  of.     It  was,  in  fact,  a  mere  acoon* 
modation  bill,  which  Peer  was  to  provide  for,  and  the 
defendant  lent  his  name  to  make  it  a  negotiable  seen* 
rity.     This  case,  therefore,  falls  within  that  of  Biihp 
V.  Crawshat/j  where  Lord  Chief  Justice  AbboH  said  (a)^ 
''  The  defendants  were  not  debtors  of  the  bankrupt  it 
the  time  when  they  accepted  the  bill ;  he  had  no  daii 
on  them  at  that    time;    and,    if   he  had  not   becoae 
bankrupt,  he  could  not  in  respect  of  any  demand  thci 
existing,    have  maintained  any  action  upon  the  bilL' 
So,  here,  the  defendant  was  not  a  debtor  of  the  baoknpt 
at  the  time  he  gave  his  acceptance,  and  a  payment  to  be 
protected  within  the  82nd  section  of  the  statute  must  bet 
bond  fide  payment  to  a  creditor,  and  not  quaH  a  creditor; 
for,  as  Mr.  Justice  Holroyd  said,  in  Bishop  v.  Crawihojiiji^ 
**  There  was  no  existing  debt  due  from  the  defendants  to 
the  bankrupts  at  the  time  when  they  accepted  the  bill,tiil 
it  was  not  certain  that  there  ever  would  be  such  a  ddbt; 
and,  as  there  was  no  appropriation  of  the  acceptance  ais 
payment  for  the  particular  goods  ordered,  the  money  piid 
in  consequence  of  that  acceptance  cannot  be  conndeiedi 
payment  made  by  a  debtor  of  the  bankrupt  within  As 
meaning  of  the  1  Jac.  1,  c.  15,  s.  14.    Unless,  therefore,  a 

{a)  3  Barn.  &  Cress.  418.  »  Id.  419. 
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It  be  bondfide^  and  contemporaneous  with  a  sale,  it         1830. 

be  protected,  or  fall  within  the  82nd  section  of  the 
fcatote  6  Geo,  4,  by  a  subsequent  arrangement  between 
b«  parties. 

Cur.  adv.  vuli. 

Lord  Chief  Justice  Tindal  now  delivered  the  judg- 
ment of  the  Court,  as  follows  :— 

One  question  in  this  case,  and  the  only  one  upon  which 
t  h  necessary  to  give  a  decision,  is,  whether  the  transac- 
ioD  between  the  bankrupt  and  the  defendant,  imder  which 
die  delivery  of  the  horses  in  question  was  made,  falls  with- 
bj  and  18  protected  by  the  82nd  section  of  the  statute  6 
Geci^c  16. 

The  defendant,  at  the  request  of  the  bankrupt,  after  he 
bid  oommitted  a  secret  act  of  bankruptcy,  accepted  a  bill 
flfeiehange  for  98/.,  for  the  accommodation  of  the  bank- 
npt,  which  bill  was  given  to  Bamford,  a  creditor  of  the 
Wbkmpt,  who  canried  it  away.     In  the  course  of  the  same 
Mnng,  but  after  that  transaction  was  completed,  the 
hnknipt  and  the  defendant  had  a  further  conversation  as 
to  die  seenrity  to  be  given  to  the  defendant  for  his  ac- 
ttftaace;  and,  it  yfas  agreed  between  them,  that  the  bank- 
i^itdiould  sell  four  of  his  horses  to  the  defendant,  being 
tte  ame  horses  for  which  this  action  of  trover  was  brought, 
&r  TQL,  being  part  of  the  amount  of  the  acceptance.   The 
knes  were,  at  a  subsequent  time,  put  into  the  possession 
tf  the  defiendant,  and  the  bill  for  98/.,  was  paid  by  him 
vkea  it  arrived  at  maturity.    These  are  the  facts  of  the 
ttK;  and  it  is  contended  for  the  defendant,  that  the 
tnamc&m  is  protected  by  the  82nd  section  of  the  statute, 
OB  die  authority  of  two  cases  to  which  we  have  been  re- 
ined*   It  is  to  be  observed,  that,  in  each  of  these  cases, 
the  transaction  was  that  of  a  direct  and  distinct  sale  and 
pajment  of  the  price ;  and  the  Court  of  King's  Bench  held 
Tou  nr.  F  F 
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1830.  the  earlier  case  to  be  within  the  statute  1  Joe.  1|  c  I 
the  latter  within  the  82nd  secticm  of  the  recent  it 
Geo.  4»  c  16,  not  upon  the  ground  that  the  pi 
passed  by  the  sale^  but  that  the  payment  could 
deemed  a  valid  payment  for  any  beneficial  purpose 
party  payings  unless  be  was  allowed  to  retain  the  g 
long  as  he  was  kept  out  of  the  money.  .  In  iBCt^ : 
of  the  bankrupt  acts  protects  a  sale  by  the  bankru 
sale^  but  merely  the  payment  of  the  price.  But  tl 
appears  to  us,  not  to  be  so  much  a  sale  of  goods  w 
ment  of  the  price,  as  a  sale  of  goods  with  an  agree 
set  off  the  price  against  a  liability  on  the  part  of  tfa 
rupt.  It  would  be  dangerous  to  extend  the  applic 
the  decided  cases,  so  as  to  give  effect  to  a  set-ofi 
sequence  of  a  subsequent  sale.  This  was  an  ace 
by  the  defendant  for  a  larger  sum,  without  any  n 
to  the  sale  of  the  horses,  which  was  not  then  tfaoi 
and  whether  at  a  short  interval  before,  or  at  a  k 
can  make  no  difference  in  the  principle  of  the  c 
Treating,  therefore,  the  acceptance  of  the  bill  by 
fendant,  which  was  afterwards  honoured  by  him,  a 
tual  advance  of  money,  which  is  the  most  fitvourabl 
considering  it  for  the  defendant,  the  transaction  am 
no  more  than  a  set-off  of  the  price  of  the  horses  a 
bygone  debt,  which  set-off  b  agreed  upon  after  i 
act  of  bankruptcy;  and  we  do  not  think  this 
any  point  of  view,  be  considered  a  payment  wil 
82nd  section  of  the  act.  The  case  seems  to  us 
nearer  to  that  of  Bishop  v.  Crawshay,  cited  for  tl 
tifis,  than  that  of  Hill  v.  FameU.  On  the  whol 
fore,  we  think  that  this  was  not  a  payment  proti 
the  statute,  and,  consequently,  that  the  rule  £ 
trial  must  be  made  absolute.  Although  the  pri< 
for  the  horses  was  70/.,  yet  their  value  might  ] 
been  one  half  that  sum.    It  is  therefore  advisable 
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cauK  should  not  go  down  to  another  Jury.    That^  how-         I8d(>. 
eirer,  is  matter  of  arrangement  between  the  parties,  and, 
if  tbey  cannot  agree,  this  rule  must  be  made- 
Absolute. 


Blogg  v.  Kent.  a^^*"^^; 

May  24M. 

1  HIS  was  an  action  of  assumpsit.     The  declaration  con-  The  plaintiff  in 

tained  four  special  counts,  in  which  the  plaintiff  alleged,  **njj!j^hf°h 

that  the  defendant  had  agreed  to  take  him,  the  plaintiff,  defendant  had 

iMo  his,  the  defendant's,  service,  and  to  employ  him  for  the  him,  the  pUin- 

ifNKeof  a  year;  and,  at  the  expiration  of  that  period,  to  arfindlTnt^iS- 

tAe  hhn  into  partnership.     Breach,  for  not  receiving  vice  for  a  year, 

^  .  ®    and  at  the  ex- 

thepfauntiffinto  the  defendant's  service.  To  these  were  piration  of  that 
ilded  the  common  money  counts.  The  defendant  plead-  hL  intoVart- 
fitr-first.  the  general  issue  to  the  whole  declaration — se-  J^^^^p*  '^"': 

•^        '  ®  ^  firtt  the  general 

tmdhf,  as  to  the  promises  by  the  defendant  in  the  first  iuue;  and«f. 

(mr  counts  of  the  declaration  mentioned,  the  defendant  there^was  no 

ind,  that  there  was  no  agreement  or  memorandum,  or  J|^,^du*^ 

Mte  thereof  in  writing,  signed  by  the  defendant  or  the  >"  writing,  as 

required  by  the 

pirty  to  be  charged  therewith,  or  by  any  other  person  statute  of  fraud*. 
Aeieunto  by  him  lawfully  authorized,  as  required  by  the  ^^i^^  Ihere  was 
itatute  of  frauds.     Replication,  that  there  was  an  agree-  f"  agreement 

^  ^  ^  **  in  wnting;  on 

■ent  or  memorandum  or  note  thereof  in  writing,  signed  which  issue  was 
by  one  George  Blogg ^  he  being  a  person  lawfully  autho*  {hat  the  defend- 
med  by  the  defendant  so  to  do.     Upon  this  replication  J^jn^J^'^JS*'** 

inoe  was  joined;  and  the  defendant  afterwards  obtained  agreement,  al- 
though it  was 
an  order  of  Mr.  Justice  Bosanquet^  calling  on  the  plaintiff  swom  that  it 

to  shew  cause  why  he  should  not  permit  the  defendant  to  ^^  letter^writ- 

nnpect  and  take  a  copy  of  such  agreement.  5f"J*y  J***  ^®" 


fendant's  agent. 


Mr.  Serjeant  Toddy ^  on  a  former  day  in  this  Term,  ob- 

F  f2 


4<34  CASES  IN  EASTER  TERM, 

IddO.  tained  a  rule  nm  to  discharge  this  order,  on  aflUtrits, 
which  stated,  that  the  agreement  or  memorandain  icfe- 
red  to  by  the  plaintiff  in  his  replication,  connsted.of  t 
letter  written  by  George  Bloggf  the  defendant's  agent; 
upon  which  it  was  submitted,  that,  as  the  action  was  not 
brought  on  a  written  agreement,  and  the  plaintiff  had  not 
declared  thereon,  he  was  not  bound  to  produce  it;  for,  is 
Hill  V.  Aland  (a),  where  an  action  was  brought  upon  a  spe- 
cial agreement  contained  in  a  note,  and  the  defendant  ob- 
tained a  rule  to  shew  cause  why  the  plaintiff  should  not 
give  him  a  copy,  the  Court  discharged  the  rule,  became 
the  contract  upon  which  the  action  was  founded  was  a 
parol  contract,  of  which  the  note  was  only  evidence.  So^ 
here,  the  letter  was  only  evidence  of  the  contract  decia^ 
ed  on,  and  the  defendant's  plea,  in  fact,  amounts  to  tbe 
general  issue,  and  the  letter  in  question  might  have  bees 
required  to  be  given  in  evidence  under  it.  In  Batemm 
V.  Phillips  (6),  where  a  person  was  sued  on  a  written  s^ 
curity,  which  he  had  given  for  the  benefit  of  third  persoaib 
and  he  afterwards  got  possession  of  the  writing,  the  Gout, 
on  the  application  of  a  third  party  (the  plaintiff),  iriio 
claimed  an  interest  in  the  paper,  though  he  had  not  sigii- 
ed  it,  compelled  the  defendant  to  produce  it,  that  it  mi^ 
be  stamped  previously  to  the  trial;  yet  the  ground  of  ths 
application  there  was,  that  the  appUcant  had  an  interestia 
the  writing,  which  was  originally  deposited  in  tbe  bands  of 
a  third  person  for  the  benefit  of  the  creditors  of  a  banknqiii 
who  brought  the  action. 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  affidarits  by 
the  defendant  and  his  attorney,  which  stated  that  the  de* 
fendant  had  no  copy  of  the  agreement  or  memorandoB 
referred  to  by  the  plaintiff  in  his  replication.    The  ieaift* 

(a)  1  Salk.  215.  {b)  4  Taunt  157. 


Mr.  Serjeant  Taddy^  in  support  of  his  rule. — As  the 
action  was  not  founded  on  an  agreement  in  writing,  nor 
did  the  plaintiff  declare  upon  it  as  such,  this  case  does  not 
fidl  within  the  general  rule,  which  requires  a  party  to  a  suit, 
who  has  writings  in  his  possession,  to  produce  them  to  ano- 
ther for  his  inspection,  provided  he  has  an  interest  in  them. 
The  letter  in  question  might  be  given  in  evidence  under 
the  general  issue,  as  it  was  only  evidence  of  the  contract, 
aid  not  the  contract  itself.    The  terms  of  the  defendant's 
tODtract  or  undertaking  to  take  the  plaintiff  into  his  service, 
night  be  proved  by  parol.     If  the  defendant  had  only 
fkaded  the  general  issue,  he  would  not  h  ave  discovered 
that  any  agreement  in  writing  existed,  and  the  Court  will 
)H)t  place  him  in  a  better  situation  by  his  having  put  an 
Qimecessary  plea  on  the  record. 

Lord  Chief  Justice  Tindal. — The  fourth  section  of  the 
•latute  of  frauds  (a),  enacts, ''  that  no  action  shall  be  brought 
upon  any  agreement  that  is  not  to  be  performed  within  the 
apace  of  one  year  from  the  making  thereof;  unless  the 

(a)  29  Car.  2,  c.  3. 
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ed  Serjeant  submitted,  that,  as  the  plaintiff  in  his  replica-         18.')0. 

tim  had  shewn  that  the  contract  between  him  and  the  de- 

ftndant  was  not  to  be  performed  within  a  year,  as  the  lat- 

tict  was  to  be  taken  into  partnership  after  serving  for  that 

period,  the  action  could  not  be  maintained  unless  there 

an  agreement,  or  some  note  or  memorandum  thereof, 

writing,  and  signed  by  the  party  to  be  charged,  or  his 

;;  and  as  the  plaintiff  alleged  in  his  replication,  that 

ire  was  an  agreement  in  writing,  and  the  defendant  had 

v^om  that  he  had  no  copy  of  it,  the  plaintiff  must  be  taken 

hdd  it  as  a  trustee  for  both  parties,  and  was  therefore 

%XNmd  to  produce  it  to  the  defendant,  and  allow  him  to 

a  copy,  according  to  the  terms  of  the  Judge's  order. 
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1830.        agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized."  Here, 
it  appears,  on  the  face  of  the  declaration,  that  the  act  up- 
on  which  the  agreement  is  founded,  is  not  to  be  perform- 
ed within  a  year,  as   it  is  alleged  that  the  defendani 
had  agreed  to  take  the  plaintiff  into  partnership  at  the 
expiration  of  that  period :  and  the  defendant  has  pleaded 
that  there  was  no  agreement,  or  memorandum  or  note  there- 
of, in  writing,  signed  by  the  defendant,  or  any  person  there- 
unto by  him  lawfully  authorized,  as  required  by  the  aboye 
statute.     But  the  plaintiff  has  replied  that  there  was  an 
agreement  or  memorandum  or  note  thereof  in  writing, 
signed  by  one  George  Blogg^  he  being  a  person  lawfully 
authorized  by  the  defendant.     It  therefore  appears^  oit 
the  whole  of  the  pleadings,  that  there  is  a  note  or  memo^ 
randum  in  writing  of  the  agreement  or  contract  for  tl^ 
breach  of  which  the  plaintiff  seeks  to  recover.     Althou^^ 
the  second  plea  may  amount  to  the  general  issue,  and  td^ 
letter  in  question  might  be  given  in  evidence  under  it,  ye^ 
the  defendant  had  a  right  to  put  such  a  plea  on  the  reoot«f, 
and,  for  the  purposes  of  this  application,  it  must  be  takeo 
as  if  there  were  one  plea  only;  for,  the  only  issue  between 
the  parties  is,  whether  there  is  an  agreement  or  memono- 
dum  in  writing,  and  the  plaintiff  in  his  replication  has  il* 
leged  that  there  is.     This,  therefore,  is  virtually  part  of 
the  record,  and  refers  to  the  contract  or  agreement  in  tbe 
special  counts  of  the  declaration,  which  shews  that  the 
agreement   was  not  to  be   performed  within  the  space 
of  a  year.    The  defendant,  therefore,  is  entitled  to  in- 
spect the  agreement;  and  it  comes  round  to  the  o^ 
dinary  case,  that,  where  there  is  only  one  copy  of  the 
contract  between  two  parties   in   a  suit,  the  one  who 
holds  it,  holds  it  as   a  trustee,  and  is  bound  to  pro- 
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duce  it  to  the  other^  provided  he  has  an  interest  in  it,         IBao. 
or  it  is  necessary  for  his  defence  to  the  action.  Blooo 


.The  rest  of  the  Court  concurring — 


V. 

Kent. 


Rule  discharged. 


Doe,  on  the  Demise  of  Pearson,  r.  Roe.  Mm/  24M. 

A  RULE  was  obtained  by  Mr.  Serjeant  Starts,  on  a  for-  The  Court  will 

liier  day  in  this  Term,  callmg  on  the  lessor  of  the  plamtiff  ^^^  J, 

te  iliew  cause  why  one  fFUliam  Fineham  should  not  be  <«nieiii  and  de- 
fend M  landlord 

liennitled  to  defend  this  action  of  ejectment,  as  landlord,  in  an  action  of 
under  the  statute  1 1  Geo.  2,  c.  19,  s.  13  (a).  The  motion  alTSe^ut^JSe" 
Wis  founded  on  an  affidavit,  which  stated,  that  the  pre-  \^^^^x^^^' 
miles  sought  to  be  recovered  were  mortgaged  by  three  ^iiewt  that  the 
pencms  of  the  name  of  Knapp,  to  Fineham,  in  1828,  sub-  ^de  at  hit  in- 
jeet  to  an  equity  of  redemption;  that  the  mortgage  had  be-  q'Jf^'tnTthrt' 
cwae  forfeited,  SflOOL  being  now  due  and  unpaid  to  the  >>•  "  bond  fide 

t  1  .  .,,,,.,    interetted  in  the 

aiortgagee;  that  the  tenant  m  possession  had  declined  result  of  the 
to  defend;  and  that  this  application  was  made  on  behalf  of  '"*^ 
Pmcham,  the  mortgagee.  The  learned  Serjeant  referred 
to  the  case  of  Lovelock  d.  Norris  v.  Danc€uter{b),  where 
the  Court  permitted  an  heir-at-law  and  devisee  in  trust  to 
driisnd  as  landlord;  and  Doe  d.  Tilyard  v.  Cooper  (c), 
vhere  a  mortgagee  was  allowed  to  be  made  defendant  with 
the  mortgagor. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  Court 
win  not  permit  a  mortgagee  to  come  in  and  defend  as  land- 


(«)  See  tins  section,  next  page.      Term  Rep.  122. 

{b)  3  Teroa  Rep.  783;  S,  C.  4         (c)  8  Term  Rep.  G45* 
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1830.  lord,  unless  he  shews  that  the  application  is  made  bmi 
JidCf  and  at  his  sole  instance,  and  also  that  his  tide  ii 
likely  to  be  affected.  He  ought  not  to  be  allowed  to  pn- 
judice  the  rights  of  the  mortgagors;  and  if  thelenor  of 
the  plaintiff  recovers  in  this  action,  it  may  be  cnnsislirt 
with  the  title  of  the  mortgagee. 

Mr.  Serjeant  Storks^  in  support  of  his  rule. — ^Itmitk 
.  assumed  that  a  mortgagee  has  an  interest  in  any  qneitbi 
touching  the  land  which  has  been  conveyed  to  him  lif 
mortgage,  although  he  has  not  previously  exercised  mf 
act  of  ownership  over  the  property.  The  only  object  of 
the  present  application  is  to  prevent  cireoity  of  action«iai 
it  is  quite  clear,  that,  if  the  legal  title  is  in  the  moxtgagBi^ 
he  may  bring  another  action.  There  la  no  waggatSm 
that  there  has  been  any  collusion  between  the  partieii 
In  Doe  d.  Tilyard  v.  Cooper^  the  Court  permitted  the 
mortgagee  to  be  made  defendant  with  the  mortgagor,  od 
the  mere  simple  statement  that  he  was  the  mortgagee. 

Lord  C.  J.  TiNDAL. — This  is  a  motion  founded  on  the 
statute  1 1  Geo.  2,  c.  19,  s.  13,  by  which  it  is  enacted^ "  duit 
it  shall  be  lawful  for  the  Court  in  which  an  ejectmoit  ii 
brought,  to  suffer  the  landlord  to  make  himself  defendaali 
by  joining  with  the  tenant  or  tenants,  to  whcmi  the  dedi- 
ration  in  ejectment  shall  be  delivered,  in  case  he  or  thej: 
shall  appear ;  but  in  case  such  tenant  or  tenants  shall  le- 
fuse  or  neglect  to  appear,  judgment  shall  be  signed  against 
the  casual  ejector  for  want  of  such  appearance;  but,  if  the 
landlord  of  any  part  of  the  lands,  &c.,  for  which  such 
ejectment  was  brought  shall  desire  to  appear  by  himsd^ 
and  consent  to  enter  into  the  like  rule  that,  by  the  ooune 
of  the  Court,  the  tenant  in  possession,  in  case  he  had  ap- 
peared, ought  to  have  done;  then  the  Court  where  such 
ejectment  shall  be  brought,  shall  and  may  permit  such  land- 
lord so  to  do,  and  order  a  stay  of  execution  upon  such 
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judgment  against  the  casual  ejector,  until  they  shall  make         1890. 
finther  ovder  therein.**    Although  this  clause  has  been  be- 
neficiany  construed  to  extend  not  only  to  landlords  pro- 
perly to  called,  who  are  in  receipt  of  the  rents  and  profits 
of  the  premiaes,  but  also  to  ail  persons  claiming  title  there- 
to ccmustently  with  the  possession  of  the  occupier,  as  to  a 
mortgagee,  yet  the  question  in  such  a  case  is  not  only 
whedier  the  application  is  made  at  the  instance  of  the 
iMftgagee,  but  whether  he  is  really  and  band  fide  inter- 
Qited  in  the  result  of  the  suit,  or  whether  he  is  merely  put 
ia  notion  to  answer  the  purposes  of  some  third  party,  who 
^seb  to  set  up  his  own  interest  through  the  mortgagee. 
fine  it  it  merely  sworn  that  the  application  was  made  on 
lnhalf  of  the  mortgagee,  but  he  does  not  state  that  he  is 
lansiilf  interested  in  the  matters  in  dispute  between  the 
]nitiea  to  the  suit,  and  it  is  probably  immaterial  to  him 
irhetber  the  tenant  holds  immediately  under  the  mortga- 
^pns,  or  any  other  person.    The  mortgagee  might  remain 
in  the  same  situation  whatever  the  result  of  this  action 
sught  be,  and  he  does  not  even  state  that  it  was  his  wish 
to  defend  as  landlord.    It  was  probably  the  desire  of  his  at- 
toney  that  he  should  do  so,  and  there  may  be  a  prior  mort- 
gigee  who  may  set  up  his  claim  at  the  trial.    We  there- 
toie  think  that  the  present  applicant  does  not  bring  him- 
adf  within  the  terms  of  the  statute,  as  he  does  not  shew 
that  he  b  himself  desirous  of  being  permitted  to  defend 
IS  landlord,  or  that  he  has  any  interest  in  the  subject 
matter  in  dispute. 

Per  Curtow-r 

Rule  discharged. 
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M^^^th  GoDEFROY  V.  Jay,  Gent.  One  &c 


In  an  action  ^  ^^  ^^^  '^  action  OD  the  case,  and  brought  agnvt  • 

brought  in  thia  the  defendant,  an  attorney,  for  negligence  in  aflowiDg jadg- 

an  attorney  for  ment  to  go  by  default,  in  an  action  which  the  plaintiff  hai 

afll^"^;  retained  him  to  defend.    The  writ  was  sued  out  on  die 

instead  of  a  gi-  iQ^  November,  1829,  but  the  declaration  was  deBvciedtoo 

neral  special  '  ' 

imparlance,  ,  hite  in  the  last  Hilary  Term  to  entitle  the  plaintiff  to  a  phi 
viiege  in  abate-  pf  that  Term.     The  defendant,  on  the  first  day  of  dv 

Court  of  King*a  ^U  advantages  and  exceptions,  as  well  to  the  writ  ai  to 
piaintiflrhaving  the  declaration,  prayed  leaye  to  imparl  thereunto,  boi^ 
as^a  nuiuty  ai^  Until,  &c.,  and  it  is  granted  to  him  &cJ*  He  aftenmdi 
r^m^tblf  Court  P^^^^^  ^^  privilege  in  abatement,  as  an  attorney  of  die 
set  it  aside,  on     Court  of  King's  Bench.    The  plaintiff  treated  this  pkan 

tbe  terms  of  the  ,,.  i     .         i  .         i  .1  /•  _a 

defendant's        a  nullity,  and  signed  mterlocutory  judgment  as  for  win 

pleading  issu-         f        1 
ably,  and  to  ^^  *  P*®*« 

merits;  al- 
though the  plea 

might  not  have  Mr.  Serjeant  Cross f  on  a  former  day  in  diis  Term,  ob- 
bie  on^emur-     taiucd  a  rule  calling  on  the  plaintiff  to  shew  cause  iriqf 

this  judgment  should  not  be  set  aside  for  irregularity,  widi 

costs. 

Mr.  Serjeant  IViUe  now  shewed  cause.— The  pleaiii 
nullity,  as  it  is  pleaded  to  the  jurisdiction  of  the  Court* 
At  all  events,  it  is  bad  after  a  special  imparlance,  foff 
when  a  party  comes  into  Court  and  craves  its  indulgcnee 
by  imparling  and  saving  to  himself  all  advantages  and  ei- 
ceptions  to  the  writ  and  declaration,  he  cannot  afterwuds 
dispute  or  deny  the  jurisdiction.     In  Chatland  v.  Jlor*- 
ley  (a),  where  an  attorney,  being  sued  by  bill,  pleaded  iui 
privilege  not  to  be  compelled  to  answer  any  bill  exhibited 
against  him  in  the  custody  of  the  marshal  &c.,  and  con- 
cluded by  stating  that  the  Court  would  not  take  fiirdier 

{a)  12  East,  544. 


rer. 


Jat. 
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• 

eognisanoe  of  the  action  aforesaid  depending  against  him         1830. 
(instead  of  praying  judgment  of  the  bill,  and  that  it  might     J    '     ' 
be  quashed),  the  Court  said,  *'  that  it  was  not  to  be  consi-  v. 

dered  aa  a  plea  to  the  jurisdiction :  it  only  objected  to  the 
Court's  taking  cognizance  of  the  action  against  one  of  its 
attorneys  in  this  form:  it  does  not  deny  that  the  Court 
have  jurisdiction  in  another  form.     Therefore,  they  gave 
judgment  that  the  Court  would  not  take  further  cognias- 
ance  of  the  action  in  this  form,  and  that  the  bill  should  be 
qutshed."     Here,  however,  the  defendant  |has  pleaded, 
that  he  ia  an  attorney  of  the  Court  of  King's  Bench^  and 
not  of  this  Court,  and  that  he  is  not  liable  to  be  sued  here, 
wbidi  is  clearly  a  plea  to  the  jurisdiction.     Mr.  Serjeant 
WJIiams,  in  a  note  to  Mellor  v.  Walker  (a),  says—''  The 
defendant  cannot,  after  a  special  imparlance,  plead  to  the 
jirisdiction  of  the  Court;  therefore,  if  he  be  entitled  to  an 
imparlance  to  the  next  term,  and  would  i^lead  to  the  ju- 
lifldiction,  he  must  have  a  still  more  special  imparlance, 
vUk  a  Mating  of  aU  advanictges  and  exceptions  whatso- 
eoer.    Thb  is  usually  denominated  a  general  special  im^ 
parlaneef  and  can  only  be  obtained  by  an  application  to 
the  Court  on  motion,  within  the  first  four  days  of  the 
next  Term;  and  it  is  in  the  discretion  of  the  Court,  go- 
verned by  the  particular  circumstances  of  the  case,  to 
gnot  it  or  not.    If  the  defendant  plead  in  abatement  after 
a  general  imparlance,  or  to  the  jurisdiction  after  a  special 
imporiance,  the  plaintiff  may  either  sign  judgment,  or  ap- 
ply to  the  Court  to  set  aside  the  plea ;  or  he  may  demur 
to  it"    In  Bacon's  Abridgment  (6),  it  is  said — **  After  a 
general  imparlance,  an  officer  cannot  plead  his  privilege, 
because,  by  imparling,  he  affirms  the  jurisdiction  of  the 
Court;  but,  by  the  better  opinion,  it  seems,  that,  after  a 
ipetial  imparlance,  he  may  plead  his  privilege."    And  Mr* 
GwUlim  states,  in  a  note — "  By  a  special  imparlance  in 

(a)  2  Wms.  Saund.  2  (b.)  n.  2. 
(b)  5th  Edit.,  by  GwUUm^  tit.  ^  Abatement,"  C. 
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1830.  this  case,  must  be  understood  a  general  spedal  impuv^ 
lance."  In  Grant  y.  Lord  Sondes^  Lord  Chief  Justice 
De  Grey  said  (a) — ''  Every  dilatory  plea  is  held  strictly 
to  certain  rules.  They  must  be  offered  in  the  fint  in- 
stancci  and  pleaded  without  any  repugnancy.  They  can- 
not be  pleaded  after  a  general  imparlance,  because  when 
you  ask  a  favour  and  gain  time,  you  admit  aU  before  to 
be  right.  To  avoid  the  injustice  that  might  sometimes  hap- 
pen by  adhering  too  strictly  to  this  rule,  two  special  man- 
ners of  imparling  are  allowed;  there  being  three  Idndsof 
imparlances  in  all.  The  first  sort  of  special  imparlances 
saves  to  the  defendant  the  right  of  excepting  to  the  writ 
and  count,  and  these  are  granted  of  course,  upon  applica- 
tion at  the  oflSce.  The  other  sort  of  special  imparlances 
(which  saves  all  manner  of  exceptions,  and,  among  tbe 
rest,  the  exception  to  jurisdiction)  is  discretionary.  It 
must  depend  oA  particular  circumstances,  which  are  left  to 
the  decision  of  the  Court.**  That  is  the  true  distinctkni; 
and  here,  as  the  defendant  pleaded  to  the  jurisdiction  of 
the  Court,  without  applying  for  a  general  special  i^lpa^ 
lance,  the  plaintiff  had  a  right  to  treat  the  plea  as  a  mdE- 
ty^and  to  sign  judgment. 

Mr.  Serjeant  Cross^  in  support  of  his  rule. — A  plea  to 
the  jurisdiction,  is  not  properly  a  plea  in  abatement,  though 
in  its  consequence  it  be  so  (6).  In  fPentworthY*  Sqnib((il$ 
the  Court  held,  that,  after  a  special  imparlance  (eabiUe*' 
ceptionibus  tarn  ad  breve  quam  ad  narratiottemj,  one  may 
plead  in  abatement  of  the  writ  orcount;  afterastillmoreqpc- 
cial  imparlance  (salvis  omnibus  exeepHonibuseiadvaniitf^ 
quibuscunquej,  one  may  plead  to  the  the  jurisdicti<m  of  tiie 
Court.  There,  the  question  arose  on  demurrer,  and  it 
is  clear,  that  such  a  plea  may  be  pleaded  after  a  8p^ 
cial  imparlance.     In  Chatland  v.  Thamlejf,  no  queatioi 

(a)  2  Sir  W.  Bl.  1096.     (b)  Bac.  Abr.  Tit.  «  Pleas  and  Pitadk^''  ti* 

(c)  1  Lutw.  46;  S,  C,  12  Mod.  529. 
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arose  as  to  an  imparlance,  but  merely  as  to  the  form  of  the         1830. 
c^oochiaion  of  the  plea,  by  which  the  Court  said,  that  it 
could  not  be  considered  as  a  plea  to  the  jurisdiction.    Lord 
Chief  Baron  Gilbert^  in  his  History  of  the  Court  of  Com' 
tmom  PleaSf  says  (a), — "  Privilege  can  be  only  pleaded  af- 
ter a  general  imparlance,  because  it  is  neither  an  objection 
to  the  writ^  bill,  or  count    1  Sid.  29,  2  RoUe's  Rep.  344, 
aeema  to  be  contrary,  and  that  privilege  cannot  be  plead- 
ed after  imparlance;  it  is  not  said,  in  either  of  the  cases, 
tiiat  it  was  a  special  or  general  imparlance,  and  the  latest 
mobtion,  viz.,  Hardres  and  Luiwyche^  are  express  in 
pobt,  that  it  may  be  pleaded  after  a  special  imparlance, 
fir  it  does  not  oust  them  of  their  jurisdiction,  but  is  a  pri- 
'vil^  which  each  Court  allows  the  officers  of  another,  to 
le  toed  in  their  own  Court"    In  BeU  v.  Alexander  (6), 
the  Court  held,  that  the  plaintiff  cannot  treat  a  plea  as  a 
nnOity,  and  sign  judgment,  unless  it  be  palpably  a  sham 
plea.    The  plaintiff,  therefore,  should  either  have  applied 
to  the  Court  to  set  aside  the  plea,  or  he  ought  to  have  de- 
narred  to  it,  and  not  have  treated  it  is  a  nullity  and  sign- 
ed judgment  in  the  first  instance. 

Lord  Chief  Justice  Tindal. — We  think  that  if  this  plea 
W  been  demurred  to,  it  could  not  have  been  sustained. 
At  the  same  time,  as  the  question  mvolves  a  point  of  some 
i>ioety,  it  was  too  much  for  the  plaintiff  to  take  it  upon 
^himself  to  treat  it  as  a  nullity  and  sign  judgment.  The 
judgment  therefore  must  be  set  aside,  on  the  terms  of  the 
defendant's  pleading  issuably,  and  to  merits,  and  the  costs 
of  letting  aside  the  judgment  must  be  taken  as  costs  in 
tbe  cause. 

« 

The  rest  of  the  Court  concurring — the  rule  was,  on 
these  terms,  made — 

Absolute. 

(a)  2nd  Edit.  Page  186.  {h)  6  Mau.  &  Selw.  133. 


EASTER  TERM. 


Beo.  Gen. 

REGULA  GENERALIS. 

Motions  for  new  M.T  IS  ordered  by  the  Court,  that,  in  future,  in  Hi 
^    '  and  Trinity  Terms,  no  motion  for  a  new  trial  shal 

heard,  unless  such  motion  be  actually  made  within 
first  four  days  of  each  of  the  said  Terms. 

N.  C.  TiNDAL, 

J.  A.  Park, 

S.  Gaselee, 

J.  B.  BOSANQUEI 


END  OF  EASTER  TERM. 
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IN  THE  ELEVENTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV. 


Sharp  t;.  Sharp.  1830. 

i  JHE  following  case  was  sent  by  his  Honour,  the  Master  a  tetutor,  after 
of  the  Rolls,  for  the  opinion  of  this  Court :—  dSSfSfodw  *£ 

paid,  and  giv- 
ing  Tarioiu  pe- 

**  Thomas  Sharp^  late  of  Silver  Street,  in  the  parish  of  cuniary  legacies 
Botolph,  in  the  town  o(  Cambridge,  tailor,  deceased,  gave  and  be-"' 
^he  late  husband  of  the  defendant,  being  in  his  life-time  2idol?* « ^e" 
^>id  at  the  time  of  his  death  seised  in  fee-simple  of,  or  '^hpif  of  hii  re- 
sell entitled  to,  considerable  real  estates,  made  his  will,  ty,  in  the  Bank 
>>earing  date  the  30th  October,  1822,  and  thereby,  after  ll^^^^^^^ 
directing  that  his  just  debts,  funeral  expenses,  and  the  •'«>*  freehold 
charges  of  proving  his  will,  should  be  paid  and  satisfied  ai«o  a  freehold 
^  bis  executrix  and  executors  thereinafter  named^  and  (withotherfree^ 
afker  giving  several  pecuniary  legacies  for  the  benefit  of  ^"^i^^a^^* 
his  children  therein  mentioned,  proceeded  in  the  words  copyhold  estate 
foQowing,  that  is  to  say — *  I  give  and  bequeath  to  my  dear  E.  B.,  also  a 
wife  Emilia  Sharp  the  whole  of  my  remaining  property,  j^^St  ^.  ^^ 

all  right  and 
-^  title  to  the  tame  : 

^^*^»  that  the  widow  took  an  estate  in  fee  simple  in  the  freehold,  and  a  cnitoinary  fee  in  the 

*'***..  ly.  G  a 
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1830.  in  the  Bank  of  England  or  otherwise;  and  also  a  freehold 
house  which  I  now  live  in,  situated  in  Silver  Street,  in  the 
parish  of  St.  Botolph,  in  the  town  of  Cambridge;  also  a 
freehold  estate  in  Regent  Street ,  in  the  parish  of  St  An- 
drew, in  the  town  of  Cambridge;  also  about  sixty-one 
acres  of  freehold  land,  with  a  house  and  bam  thereon,  si- 
tuated in  the  fens,  and  in  the  parish  of  Bottesham,  in  the 
county  of  Cambridge;  also  about  sixteen  acres  of  fen  land, 
freehold,  with  a  house  and  bam  thereon,  adjoining  the 
above  sixty-one  acres  of  land  in  Bottisham  fen ;  also  abont 
twelve  acres  of  freehold  fen  land  in  the  parish  of /SJ^re^Aam, 
in  the  Isle  of  Ely,  in  the  county  of  Cambridge;  also  a 
copyhold  estate  of  the  manor  of  Ely  Barton^  and  now  oc- 
cupied by  Mr.  Benjamin  Pope,  of  Stretham,  and  is  the 
estate  I  lately  purchased  of  Mr.  AsweU  Peacock;  also 
a  leasehold  estate  purchased  of  the  assignees  of  Mr. 
Z>.  BlackleCf  and  which  is  in  the  parish  of  St  Aih 
drew  the  Less,  otherwise  called  Barnwell,  in  the  town 
of  Cambridge:  with  all  right  and  title  to  the  same. 
I  also  leave  my  wife  all  monies  that  should  be  in  my  pos- 
session at  my  decease,  and  all  monies  due  to  me  on  aD 
mortgages,  notes  or  note  of  hand,  with  all  interest  doe 
thereon;  also  all  my  household  fumiture,  plate,  linen, 
china,  and  glass,  and  all  other  effects.  I  abo  leave  my 
•dear  wife,  Emilia  Sharp,  all  my  share  of  the  property  due 
to  me  out  of  the  business  as  carried  on  in  the  firm  of  Mean. 
William  Sharp,  Thomas  Sharp,  and  Frederick  Sharp  ojij* 
the  property  so  belonging  to  my  share  consists  of  estates, 
freehold  and  leasehold,  mortgages^  bonds,  notes  of  hani$ 
bills  and  drafts,  cash,  and  monies  in  the  bankers*  hands, 
and  outstanding  debts,  and  the  stock  in  trade.*  , 

''  The  testator  died  on  the  6th  March,  1823,  without 
revoking  or  altering  his  will,  leaving  the  defendant,  his 
widow,  and  the  plaintiff,  his  eldest  son  and  heir-at-law, 
and  also  his  heir  by  the  custom  of  the  manor  of  Ely  Baf- 
ton,  him  surviving. 


The  case  came  on  for  argument  in  the  course  of  the  last 
-Waiter  Term. 

Mr.  Serjeant  Senven^  for  the  pUintiff. — The  defendant, 

%lie  widow  of  the  testator  Thomas  Sharp^  took  only  an 

estate  for  life.     It  is  a  long  established  rule  of  law,  that, 

sinless  in  the  will  are  found  words  whereby  the  Court  can 

be  warranted  in  enlarging  the  limitation  to  a  fee  simple, 

tiiey  are  bound  to  hold  it  to  convey  an  estate  for  life  only. 

This  has  been  the  constant  practice  from  the  case  of  Fatr- 

y«  V.  Heron  (a),  down  to  the  present  time,  and  the  rule 

11  not  now  to  be  shaken.     There  must  be  shewn  on  the 

&oe  of  the  will  a  clear  intent  to  give  to  the  wife  an  estate 

in  fieei  to  the  exclusion  and  disherison  of  the  heir-at-law. 

It  may  either  be  done  by  express  words  of  limitation,  or 

by  inference;  but  it  must  be  shewn  to  be  so  by  necessary 

implication.     The  will  in  this  case  is  extremely  confused  as 

to  the  description  of  the  testator's  property.    The  word 

**  estate  "  is  used  with  reference  to  one  part  of  it,  and  the 

^^ord  "  land  "  only  with  reference  to  other  part.    The  case 

^(Rex  d.  Bowes  v.  Blackett{b)  establishes  that  no  gene- 

1^  intent  shall  alter  the  rule  of  law ;  but  that  the  intention 

Hmst  be  manifest  and  clear,  not  merely  conjectural.     It 

has  frequently  been  held  that  the  introductory  words  of  a 

(«)  Prec.  in  Chan.  ^.  (b)  Cowp.  24a 

Ga2 
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^  The  estates  devised  by  the  said  will  consisted  of  the         \S30, 
8e?eralfireehold  and  copyhold  messuages,  lands,  tenements, 
and  hereditaments,  in  the  will  particularly  described." 

The  question  for  the  opinion  of  the  Court  was — "  whe- 
eler the  defendant,  Emilia  Sharp,  was  entitled  to  an  estate 
C<)r  her  life,  or  to  an  estate  in  fee  simple  in  all  or  any,  and 
^vhieh,  of  the  messuages,  lands,  tenements,  and  heredita- 
xaaents,  devised  by  the  said  will  of  her  late  husband,  Tho^ 
Sharp,  the  testator." 
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1830.  will  may  be  used  as  pointing  out  the  intention  of  the  i 
There  are,  however,  none  such  in  this  will.  Th< 
eluding  words  of  the  devise  may  be  relied  on  as  cc 
ing  an  estate  in  fee  to  the  widow;  and  the  quest; 
whether  or  not  they  over-ride  the  whole  will.  The 
"  as  to  all  my  worldly  estate,"  have  been  held  to  ; 
fee — Loveacres  d.  Mudge  v.  Blight  (a) ;  but  they  hai 
been  frequently  qualified.  In  Denn  d.  GaskinY. 
k$n{b),  the  testator  devised  thus — "  as  to  all  such  w 
estate  as  God  has  endued  me  with^  I  give  and  beque 
follows:  I  give  and  devise  all  that  my  freehold  met 
and  tenement  lying  in  G.,  together  with  all  housef 
and  appurtenances  whatsoever  belonging  to  the  sai 
M.  R.y  G.  R.,  and  T.  R.  equally;'*  and  then  beque^ 
amongst  other  pecuniary  legacies,  ten  shillings  to  hii 
at-law:  it  was  held  that  the  devisees  took  an  estate  i 
only.  So,  in  jPro^rntor/on  d.  Wright  v.  Wright  {e), 
held  that  general  introductory  words  in  a  will  *'  as  1 
ing  all  my  temporal  estate,  &c.,'*  though  they  have 
effect  in  the  construction  of  the  will,  are  not  of  them 
sufficient  to  extend  a  devise  for  life  to  a  fee;  and  in  ( 
right  d.  Drewry  v.  Barron  {d),  where,  after  the  inti 
tory  words,  *'  as  touching  the  testator's  worldly  estate 
he  devised  a  cottage,  house,  &c.,  to  A,  and  hb  bein 
also  gave  to  £.,  whom  he  named  his  executrix,  "  a 
singular  his  lands,  messuages,  and  tenements,  by  her 
ly  to  be  possessed  and  enjoyed :"  it  was  held  that  tl 
ter  words,  being  ambiguous,  did  not  pass  the  fee  a( 
the  heir,  but  might  mean  free  of  incumbrances,  oi 
punishable  of  waste;  and  that  the  word  ''estate,"  ii 
introductory  clause,  could  not  be  brought  down  inCc 
latter  distinct  clause.     So,  the  word  ''  hereditaments ' 


(a)  Cowp.  352.  Blac.  889. 

(b)  Cowp.  660.  (d)  1 1  East,  220. 
(£)  3  Wy«.  414;  5.  C.  2  Win. 
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been  held  not  per  te  to  pass  a  fee.  Canning  v.  Canning  (a).  1830. 
Ikfin  d.  Moore  v.  MeUor  (6).  In  the  present  case,  the 
word  **  estate  **  is  used  merely  as  a  word  of  locality,  and 
is  only  used  once,  in  reference  to  the  house  in  Re^ 
gent  Street f  Cambridge*  In  Wilkinson  v.  Merryland  (c), 
the  testator,  being  possessed  of  lands  in  A.^  B.^  and 
C,  in  fee,  devised  the  lands  in  A.  and  D.  to  seve- 
ral persons,  and  their  heirs,  and  then,  after  giving  se- 
Teral  small  legacies,  devised  to  his  wife — **  all  the  rest  of 
his  goods,  chattels,  leases,  estates,  mortgages,  debts,  ready 
money,  plate,  and  other  goods,  whereof  he  was  possessed, 
ifter  his  debts  and  legacies  paid*' — it  was  held  that  the 
wife  took  only  an  estate  for  life.  Where  debts  are  charged 
on  the  freehold  estate  the  fee  will  sometimes  pass.  Can- 
ning V.  Canning.  Dictins  v.  Marshall  {d).  But  in  Doe  d. 
Small  Y.  Allen  (e),  where  the  testator  devised  thus: ''  As  to 
what  real  and  personal  estate  it  has  pleased  God  to  bless  me 
with  (all  my  debts,  &c.,  being  first  paid  out  of  my  person- 
al, and  if  that  is  not  sufiicient,  out  of  my  real  estate),  I  give 
ind  dispose  of  the  same  as  follows :  I  devise  all  my  mes- 
saages,  lands,  tenements,  and  hereditaments  in  S.,  &c.,  to 
AJ* — it  was  held  that  ^.  took  only  a  life  estate.  In  Denn 
i»Mellorv.  Moore,  A.,  possessed  of  real  and  personal 
property,  devised  as  follows :  ''  All  the  rest  of  my  lands, 
tenements,  and  hereditaments,  either  freehold  or  copy- 
hold, and  also  all  my  goods,  chattels,  and  personal  estate, 
after  payment  of  my  just  debts  and  funeral  expenses,  I 
^Te,  devise,  and  bequeath  the  same  to  my  wife  J3.  /'  ap- 
pointmg  JB.  sole  executrix — the  Court  of  King's  Bench{f) 
held  that  these  words  gave  B.  only  an  estate  for  life  in  the 
realty.  This  judgment  was  reversed  in  the  Ej:cheqtier 
Chamber  {g),  on  the  ground  that  there  was  a  clear  intent 

(fl)  Moseley,  242.  (rf)  Cro.  Eliz.  330. 

(^)  5  Term  Rep.  558.  (e)  8  Term  Rep.  497. 

(0  Cro.  Car.    447,    cited  in  U' )  ^  'f  cnn  Rep.  558. 

*  ^myn,  339.  (g)  2  Bog.  &  Pul.  247- 
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1830.  to  convey  the  fee;  but  the  House  of  Lords,  on  appeal  (a), 
reversed  the  judgment  of  the  Exchequer  Chamber^  and  at 
finned  that  of  the  Court  of  King's  Bench.  Here,  how- 
ever, the  debts  are  specifically  charged  upon  the  peraoo- 
alty.  The  general  rule,  however,  is  dear,  that  the  lla^ 
at-law  shall  not  be  disinherited  unless  the  intentioD  of  the 
testator  be  distinct  and  manifest.  In  BigJU  d.  Miichdl 
v.  Sidebotham  {b\  the  testator  devised  as  follows:  **  I  giie 
and  devise  to  A.,  her  heirs  and  assigns  for  ever,  aD  my 
lands  at  B.,  and  I  give  and  bequeath  to  A.  aforesaid,  att 
my  lands  at  C." — it  was  held  that  A.  took  an  estate  for  life 
in  the  lands  at  C,  and  that  the  reversion  thereof  should 
descend,  although  the  will  began  with  these  introductory 
words — **  for  those  worldly  goods  and  estates  wherewith  it 
hath  pleased  God  to  bless  me,"  and  contained  a  legacy  of 
one  shilling  to  the  heir-at-law.  In  Doe  d.  Spearing  t. 
Buckner  (e),  the  testator,  having  given  4,000/.  to  A.  and  £., 
in  trust  for  certain  persons,  by  a  residuary  clause  gate 
*'  all  the  rest  of  his  estate  and  effects,  of  what  nature  so- 
ever, to  A.  and  jB.,  their  executors  and  admimstratora,  m 
trust  to  add  the  interest  to  the  principal,  so  as  to  accumur 
late  the  same,  it  being  his  will  that  the  residue  should  not 
pass  but  at  the  time  and  manner  as  the  principal  sum  of 
4,000/.  was  directed  to  be  paid" — it  was  held  that  a  houae^ 
the  only  freehold  of  which  the  testator  was  seised,  did  not 
pass  by  the  will,  notwithstanding  there  were  general  wordi 
in  the  introductory  clause, ''  as  to  all  my  estate  and  etifectSi 
both  real  and  personal."  And  in  Doe  d.  CIMd  v.  Wright  (4)f 
a  distinction  was  made  between  ''estate"  and  ''land.' 
There,  the  devisor,  after  the  introductory  words,  ''as 
touching  such  worldly  and  personal  estate  wherewith  it 
has  pleased  God  to  bless  me,"  gave  an  estate  for  life  to 
his  wife  in  his  estates  in  A.  and  ^.,  and  then  devised  to 


{a)  7  Bro.  P.  C.  607.  ic)  6  Term  Rep.  610. 

(6)2  Doug.  759.  (c/)  8  tcrni  Rei>.  64. 
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jF.  W.  **  all  his  lands^  freehold^  copyhold,  and  leasehold,         1830. 

ixkA.r  **  also  all  his  estate^  freehold  and  copyhold,  in  B.  /' 

jmd  it  was  held  that  F.  W.  took  only  an  estate  for  life  m 

JKmainder  in  the  devisor's  estate  in  A.    The  concluding 

^ords  of  the  devise  in  this  case,  which  will  be  reUed  upon 

-tat  the  defendant — ^*  with  aU  right  and  title  to  the  same'* 

— must  he  taken  to  refer  to  the  description  of  property  last 

aneotioned  in  the  will,  vis.  to  the  leasehold  in  Barmcell, 

to  which  they  are  more  properly  applicable.      Taking 

the  whole  of  the  will  together,  there  is  an  entire  absence 

of  all  words  tending  to  shew  an  intention  in  the  testator 

to  disinherit  the  heir-at-law,  who  is  entitled  to  the  favour 

the  Court 

Mr.  Serjeant  Adams f  contra, — The  testator's  widow 
took  a  fee  in  all  the  property  devised.      The  general 
principle  contended  for  on  the  part  of  the  heir-at-law, 
11  not  questioned.    Undoubtedly,  the  heir  is  not  to  be  dis- 
inherited unless  a  clear  intent  to  that  effect  appears  upon 
the  &ce  of  the  will;  neither  will  the  word  *^  estate"  pass  a 
fee  unless  the  intention  of  the  testator  manifestly  be  that 
the  fee  shall  pass.     In  Andrew  v.  Sotdhouse  (a),  a  devise 
of  the  testator's  lands  at  FT.,  andaU  his  interest  in  the  es- 
tates of  i^.  C,  deceased,  to  L.  A.  for  life,  and  after  L.  A.\ 
decease  to  E.  S.,  charged  with  an  annuity  for  F.  71  for 
IHe,  was  held  to  give  a  remainder  in  fee  to  E,  S,;  and 
Lord  Kenyan  there  said — ''  For  nearly  half  a  century  it 
has  been  the  wish  of  the  Courts  to  give  effect  to  the  in- 
tention of  the  devisor  as  far  as  they  can.    It  has  frequent- 
ly been  observed,  that,  in  almost  every  case  where  the 
^ords  of  the  devise  have  been  so  restrained  as  to  give  only 
ui  estate  for  life,  the  decision  has  been  against  what  may 
he  supposed  to  have  been  the  private  intention  of  the  de- 
visor; and  Lord  Mansfield  often  said  that  it  appeared  to 

(«)  5  Term  Rep.  292. 
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1830.  him  that  persons  in  general  who  made  their  own  uriDs 
thought  that  the  same  words  were  sufficient  to  pass  an  es- 
tate of  inheritance  that  are  used  to  convey  a  mere  chattd 
interest.**  In  this  case  the  intention  of  the  testator  is  ma* 
nifesty  and  the  Court  will  give  effect  to  it.  He  first  di- 
rects that  his  debts,  funeral  expenses,  and  the  charges  of 
proving  his  will,  shall  be  paid  by  his  executors,  he  then, 
after  several  pecuniary  bequests  to  his  children,  proceeds 
to  give  to  his  wife  ^^  the  whole  of  his  remaining  property,** 
in  the  Bank  of  England  or  otherwise ;  and  also  aJreehoU 
house  in  Silver  Street,  a  freehold  estate  in  Regent  Stndf 
and  other  freeholds,  and  also  a  copyhold  estate  and  a 
leasehold  estate;  and  concludes  the  devise  with  these 
words — **  with  all  right  and  title  to  the  same."  In  Colei, 
RawUnson  (a),  a  devise  of  all  *^  right,  title,  and  interest,** 
was  held  to  pass  the  fee.  In  Holdfast  d.  Cowper  v.  Mar^ 
ten  (6),  it  was  decided  that  the  word  ''  estate**  wiU  alwa]i» 
pass  a  fee,  unless  there  be  words  of  restraint  found  in  the 
will — limiting  it  to  a  less  estate.  And  in  Fletcher  v.  Smh 
ton  (c),  it  was  also  held,  that  the  word  '^  estates"  in  a  wil 
carries  the  fee,  unless  coupled  with  other  words  whidi 
bhcw  a  different  intention.  In  Right  d..  Mitchell  v.  SidS' 
botham,  the  testator  knew  exactly  what  he  was  doing, 
'i'here,  there  were  two  distinct  and  specific  bequests. 

Mr.  Serjeant  Scriven,  in  reply. — In  Andrew  v.  SouUr 
oiise,  the  land  devised  was  charged  with  an  annuity;  it 
was  therefore  necessary  that  the  devisee  should  take  a  fee, 
in  order  to  carry  into  effect  the  intentions  of  the  testator. 
That  case,  therefore,  has  no  application  to  the  present. 
In  Cole  V.  RawUnson,  the  earlier  part  of  the  will  gate  a 
rule  of  construction,  a  key  to  the  intent  of  the  testator, 
M  liich  did  not  militate  against  any  rule  of  law.    The  limita- 

{a)  3  Bro.  P.  C.  7.  (0  2  Term  Rep.  666;  S.  C  2 

(/')  1  Term  Rep.  41  J.  Chit.  Rep.  568. 


Sharp. 
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tioD  here  is  the  very  reverse  of  the  limitation  in  that  case.         1830. 
Doe  (I.  Child  v.    Wright  shews  the  disposition  of  the        T*^' 

®  *^  Sharp 

Courts  to  restrain  the  words  of  a  will  to  a  life  estate,  where  v. 

the  intention  of  the  testator  to  give  a  fee  is  not  perfectly 
apparent.  Doe  d.  EUam  v.  Westley  (a)  tends  very  much  to 
shake  the  authority  of  Cole  v.  Ratolinson.  Mr.  Justice 
Xofley  there  said  (6) — **  In  order  to  say  that  more  than  a 
life  estate  passed,  we  should  require  words  expressing  a 
plain  intent  to  that  effect."  Roe  d.  Helling  v.  Yeud  (c), 
mA  TimeweU  v.  Perkins  {d),  are  also  authorities  to  shew 
that  the  Courts  strongly  incline  to  cut  down  a  devise  to  a 
life  estate,  unless  there  be  a  clear  intention  manifested  to 
the  contrary. 

The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  Rolls: — 

"  We  have  heard  this  case  argued  by  counsel,  and  have 
conaidered  the  same,  and  we  are  of  opinion  that  Emilia 
Skarp  is  entitled  to  an  estate  in  fee  simple  in  all  the  free- 
hold messuages,  lands,  tenements,  and  hereditaments  de- 
mised by  the  said  will  of  her  late  husband,  Thomas  Sharp, 
the  testator,  and  to  an  estate  in  fee,  according  to  the  cus- 
tom of  the  manor  of  Ely  Barton,  in  the  copyhold  estate 
derised  by  the  said  will. 

N.  C.  TiNDAL. 

J.  A.  Park. 

S.  Gaselee. 

J.  B.  BOSANQUET.*' 


W  4  Barn.  &  Cress.  66? ;  S.  C\         (f )  2  New  Rep.  214. 
7Dow.  5c  Ryl.  1 12.  (d)  2  Atk.  102. 

'>)  4  Barn.  &  Cress.  669. 
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Saturday, 
Junei2th. 

Where  spedal 
bail  have  been 
put  in  but  have 
omitted  to  juati- 
fy,  the  Sheriff 
may  put  in  fresh 
bail  and  render 
the  defendant, 
even  after  an 
attachment  hai 
issued  against 
him  for  not 
obeying  a  rule 
to  .bring  in  the 
body. 


Hamilton  v.  Jones,  Pitt,  and  Another. 

X  WO  of  the  defendants  in  this  cause,  rur.  Jones  and 
Pitt,  having  been  arrested,  and  their  bail  having  ondtted 
to  justify,  the  Sheriff  was  ruled  to  bring  in  the  body,  and, 
on  the  expiration  of  that  rule  (on  the  27th  of  May),  an 
attachment  issued  against  him.  The  Sheriff  afterwards, 
without  the  knowledge  of  the  two  defendants,  put  in  fresh 
bail  for  the  purpose  of  rendering  them. 

Mr.  Pitt  now  moved  for  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  he  should  not  be  discharged  out  of  cus- 
tody, on  the  ground  that,  by  the  practice  of  the  Court,  it 
was  not  competent  to  the  Sheriff  to  put  in  fresh  bail  for 
the  purpose  of  rendering  a  defendant,  so  long  as  the  old 
bail-piece  remained  upon  the  file,  for  that  then  the  origin- 
al bail  only  could  render;  and  that,  at  all  events,  the  She- 
riff was  not  at  liberty  to  do  so  after  an  attachment  had  is- 
sued against  him  for  contempt*  He  referred  to  Edwm  ?• 
AUen  (a),  where  it  was  held  that  bail  may,  after  an  assiga- 
ment  of  the  bail-bc^d,  render  the  defendant  without  justi- 
fying— Rex  v.  The  Sheriff  of  JS^^r^o:  (6),  where,  on  excep- 
tion to  bail,  and  notice  given  of  other  bail,  only  one  of 
whom  justified,  the  names  of  the  former  bail  still  rmnain- 
ing  on  the  bail-piece,  it  was  held  that  they  might  render 
the  principal — Fuller  v.  Prest  (c),  where  it  was  held,  that, 
if  a  Sheriff*s  officer,  upon  an  arrest,  without  the  consent  of 
the  plaintiff,  take  an  undertaking  for  the  appearance  of  a 
party,  instead  of  a  bail-bond,  and  bail  above  is  not  duly 
put  in,  the  Sheriff  is  liable  to  an  action  for  an  escape,  and 
the  Court  will  not  relieve  him  by  permitting  him  to  put  in 
and  justify  bail  afterwards — and  Rex  v.  The  Sheriff  of 


(a)  5  Term  Rep.  401.        {h)  Ibid.  633.       (c)  7  Term  Rep.  109. 
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'eiex  (a),  where  it  was  held,  that,  although  added         1830. 
avc  been  rejected,  they  are  competent  to  render,      Hamilton 
I  attachment  afterwards  moved  for  is  irregular.  ^' 

Jones. 

•  Justice  Park  referred  to  Evans  v.  Swete  (b)]. 


also  applied  for  a  rule  against  the  Sheriff's  of- 
or  extortion  in  demanding  and  receiving  a  sum  of 
6d.,  on  the  arrest,  which  he  contended  was  more 
le  fee  allowed  by  law. 

1  Chief  Justice  Tindal. — I  am  of  opinion  that  the 
lant  Pitt  has  made  out  no  case  for  the  interference 
Court  upon  the  first  ground  urged.  He  complains 
e  has  been  rendered  by  other  bail  than  those  first 
•  By  his  affidavit  it  appears  that  these  bail  were 
by  the  Sheriff;  and  the  only  question  is,  whether, 

practice  of  the  Court,  the  Sheriff  be  at  liberty  to 

fresh  bail  for  his  own  security,  for  the  purpose  of 

ing  a  defendant,  after  the  first  bail  have  omitted  to 

f  or  have  been  rejected.    There  are  several  cases 

he  has  been  permitted  to  do  so.  In  Haggett  v. 
4  (e),  where  the  defendant  refused  to  move  that  his 
pght  justify,  till  they  had  paid  certain  costs,  the 
.permitted  them  to  justify  on  their  own  motion.  The 
of  practice  lay  the  rule  down  broadly,  that  the  de- 
|l  may  be  rendered  without  justification.  But,  it  has 
contended  that,  at  all  events,  the  Sheriff  was  not  in 
llfion  to  render  the  defendants  at  the  time  he  did  so, 
ipg  in  contempt.  That  might  be  a  good  ground  of 
ion  to  be  urged  on  the  part  of  the  plaintiff.  He, 
ler,  has  not  thought  fit  to  make  that  objection,  but 
lived  it;  and  therefore  I  see  no  reason  why  the  She- 
.  public  officer,  should  not  have  extended  to  him 
leasonable  protection  and  indulgence.     It  appears 


lit.  Rep.  446.  (c)  2  Marsh.  365;  S.  C.  7  Taunt. 

BiDg.  273.  47. 


456 


CASES  IN  TRINITY  TERM, 


1830. 


Hamilton 
Jones. 


to  me,  that  the  render  was  justifiable  by  the  usage  an^ 
practice  of  the  Court.  That  portion  of  the  rule,  there^ 
fore,  must  be  refused. 

With  respect  to  the  charge  against  the  officer  for  ex- 
tortion,  I  do  not  now  say  whether  the  sum  demanded 
was  reasonable  or  ,not;  as  to  that  Mr.  Pitt  may  take  a 
rule  to  shew  cause  why  it  should  not  be  referred  to  the 
Prothonotary  to  ascertain  what  the  officer  was  entitled 
to,  and  why  the  surplus  (if  any)  should  not  be  returned  to 
him. 


The  rest  of  the  Court  concurring — 


Rule  nisi  accordingly. 


Saturdayf 
June  12M. 

Where,  of  three 
defendants,  two 
only  are  brought 
into   Court,  the 
plaintiff  cannot 
regularly  de- 
clare.   The  ir- 
regularity is, 
however,  waiv- 
ed by  their 
pleading. 


Same  v.  Same. 

1  HE  derendant  Pitt  now  moved  for  a  rule  tdsi  to  set 
aside  the  declaration  for  irregularity.  The  irregularity 
complained  of  was,  that^  on  the  I3th  May,  a  declaration 
de  bene  esse  was  delivered  in  the  cause,  two  only  of  the  de- 
fendants, viz.  Jones  and  Pitt,  being  then  in  Court,  the 
third  defendant  having  only  been  served  with  process,  and 
no  appearance  having  been  entered  for  him  until  the  iih 
June.  He  referred  to  Knight  v.  Parker  (a),  Chapmtmy* 
Eland  (b),  and  Moss  v.  Birch  (c),  to  shew  that  a  declara- 
tion  cannot  be  delivered  against  one  of  two  defendants,  tiD 
both  appear;  and  also  to  the  case  of  Smith  v.  Painter {dj, 
where  it  was  held  that  the  plaintiff  may  deliver  a  declara- 
tion against  the  defendant  conditionally,  before  the  time 
for  his  appearing  is  past,  and  file  common  bail  for  him;  bot 


(a)  2  Win.  Blac.  759. 
(6)  2  New  Rep.  82. 


(c)  6  Term  Rep.  722. 

(d)  2  Term  Rep.  719. 
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after  that  time  be  must  bring  the  defendant  into  Court  be- 
fore be  can  declare. 

Lord  Chief  Justice  Tindal. — The  objection  proceeds 
on  this  ground — that  the  action  is  brought  against  three 
defendants^  two  of  whom  have  been  arrested^  the  third 
not,  but  brought  into  Court  at  a  period  subsequent  to  the 
delivery  of  a  declaration  de  bene  esse.  If  the  case  had  re« 
mained  on  that  footing,  I  should  say  that  it  was  an  irregu- 
larity; but  the  defendants  have  since  pleaded,  and  that 
waives  the  irregularity;  for,  by  pleading,  the  parties  ad- 
mit that  all  prior  steps  have  been  regularly  taken.  On 
that  ground,  therefore,  the  rule  cannot  be  granted. 
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Hamilton 

V. 
JONF.8. 


Mr.  Justice  Gaselee. — The  conditional  declaration  be- 
e6mes  a  declaration  in  chief  when  the  condition  is  per- 
formed.    The  render  in  this  case  had  that  effect. 


The  rest  of  the  Court  concurring — 


Rule  refused. 


Lapitte  v.  Slatter. 


Saturday^ 
June  12M. 


JinS  was  an  action  upon  a  bill  of  exchange  for  315/.  The  defendant 

I6«.  lOrf.,  dated  the  18th  February^  1829,  drawn  by  the  cxdian^  u^n 

defendant,  at  four  months*  date,  upon  and  accepted  by  one  a^ommS^ST 

Henry  Tebbs,  and  successively  indorsed  by  the  defendant  of  one  A.,  who 

to  one  Magrath,  and  by  Magrath  to  the  plaintiff^,  a  banker  biy  indebted  to 

Af  P/M*^P  *^®  pUlntiff,and 

as  fans.  ^ho  procured 

At  the  trial  before  Lord  Chief  Justice  Ttndal,  at  the  ^'f/ff p*"*?- 

'  —^f  2(2,  that  the 

drawer  was  en- 
titled to  notice 
tf  the  dishonour  of  the  bill,  notwithstanding  the  acceptor  had  no  assets  of  his  in  his  hands,  and  had 
faUbrmed  him,  prior  to  the  bill  becoming  due,  that  he  would  not  provide  for  it — he  having  a  rea- 
Moable  expe^tion  that  it  would  be  provided  for  by  A.,  and  having  a  remedy  over  against  him  in 
"'   he  was  called  upon  to  pay  it 
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1830.         Sittings  in  London  after  last  Michaelmas  Term,  the  fol- 
Lapitte       lowing  facts  appeared  in  evidence: — 

V.  One  Hose  being  indebted  to  the  defendant  to  the  amount 

of  1^000/.,  represented  to  him  that  Tebbs  owed  him  (Eoie) 
about  l,400/.y  and  requested  the  defendant  to  draw  the 
bill  in  question  upon  Tebbs^  which  he  (Rose)  procured 
the  latter  to  accept.     Upon  this  evidence,  it  was  contend* 
ed,  on  the  part  of  the  plaintiff,  that,  this  being  an  aceon- 
modation  bill,  the  drawer  was  not  entitled  to  notice  of  iti 
dishonour — none  having  been  given  (a);  and,  to  dispense 
with  the  necessity  of  notice,  by  shewing  that  the  defend- 
ant knew^  before  the  bill  became  due,  that  it  would  not  be 
paid  by  the  acceptor,  a  witness  named  (fMeara  was  call* 
ed,  to  prove  a  conversation  between  the  defendant  and 
Tebbs^  who  had  then  left  his  abode,  having  got  into  diffieol- 
ties  through  his  transactions  with  Rose,    The  witness  stat* 
ed  that  the  defendant,  being  uneasy  about  the  bill  in  qoea- 
tion,  and  another  accepted  under  similar  circumstances, 
applied  to  Tebbs,  who  said  that  he  was  in  a  most  unfortu- 
nate situation  in  consequence  of  the  misconduct  of  Bosef 
that  he  had  not  received  value  for  the  bill;  and  that  he 
would  not  (or  could  not)  pay  it:  upon  which  the  defendant 
observed  to  him — **  I  understood  you  had  value.'*    Tebbt 
denied  that  he  was  indebted  to  Rose. 

A  verdict  having  been  taken  for  the  plaintiff,  withlibe^ 
ty  to  the  defendant  to  move  to  set  it  aside  and  enter  a  non- 
suit— 

Mr.  Serjeant  Wilde,  accordingly,  in  Hilary  Term  laat» 
obtained  a  rule  nisi. — Primd  facie,  the  drawer  of  a  biD  of 

(a)  The  bill  was  due  on  the  20th  time  (about  which  there  was  tooie 

June  (the  2l8t  h&ng  Sunday).  On  question),  was  contended  by  tke 

the  5th  July,  an  attorney's  letter  defendant  not  to  be  equivalent  to 

was  sent  to  the  defendant  demand-  a  notice,  and  so  ruled  by  the  Lord 

ing  payment  of  the  bill,  ivhich,  in-  Chief  Justice,  and  afterwanfa  bf 

dependently  of  its  being  out  of  the  Court. 


I 


1 
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excbange  is  in  all  cases  entitled  to  notice  of  its  dishonour.         1830. 
^o  dispense  with  this  notice,  it  is  necessary  for  the  plain- 
tiff to  establish,  not  merely  that  the  drawee  had  no  assets 
<if  the  drawer;  but  he  must  also  shew  the  circumstances 
binder  which  the  bill  was  drawn  to  be  such  that  the  draw- 
^  could  in  no  event  be  damnified  by  the  want  of  notice — 
tfcbat  he  has  no  remedy  over  against  any  other  person — 
wai  that,  at  the  time  he  drew  the  bill,  he  had  no  reason- 
able expectation  that  it  would  be  provided  for  by  any 
either  person  than  himself.     These  principles  are  deduci- 
lie  firom  the  whole  current  of  authorities  upon  the  subject; 
and  the  Judges  have  said  that  they  would  not  carry  the  dis- 
"peiiiation  further  than  the  decided  cases  had  already  car- 
lied  it    There  was  no  legal  evidence  that  the  drawee  had 
not  assets  at  the  time  the  bill  was  drawn.     Although  it  is 
cfident,  finim  the  facts  stated  by  the  witness  O'Meara, 
Ihit,  when  he  accepted  the  bill,  Tebbs  had  no  assets  of 
the  drawer;  yet  there  was  no  proof  that  he  had  not  assets 
dBoie.    The  mere  statement  by  Tebbs^  that  he  had  not 
leceived  value  for  the  bill,  was  not  evidence  against  the 
defendant  or  against  any  body  else.     In  Brown  v.  Mqf" 
Jef{(Bi),  where  a  bill  was  drawn,  accepted,  and  indorsed  by 
se?eral  indorsers,  for  the  accommodation  of  the  last  in- 
doner,  and  the  acceptor  had  no  effects  of  the  drawer  in 
liis  hands,  but  that  fact  was  not  known  to  the  defendant, 
irfao  was  one  of  the  prior  indorsers — it  was  held  that  he 
ma  entitled  to  notice  of  the  dishonour,  before  the  holder 
cotdd  maintain  an  action  against  him,  in  order  to  enable 
Hm  (even  if  he  had  no  remedy  on  the  bill)  to  call  immedi- 
ately on  the  last  indorser,  to  whom  he  had  lent  the  securi- 
ty of  his  indorsement,  without  value  received,  and  who 
lid  in  &ct  received  the  money  upon  that  security.     And 
^  Cory  Y.  Scott  (6),  where  a  bill  was  drawn  and  accepted 
^  the  accommodation  of  an  indorsee,  who,  as  well  as  the 

(a)  15  E«8t,  216.  (6)  3  Barn.  &  Aid.  619. 
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18d0.         drawer,  had  no  effects  in  the  hands  of  the  acceptor- 
was  held  that  a  subsequent  mdorsee,  in  order  to  enti 
himself  to  recover  in  an  action  against  the  drawer,  « 
bound  to  give  notice  of  the  dishonour,  as  the  drawer  ini| 
have  called  upon  the  acceptor  or  the  prior  indorsee  : 
payment,  if  he  had  had  such  notice.     These  cases,  as  w; 
as  those  of  Claridge  v.  Dalton  (a),  and  Norton  v.  Pid^ 
ing  (6),  are  authorities  to  shew,  that,  where  the  drawer  o 
a  bill  is  so  situated  that  he  can  have  no  reason  at  the  time 
he  draws  the  bill,  to  suppose  that  he  is  the  party  who  wiD 
be  called  upon  to  pay  it,  he  is  entitled  to  notice  of  its  du- 
honour;  but  that  he  is  not  entitled  to  notice  where  lie 
knows  that  he  alone  is  to  provide  for  it.     The  intimalioB 
given  in  this  case  by  the  acceptor,  before  the  bill  becaae 
due^  that  he  would  not  pay  it,  was  not  sufficient  to  dii- 
pense  with  notice  to  the  drawer.     It  is  clear  that,  in'  the 
case  of  the  bankruptcy  or  insolvency  of  the  acceptor,  die 
fact  of  that  circumstance  being  known  to  the  drawer  wiD 
not  deprive  him  of  his  right  to  notice  of  non-payment. 
Esdaile  v.  Sowerby{c).    So,  in  Staples  v.  Okin€s{i}f^ 
was  held  not  to  be  enough  to  dispense  with  notice  to  tbe 
drawer,  that  there  was  an  understanding  between  him  and 
the  drawee  that  he  should  provide  for  the  bill. 

Mr.  Serjeant  Taddy,  in  the  last  term,  shewed  caxue^ 
No  notice  in  fact  was  necessary.  The  only  parties  to  die 
bill  were  the  defendant,  the  drawer,  Tebbs,  the  acceptor} 
and  Magrath  by  whom  it  was  indorsed  to  the  plaintiK 
As  between  these  parties,  it  was  clearly  an  accommo- 
dation bill.  Tebbs  was  not  indebted  to  the  defendsDt; 
therefore  he  had  no  right  to  suppose  that  the  bill  woiU 
be  taken  up  by  him.  But  it  is  contended,  thatj  be 
cause  the  defendant  thought  fit  to  imagine,  either  that 
Tebbs  was  indebted  to  Rose^  or  that  Rose  would  fof 


(a)  4  Mau.  &  Selw.  226.  (c)  1 1  East,  1 14. 

(6)  8  Bam.  &  Cress.  610.  (d)  1  £sp.  Rep.  332. 
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mk  TMs  with  fiindB  to  meet  the  bill^  he  was  entitled  to 
notice.  The  circimiBtances  of  Rose  did  not  :vf  arrant  such 
•nqipotition:  he  was  insolvent,  and  had  absconded.  In- 
depeodeDtly,  however,  of  that,  the  Court  will  not  look  be- 
jaod  the  parties  to  the  bill.  Bickerdike  v.  BoUman  (a)  is 
IB  express  authority  to  shew  that  notice  of  dishonour  need 
not  be  given  to  the  drawer,  where  he  has  no  effects  in  the 
luDids  of  the  drawee,  either  at  the  time  of  drawing  the  bill, 
or  what  it  becomes  due. 

Mr.  Serjeant  fVUde,  and  Mr.  Seijeant  Russell,  in  sup- 
port of  the  rule. — To  dispense  with  notice,  it  is  not  enough 
to  skew  that  the  acceptor  had  not  assets  of  the  drawer  at 
die  time  the  bill  was  drawn;  the  plaintiff  should  also  have 
profed  that  the  acceptor  had  not  in  his  hands  assets  of  any 
other  person,  in  respect  of  which  the  bill  was  drawn.  It 
wu  incumbent  on  him  also  to  prove  that  the  drawer  could 
bfe  no  reasonable  expectation  that  the  bill  would  be  paid 
by  the  acceptor;  and  also  that  he  had  no  remedy  over 
igunst  any  third  party,  so  that  he  could  sustain  no  injury 
bj  the  want  of  notice.  In  Rucker  v.  HiUer{b),  it  was 
held,  that,  if  the  drawer  have  reasonable  expectation  of 
hiTing  assets  in  the  hands  of  the  drawee  at  the  time 
the  bill  becomes  due,  he  is  entitled  to  notice.  The 
cue  of  Bickerdike  v.  BoUman,  which  has  been  always 
looked  upon  with  disapprobation,  was  decided  by  two 
Judges  only,  and  both  of  them  agreed  that  the  judgment 
night  go  upon  another  ground.  Knowledge  tliat  the  bill 
win  not  be  paid  by  the  acceptor  is  clearly  not  equivalent 
to  notice.  That  is  established  in  the  cases  of  Staples  v. 
Okmes,  fFkitfieldv.  Savage  {c),  Clegg  v.  Cotton  (d),  Es- 
ink  V.  Sowerbjf,  and  Cory  v.  Scott.    In  Rohde  v.  Proc- 


(a)  I  Tenn  Rep.  405.  (r)  2  Bos.  &  Pul.  277* 

(h)  16  East,  43;  S.  C.  3  Camp.  (d)  3  Bos.  &  Pul.  239. 
^J7. 
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1830.        tor  (a)»  where  the  drawer  of  a  bill  absconded  aad  was  madc^ 
a  bankrupt  before  the  bill  was  due;  and  the  holder  l6mr 
of  the  appointment  of  the  drawer's  assignees  bcsfinre  th^ 
bill  was  due^  before  which  time  the  acceptor  became  bank.^ 
rupt>  and  the  holder  neither  gave  nor  made  any  attempt 
to  give  notice  of  the  dishonour^  either  to  the  drawer  or 
his  assignees — it  was  held  that  he  was  guilty  of  lacheM, 
and  that  his  claim  against  the  drawer  was  barred,  audi 
consequently^  that  he  had  no  right  to  prove  the  bill  under 
the  drawer's  commission.    In  the  case  of  Esdaile  v.  Sower' 
by 9  Lord  Ellenborough  said :  *'  As  to  knowledge  of  the 
dishonour  by  the  person  to  be  charged  on  the  bill  being 
equivalent  to  due  notice  of  it  given  to  him  by  the  bolderi 
the  case  of  Nicholson  v.  Gouthit  (&)  is  so  decisive  an  au- 
thority against  that  doctrine^  that  we  cannot  enter  agiii 
into  the  discussion  of  it:"  and  Mr.  Justice  Bay  ley  said:  "It 
was  said  in  Undal  v.  Brown  (c),  that  notice  means  sobM'' 
thing  more  than  knowledge."    And  in  Cory  v.  Scott^  Loid 
Chief  Justice  ^&6o/^  said:  ^' That  decision  which  substi- 
tuted knowledge  for  notice,  I  have  always  regretted,  be- 
cause it  introduced  nice  distinctions  into  the  law,  instead 
of  adhering  to  a  plain  and  intelligible  rule.    As  Lhave  at 
ways  thought  that  it  would  have  been  better  never  to  baive 
considered  knowledge  as  equivalent  to  notice,  I  cannot 
consent  to  carry  the  law  one  step  further."    In  the  pie- 
sent  case,  the  facts  shew  that  the  defendant  was  notpri- 
md  facie  the  person  who  was  to  provide  for  the  bill;  be 
had  a  reasonable  expectation  that  it  would  be  paid  bf 
another,  and  therefore  he  was  entitled  to  notice.    BeaideSi 
he  being  merely  a  surety  for  Rose^  woidd  in  the  event  of 
his  paying  the  bill  have  a  remedy  over  against  him,  and 
consequently  he  had  an  interest  in  knowing  whethec  or 
not  the  bill  was  dishonoured. 


(fl)  4  Barn.  &  Cress.  SM;  S.C,         (b)  2  H.  Blac.  610. 
6  Dow.  &  Ryl.  610.  (c)  1  Term  Rep.  16?. 
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Lord  Chief  Justice  Tindal. — Bickerdike  v.  BoUman         iddO. 
luu  always  been  considered  as  an  excepted  case.     If»  in- 
deed, a  bill  be  accepted  for  the  accommodation  of  a  draw* 
er  who  has  no  assets  in  the  hands  of  the  acceptor,  the 
drawer  cannot  be  said  to  have  received  any  damage  from 
Aewant  of  notice.     The  case  above  alluded  to  being  an 
excepted  case,  is  not  to  be  extended.     In  several  cases, 
od  partienlariy  in  that  of  Rueker  v.  Hitter^  the  principle 
neon  to  be  laid  down,  that,  if  the  drawer,  although  he 
baTe  no  assets  in  the  hands  of  the  acceptor,  has  reasonable 
groimd  to  expect  that  the  bill  will  be  paid,  he  is  entitled 
toBotioe.     The  question,  therefore,  in  this  case  seems  to 
k,  whether,  on  the  evidence  given  at  the  trial,  it  appears 
that  the  defendant,  at  the  time  he  drew  the  bill,  had  rea* 
smaUe  ground  to  believe  that  either  Tebbsj  the  acceptor, 
or  loine  other  person,  would  provide  for  it.     There  was 
eridrace  of  a  conversation  between  the  defendant  and 
TeiAf,  before  the  bill  had  arrived  at  maturity,  when  the 
litter  stated  that  he  had  not  the  means  of  taking  it  up,  in 
cmsequence  of  the  misconduct  of  Rose.     Rose  affirmed 
that  Tebbs  owed  him  1,400/.,  which  Tebbs  denied.    From 
sOthe  circumstances,  we  cannot  infer  other  than  that  Rose 
was  understood  to  be  the  person  by  whom  the  bill  was  to 
he  provided  for.     If  the  bill  had  been  paid  by  the  defend- 
ant, he  had  a  remedy,  against  Rose^  for  whose  benefit  it 
was  drawn.     He  was  therefore  clearly  entitled  to  notice  of 
die  dishonour;  and  such  notice  not  having  been  given,  the 
mle  which  has  been  obtained  for  setting  aside  the  verdict 
<nd  entering  a  nonsuit,  q^ust  be  made  absolute. 

Mr.  Justice  Park  was  at  chambers,  but,  having  heard 
^  argument,  before  he  left  the  Court  he  signified  his 
<^ncurrence  with  the  opinion  of  the  Lord  Chief  Justice. 

Hr.  Justice  Gaselee,  not  having  heard  thewhole  of  the 
^gument,  declined  giving  any  opinion. 

hh2 
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Mr.  Justice  Bosanquet. — I  am  also  of  o 
defendant  in  this  case  was  entitled  to  notic 
nour  of  the  bill.  The  general  rule  is  so. 
Bollman  is  an  exception^  which  the  Courts 
mented  when  brought  before  them.  Whe 
cepted  for  the  accommodation  of  the  drai 
has  no  right  to  expect  it  to  be  paid  by  ano 
has  a  reasonable  expectation  that  funds  wi 
for  it,  either  by  the  acceptor  or  by  any  ol 
ought  to  have  notice.  Had  the  defendant  i 
such  reasonable  expectation?  It  appears  t1 
not  drawn  for  his  accommodation ;  he  lent  ] 
expectation  that  Rose  would  provide  for  tl 
der  the  impression  that  Tebbs,  the  accejpt 
indebted  to  Rose.  It  is  evident,  therefore,  t 
a  bill  of  the  same  description  as  that  in  the 
dike  V.  Bollman.  Upon  the  whole,  it  seems  t 
defendant  had  a  reasonable  expectation  thi 
be  provided  for,  he  was  entitled  to  notice  of: 


B 


Tueiday,  RoWE  V.  SoFTLY. 

June  IStk,        ^ 

The  defendant,  A  RULE  fiisi  was  obtained  by  Mr.  Seijc 

d^ted7n*the  *®  ®*^'*®^  P*'^^  ^^  ^^^  **®^  *^®™»  ^^  hehsli 

for  taking  out  of  Court  money  pktid  in  b} 

The  circumstances  of  the  case  were  as  foil 

The  defendant  was  arrested  on  the  8th 


hands  of  the 
Sheriff  the 
amount  of  the 
debt,  and  10/. 
for  coiti,  in  pur- 
suance of  the 
statute  7  &  8 
Geo,  4,  c.  71,  8. 

S.    The  time  for  putting  in  special  bail  expired  on  the  14th  May,  the  tusie 
18th: — Held,  that  the  defendant  had  until  the  latter  day  to  avail  himself  of 
statute,  by  making  an  additional  deporit  of  lOL  in  lieu  of  special  baiL 

Qiiuere,  whether  the  plaintiff  is  entitled  to  move  to  have  the  sum  deposit 
Sheriff  and  paid  into  Court,  paid  out  to  him  until  he  hat  obtained  judgment. 


process  returnable  on  the  9th — Sunday. 


ROWE 

V. 

SOPTLT. 
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in  parmaiice  of  the  statute  7  &  8  Geo.  4,  c.  71,  s.  2,  paid         1830. 

into  the  hands  of  the  Sheriff  21/.,  the  amount  of  the  debt 

ftr which  the  action  was  brought,  together  with  }0L  for 

cotts.    On  the  10th  May,  the  Sheriff  was  ruled  to  return 

die  writ.    The  sums  so  deposited  in  the  Sheriff's  hands 

were  afterwards  by  him  paid  into  Court     The  time  for 

fMng  in  special  bail  would  expire  on  the  I4th  May, 

lod  the  time  for  perfecting,  on  the  18th.     On  the  17th, 

the  defendant  paid  into  Court  the  additional  sum  of  10/., 

18  a  further  security  for  the  costs,  to  abide  the  event  of 

the  suit,  and  entered  a  common  appearance ;  of  which  the 

phuntiff  had  notice.     On  the  same  day,  viz.  the  17th  May, 

bat  before  the  plaintiff  received  the  above  notice,  this  rule 

was  obtained  for  taking  out  of  Court  the  money  deposited 

with  the  Sheriff  in  lieu  of  a  bail-bond,  on  the  ground  that 

00  special  bail  had  been  put  in,  the  time  for  so  doing 

hafJDg  then  expired. 

Hr.  Serjeant  Adams,  on  a  subsequent  day,  shewed 
caQ8e.-^The  enactment  in  question  now  comes  to  be  in- 
terpreted for  the  first  time.     It  provides  for  two  cases — 
frtt,  where  a  defendant  is  arrested,  and  has  deposited  the 
reqmred  sums  in  the  hands  of  the  Sheriff,  in  lieu  of  enter- 
ing into  a  bail-bond — secondly ,  where  he  has  given  a  bail- 
bond,  or  has  remained  in  custody :  in  either  case,  the  par- 
ty may,  on  payment  into  Court  of  the  amount  of  the  debt, 
with  an  additional  10/.,  or  ^L,  as  the  case  may  be,  avoid 
the  necessity  of  putting  in  and  perfecting  special  bail. 
The  clause  further  provides,  that,  in  case  judgment  shall 
be  given  for  the  plaintiff,  he  shall  be  entitled,  by  order 
of  the  Court,  upon  motion  made  for  that  purpose,  to  re- 
cei?e  out  of  Court  the  money  so  deposited;  but,  in  no  case 
was  it  intended  that  the  plaintiff  should  be  enabled  to  take 
oat  of  Court  the  money  deposited  with  the  ShQTiS  until  he 
^  obtained  a  judgment.     The  defendant  himself  would 
not  have  been  entitled  to  receive  the  deposit  out  of  Court 
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18d0.  until  the  expiration  of  the  time  (or  perfecting  special  bi 
Consequently,  the  plaintiff  could  not  at  all  events  be  ii 
situation  to  move  before  that  time. 

Mr.  Serjeant  Andrews^  in  support  of  his  rule. — The 
in  question  was  passed  for  the  benefit  of  the  subject 
does  not  repeal,  but  extends  the  provisions  of  the  48  G 
3,  c.  46.  In  this  case,  special  bail  not  having  been  pitt 
it  clearly  could  not  be  perfected;  consequendy,  the  d 
fendant  has  failed  to  comply  with  the  directions  of  A 
statute.  The  time  has  gone  by,  and  he  is  now  estoppo 
from  taking  advantage  of  its  provisions* 

It  having  been  suggested  that  the  point  was  under  con 
sideration  in  the  Court  of  King's  Bench,  the  Lord  diid 
Justice  intimated  a  wish  to  speak  with  the  Judges  of  dial 
Court.  The  case  accordingly  stood  over  until  the  pre 
sent  term. 

Lord  Chief  Justice  Tindal. — The  plaintiff,  by  this  mO' 
tion,  seeks  to  obtain  out  of  Court  the  amount  of  the  deb 
for  which  this  action  was  brought,  together  with  lOL  foi 
costs,  paid  by  the  defendant  into  the  hands  of  the  Sherifl^ 
upon  his  arrest,  in  lieu  of  a  bail-bond,  in  pursuance  of  dK 
statute  7  &  8  Geo.  4,  c.  71 ;  and  the  question  to  be  con- 
sidered is,  whether  the  defendant  was  in  time  for  givinf 
notice  of  his  intention  to  avail  himself  of  the  altematin 
provided  by  the  act,  viz.  to  allow  the  sums  paid  into  the 
hands  of  the  Sheriff  to  remain  in  Court  to  abide  thee?eo< 
of  the  cause,  instead  of  putting  in  and  perfecting  spedi 
bail.  The  plaintiff  contends  that  this  notice  should  Iiav< 
been  given  on  or  before  the  day  for  putting  in  bail.  Tb< 
time  (ov  putting  in  special  bail  expired  on  the  14th  Moji 
the  time  (or  perfecting,  on  the  I8th.  The  point  depend 
upon  the  construction  of  the  second  section  of  thestatali 
which  extends  the  provisions  of  the  statute  43  Geo*  8,  € 
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bemn  ndCed  (whereby  a  defendant  was  enabled  on  1830. 
nest  to  pay  money  into  the  hands  of  the  Sheriff  in 
f  entering  into  a  bail-bond)^  to  the  case  of  bail  above, 
•action  enacts,  **  that,  in  all  cases  in  which  any  de- 
nt diall  have  been  discharged  from  arrest  upon  mak- 
ocfa  deposit  as  is  required  by  the  said  recited  act 
-eo^  S,  c  46),  and  the  sum  so  deposited  shall  have 
paid  into  Court,  it  shall  be  lawful  for  such  defendant, 
d  of  putting  in  ami  perfecting  special  bail  in  the 
U  according  to  the  course  of  practice  of  the  Court, 
ow  the  sum  so  deposited  with  the  Sheriff,  and  by 
Mid  into  Court  as  aforesaid,  together  with  the  ad- 
lal  sum  of  lO/L  to  be  paid  into  Court  by  such  de- 
nt as  a  further  security  for  the  costs  of  the  action, 
main  in  the  Court  to  abide  the  event  of  the  suit; 
in  all  cases  where  any  defendant  shall  have  been 
ed  and  shall  have  given  bail  to  the  Sheriff,  or  shall 
been  arrested  and  remain  in  custody,  it  shall  be 
I  for  such  last-mentioned  defendant,  instead  of  put- 
b  and  perfecting  special  bail,  to  deposit  and  pay 
be  said  Court  the  sum  indorsed  upon  the  writ,  to- 
r  with  the  amount  of  the  King*s  fine  (if  any)  upon 
riginal  writ,  and  the  further  sum  of  20/.  as  a  security 
le  costs  of  the  action,  there  to  remain  and  abide  the 
of  the  suit:  And  thereupon  the  said  defendant  may, 
le  is  hereby  required  to  enter  a  common  appearance, 
i  common  bail  in  the  action,  within  such  time  as  he 
I  have  been  required  to  have  put  in  and  perfected 
il  bail  in  the  action  according  to  the  course  of  the 
Court,  or  in  default  thereof  the  plaintiff  in  the  action 
eby  empowered  to  enter  such  common  appearance,  or 
»mmon  bail  for  the  said  defendant,  and  the  cause 
proceed  as  if  the  defendant  had  put  in  and  perfected 
al  bail :  and,  in  case  judgment  in  the  said  action  shall 
iven  for  the  plaintiff,  he  shall  be  entitled,  by  order  of 
^ourt,  upon  motion  madf  for  that  purpose,  to  receive 


• 


468  CASES  IN  TRINITY  TERM, 

1830.  the  said  money  so  remaining  in^  or  so  deposited  or  pa^ 
into  Court  as  aforesaid,  or  so  much  thereof  as  will  be  su: 
ficient  to  satisfy  the  sum  recovered  by  the  judgment,  a^ 
the  costs  of  the  application:  and  if  judgment  be  ^yen'^ 
the  said  action  for  the  defendant,  or  the  plaintiff  diso^ 
tinue  his  suit,  or  otherwise  be  barred,  or  in  case  the  ^i 
deposited  in  Court  be  more  than  sufficient  .to  satisfy  ^ 
plaintiff,  the  said  money  so  deposited  or  paid  into  Co^ 
or  so  much  thereof  as  shall  remain,  shall,  by  order  of  Cj 
Court,  upon  motion  to  be  made  for  that  purpose,  be  repai 
to  such  defendant."  It  appears  to  us  that  the  words  of 
this  clause — "  instead  of  putting  in  and  petfecHng  sfedd 
bail  in  the  action,  &c." — comprehend  the  whole  of  die 
time  within  which,  according  to  the  course  of  practice  of 
the  Court,  the  bail  ought  to  be  peffecied.  This  cmistnie- 
tion  can  occasion  no  delay  to  the  plaintiff,  for  he  could 
not  declare  in  chief  until  the  bail  was  perfected.  The  in- 
tention  of  the  statute  was  to  operate  a  benefit  to  the  de- 
fendant. It  was  not  intended  that  the  plaintiff  should 
take  the  money  out  of  Court  until  the  cause  had  been 
tried;  it  was  intended  that  it  should  remain  there  as 
a  stake.  The  time  for  perfecting  special  bail  in  thb  case 
not  expiring  till  the  18th  May^  we  think  the  defendant 
had  till  the  end  of  that  day,  to  take  advantage  of  the 
course  pointed  out  by  the  statute ;  and  as  he  did  before 
that  day  comply  with  the  provisions  of  the  enactment,  we 
think  this  rule  ought  to  be  discharged. 

Rule  discharged  (a). 

(a)  By  section  3,  a  defendant  is  bail;  and  by  section  4,  \a  tanf^ 
enabled,  after  he  has  made  his  after  having  perfected  special  bail^ 
election  to  make  the  deposit  in  if  the  Court  shall  so  think  fit,  <fifl^ 
lieu  of  bail,  before  issue  joined,  to  charge  the  bail  by  making  the  re- 
take the  money  out  of  Court,  on  qiured  deposit, 
putting  in  and  perfecting  special  ' 
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lid  Others,  Assignees  of  Cooke,  a  Bankrupt,  r, 

Campbell,  Shouls,  and  Cooper.  hS^itk 

ffiijwas  on  a  former  occasion  obtained  by  Mr.  inajc^taction 


Wilde,  on  the  part  of  the  defendant  Cooper,  agaimt  three 
U  the  phintifiB  to  shew  cause  why  the  Prothono-  ^e^p^^ 
dd  not  review  his  taxation.     The  circumstances  together,  and 

the  third  by  an- 
ISe  were  as  follow: —  other  attorney. 

dkm  was  brought  against  three  defendants,  upon  oniy^pev^ 
hdertaking;  two  of  them,  viz.  Campbettand  Shouls,  ■*  ^'J!^'^^^ 
together,  the  third.  Cooper,  defended  separately  been  found  for 

rwii         1   •     •  /v*   11*  •         t»  the  deienQants 

ler  attorney.  The  plaintins  had  given  a  notice  of  generally judg- 
ieh  was  afterwards  countermanded,  the  briefs  for  ^a  *^^S^ 


having  been  previously  prepared.     A  second  *>y  ^^  ^^^ 
f  trial  was  afterwards  given,  but  Cooper  having  in  puintia.   The 
sim  become  insolvent,  his  attorney  refused  to  at-  modon^r  the 
r  him;  consequently  only  two  of  the  defendants  |Sll?^'jSrert 
d  at  the  trial.    A  verdict  was  found  for  the  de-  the  Prothono- 
rgenerally,  and  judgment  was  afterwards  signed,  lh7tMation!and 
tOBts  of  Campbell  and  Shouls  taxed  and  paid  by  ^"""^  ^  ""^^ 
Mifis.     The  object  of  the  present  motion  was  that 
Aonotary  might  be  directed  to  tax  and  allow  costs 
imr. 

lorjeant  Taddy  now  shewed  cause. — He  submitted 
'upper's  attorney  ought  to  have  attended  at  the  time 
li  of  the  other  defendants  were  taxed;  and  that,  as 
\  fidled  to  do  so,  he  could  not  now  call  upon  the 
ID  review  and  alter  a  judgment  that  had  already 
dsfied. 

Ikijeant  Wilde^  in  support  of  his  rule,  contended 
ft  defendant  ought  not  to  be  deprived  of  the  bene- 
te  judgment,  merely  in  consequence  of  the  inadvert- 
r'misconduct  of  his  attorney. 
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1830.  Lord  Chief  Justice  Tindal. — If  the  defendant  Cooper 

had  exerted  himself,  he  had  an  opportunity  to  obtain  the 
«•  taxation  of  his  costs.     The  two  other  defendants  have  ob- 

tained theirs.  It  is  in  vain  now  to  ask  the  Court  to  alter 
the  judgment;  for,  that  would  prejudice  the  plaintiffs, and 
we  have  no  right  to  make  them  liable  a  second  time  to  Ae 
consequences  of  a  judgment  which  they  have  once  satiified. 
I  think  we  ought  not  to  interfere.  If  the  defendant  Cooper 
has  any  remedy,  it  must  be  against  his  own  attorney. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 


Tuesdayf  StRANGE  «?.  WiGNEY. 

June  15th.      p^^ 

The  pUmtiff,  in    Jl  HIS  was  an  action  of  trover  for  a  bank-post  bill  for 

Twbru^^to^^  100/.,  indorsed  in  blank,  which  had  been  lost  by  the  plain- 
XofMfoji,  placed    ^ff  j^n^  Ij^j  gQjjjg  jQ  ^jjg  jj^jjjg  ^f  jijg  defendant  under  the 

a  lUUf.  DanK* 

post  bill  In  her    following  circumstances : — 

hung  on  her  About  the  middle  of  September,  1829,  the  plaintiff  was 

^SmitMeid,  joumcying  from  Tonbridge  to  London  with  the  bill  in 
she  left  the  reti-  question  deposited  in  a  reticule  which  hung  on  her  arm. 

cule  in  a  hack-      *  *  r>        »      •  • 

ney-coach.  Up-  On  her  arrival  in  Bridge  Street,  Blackfriars,  she  got  into 
heriMsl^sh"^  a  hackney-coach,  and  proceeded  to  a  house  in  Smiikfidd, 
m*de  appiica-  ^herc  she  alighted  and  had  her  luggage  taken  in.  Short- 
Hackney-coach  ly  afterwards  she  discovered  that  her  reticule  had  been 
i^/rfe/,  and  cans-  left  in  the  coach.  Finding  that  the  coach  was  gone,  abe, 
bedrcuiatedat*  ^y  *^®  advice  of  a  friend,  went  to  the  Hackney-coach  of- 

all  the  coach- 
standsi  and  at 

the  adjoining  public-houses;  and  also  once  advertised  the  loss  in  a  daily  paper.  On  the  voonSat^ 
the  day  on  which  the  last-mentioned  advertisement  appeared,  the  bill  in  question  was  casbed  If 
the  defendant,  a  banker  at  Brighton,  for  a  stranger,  of  whom  no  questions  were  asked,  except  )k 
name  and  address,  which  be  wrote  on  the  back  of  the  bill  in  a  vulgar  manner,  and  which  dUf 
wards  proved  to  be  fictitious.  It  was  left  to  the  Jury  to  say — ftrst,  whether  the  plaintiff  had  iNi 
due  and  proper  caution  in  her  mode  of  conveying  the  bill — tecondly,  whether  she  had  exefcted  ■ 
proper  degree  of  diligence  in  the  steps  she  hsid  .taken  to  make  known  to  the  world  her  loss  IM"^ 
/y,  whether  the  defendant  himself  had  ezerdsed  proper  caution  in  receiving  a  bfll  of  sueh  iBfi 
amount  from  a  total  stranger,  without  making  some  inquiry  as  to  where  he  put  up,  or  wbedMr  kl 
was  known  to  any  person  at  Brighton,  The  Jnry  having  found  for  the  plaintiff— 2%e  Cttrt  i** 
fused  to  disturb  the  verdict. 
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£eeg  in  Essex  Street,  Strand,  to  make  known  her  loss.  1830. 
The  people  at  the  o£Sce  told  her  she  need  not  take  any 
Bfep8  for  the  recovery  of  the  bill  for  three  days,  within 
which  time  they  bad  no  doubt  but  that  the  reticule  would 
be  brought  there.  The  plaintiff,  however,  immediately 
sauaed  hand-bills,  describing  the  property,  and  offering  a 
wward  for  its  restoration,  to  be  printed  and  circulated  at 
iD  the  coach-stands  and  adjacent  pubUc-houses;  and,  on 
ihe  S4pth  September,  caused  an  advertisement  to  the  like 
sffect  to  be  inserted  in  the  Morning  Advertizer. 

Early  on  the  morning  of  the  24th  September,  the  bill 
WSM  presented  at  the  banking-house  of  the  defendant,  at 
Brighton,  for  the  purpose  of  being  cashed,  by  a  person 
irho  was  a  stranger  to  the  defendant,  and  who  stated  that 
ke  was  on  his  way  to  Southampton  and  the  Isle  of  Wight, 
when  a  clerk  of  the  defendant  gave  cash  for  the  bill,  re* 
Beiving  the  usual  commission,  without  making  any  inquiry 
if  the  person  who  presented  it,  beyond  asking  for  his  name 
Hid  address,  which  he  wrote  upon  the  back  of  the  bill — 
'Mr.  fT.  Wilson,  16,  Queen  Street,  Lincoln* s  Inn  Fields'' 
-!-Jii  a  very  illiterate  stile.  This  name  and  address  were 
letitious. 

The  cause  was  tried  before  Lord  Chief  Justice  Tifidal, 
It  the  Sittings  at  Guildhall  after  the  last  term,  when  it 
objected,  on  the  part  of  the  defendant,  that  the  plain- 
was  not  entitled  to  recover,  inasmuch  as  she  had  not 
ped  due  caution  in  the  conveyance  of  the  bill,  nor  exercis- 
id  due  diligence  in  making  known  her  loss  after  it  had 
bqppened,  for  that  the  advertisement  put  into  the  Mom^ 
mg  Advertixer  on  the  same  day  that  the  bill  was  taken  by 
die  defendant,  could  not  possibly  have  conveyed  to  them 
mj  notice  of  the  loss. 

Bis  Lordship,  however,  left  it  to  the  Jury  to  say — first, 
■hether  the  plaintiff  had  used  due  and  proper  caution  in 
her  mode  of  conveying  the  bill — secondly,  whether  she 
bad  exercised  a  proper  degree  of  diligence  in  the  steps 
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1830.         she  had  taken  to  make  known  to  the  world  her  Ios8— 
thirdly  9  whether  the  defendant  himself  had  exercised  pro- 
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«.  per  caution  in  receiving  a  bill  of  such  large  amount  from  a 

total  stranger,  without  making  some  inquiry  as  to  where 
he  put  up,  or  whether  he  was  known  to  any  person  at 
Brighton. 

The  Jury,  after  a  short  consultation,  returned  a  verdict 
for  the  plaintiff. 

Mr.  Serjeant  Taddy  now  moved  for  a  rule  nin  that  An 
verdict  might  be  set  aside  and  a  new  trial  had. — ^The  steps 
taken  by  the  plaintiff  to  make  known  her  loss  were  not 
such  as  were  calculated  to  give  notice  to  commercial  meo, 
or  to  those  who  were  likely  to  receive  such  an  instrument 
The  single  advertisement  inserted  in  the  Morning  Advet' 
tizer  could  not  possibly  have  reached  the  defendant  at  the 
time  he  received  the  bill.  The  conduct  of  the  defendant 
is  perfectly  immaterial,  unless  it  be  shewn  that  the  pUn- 
tiff  herself  used  due  diligence  both  in  the  conveyance  and 
custody  of  the  note,  and  in  publishing  its  loss  when  that 
event  happened.  The  plaintiff  in  this  case  has  done  nei- 
ther; for,  a  reticule  was  not  a  proper  place  for  the  depoiit 
of  a  note  of  such  value ;  neither  were  the  means  used  bj 
her  for  the  purpose  of  informing  the  world  of  her  ]xm 
such  as  were  in  the  remotest  degree  likely  in  due  time  to 
reach  the  defendant.  The  earlier  cases  on  this  subject 
laid  down  a  rule  that  was  intelligible  to  commercial  men, 
viz.  that  bank-bills  carry  their  title  with  them,  and  are  to 
be  considered  as  money,  the  property  in  them  pasidiig  finoffl 
hand  to  hand  by  delivery.  In  MiUer  v.  Race  (a)  it  wn 
held  that  a  bank-note,  though  stolen,  becomes  the  pro- 
perty of  him  who  gives  a  valuable  consideration  fiur  i, 
having  no  notice  or  knowledge  of  the  robbery.  Loid 
Mansfield  there  said:  ''  Here,  an  inn-keeper  took  the  note 

(a)  1  Burr.  452;  S,  C\  2  Ld.  Ken.  189. 
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hmifide  in  his  biuiness,  from  a  person  who  made  the  ap-  isdO. 
peannoe  of  a  gentleman.  There  is  no  pretence  or  suspi- 
cion of  coHusion  with  the  robber;  for^  this  matter  was 
itrictfy  inquired  and  examined  into  at  the  trial,  and  is  so 
itated  in  the  case — '  that  he  took  it  for  a  full  and  valuable 
MHisideration,  in  the  usual  course  of  business.'  Indeed, 
f  there  had  been  any  collusion,  or  any  circumstances  of 
ufair  dealing,  the  case  had  been  much  otherwise.  If  it 
Hid  been  a  bank-note  for  1,000/.,  it  might  have  been  sus- 
lidous;  but  tlus  was  a  small  note,  for  SI/.  10^.  only,  and 
■oaey  given  in  exchange  for  it"  The  like  rule  was  laid 
(own  in  Grant  7.  Faughan(a)m  In  Lawson  v.  fFeston{b)f 
be  defendant,  having  lost  a  biU,  caused  an  advertisement 
f  the  &ct  to  be  inserted  in  the  newspapers;  the  plainti£Es 
Bacounted  the  bill  for  the  person  who  found  it — ^it  was 
idd  that  they  were  entitled  to  recover  on  the  bill,  they 
Mnring  received  it  bond  fide,  and  without  notice  of  the 
isaudalent  manner  in  which  it  had  been  obtained  by  the 
jUsftj  from. whom  they  took  it.  Lord  Kenyan  there  said: 
*  If  there  was  any  fraud  in  the  transaction,  or  if  a  bond 
tie  consideration  had  not  been  paid  for  the  bill  by  the 
pUntiffi,  to  be  sure  they  could  not  recover;  but,  to  adopt 
llie  principle  of  the  defence  to  the  full  extent  stated,  would 
be  at  once  to  paralyze  the  circulation  of  all  the  paper  in 
fte  country.  The  circumstance  of  the  bill  having  been 
lost  might  have  been  material,  if  the  defendant  could  bring 
knowledge  of  that  fact  home  to  the  plaintiffs.  The  plain- 
4A  might  or  might  not  have  seen  the  advertisement;  and 
i|  would  be  going  great  length  to  say  that  a  banker  was 
bound  to  make  inquiry  concerning  every  bill  brought  to 
Inm  to  discount;  it  would  apply  as  well  to  a  bill  for  10/.  as 
far  10,000/."    In  Snow  v.  Peacock  (c),  the  note  was  for  a 


(«)  3  Burr.  1616;  S.  C.  1  Wm.         (c)  IIJ.  B.  Moore,  286;  5.  C. 
Blac.  485.  3  Bing.  406. 

(h)  4  Eip.  Rep.  56. 
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1830.        very  large  sum — 500/.    The  robbery  was  duly  adyertifled 
in  the  Hue  and  Cry  Gazette,  and  also  m  another  paper; 
and  the  defendants  took  the  note  at  their  banking-house,  at 
a  little  village  in  Lincolnshire^  for  the  mere  purpose  of 
passing  off  their  own  notes.  In  that  case  there  was  no  neg- 
ligence on  the  part  of  the  plaintiff.     Lord  Chief  Justice 
Best  there  said  (a) :  **  There  was  no  ground  for  suspecting 
for  a  moment  that  the  defendants'  clerk  had  been  actuated 
by  any  dishonest  or  undue  motives,  and  the  defendants 
themselves  knew  nothing  whatever  of  the  tranaaetioii. 
The  clerk  was,  in  all  probability,  aiudous  to  get  hn  em- 
ployers* notes  into  circulation;  and  that  anxiety  put  him 
off  his  guard,  and  prevented  his  making  respecting  the 
person  who  offered  him  the  note,  that  inquiry  which  he 
should  have  made."    In  Snow  v.  Sadler  (i),  the  note  (a 
bank-note  for  90/.)  passed  at  Doncaeter  Races — it  was  re- 
ceived by  the  defendant  in  payment  for  bets  on  the  course; 
and  the  Court  seem  to  have  considered  that  that  circum- 
stance, together  with  the  smallness  of  the  amount,  would 
justify  a  lesser  degree  of  caution  than  would  be  required 
to  be  used  by  a  tradesman.    These  two  latter  cases  pro- 
ceeded very  much  upon  the  same  principle  as  CUll  v,  Oh 
biti  (c).     In  that  case,  a  bill  of  exchange  which  had  been 
stolen  in  the  course  of  the  night,  was  taken  early  on  the  fol- 
lowing morning  to  the  office  of  a  discount  broker,  by  a  poi- 
son whose  features  were,  but  whose  name  was  not,  koowB 
to  the  broker;  and  the  latter,  being  satisfied  ^th  the 
name  of  the  acceptor,  discounted  the  bill,  according  to  Hb 
usual  practice,  without  making  any  inquiry  of  the  person 
who  brought  it.    In  an  action  on  the  bill  (by  the  broker 
against  the  acceptor),  the  Judge  directed  the  Jury  toind 
for  the  defendant,  if  they  thought  that  the  broker  had 

(a)  1 IJ.  B.  Moore,  295.  (c)  3  Barn.  &  Cress.  466;  ^.  C  - 

(6)  1 IJ.  B.  Moore,  .506;  S.  C.      6  Dow.  &  Ryl.  324. 
3Binsr.  610. 
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taken  the  bill  under  circumstances  which  ought  to  have         1830. 
ezdted  the  suspicion  of  a  prudent  and  careful  man.    The 
Jury  having  found  for  the  defendant,  the  Court  afterwards 
refused  to  disturb  the  verdict.     Can  it  be  said  in  the  pre- 
sent case  that  this  note  was  taken  by  the  defendant  under 
drcnmstances  calculated  to  excite  the  suspicion  of  a  pru- 
dent and  careful  man?   A  note  for  100/.  is  not  an  unusual 
sum  for  a  person  to  have  in  his  possession  at  a  frequented 
watering  place.    In  Beekwith  v.  Corrall  (a),  the  plaintiff 
was  robbed  of  a  pocket-book  containing  (amongst  other 
thiDgs)  a  bill  of  exchange  for  33&1.     In  advertising  the 
Ism,  be  merely  stated  that  the  pocket-book  contained 
"papers  of  no  use  to  any  person  but  the  owner.**    The 
biB  was  shortly  afterwards  presented  at  the  banking-house 
^    of  the  defendants,  by  a  stranger,  who  stated  that  he  was 
the  son  of  the  indorser.    The  defendants  discounted  it. 
h  trover,  the  Judge  left;  it  to  the  Jury  to  wy— first,  whe- 
tker  they  thought  that  the  plaintiff  had  dope  all  that  his 
da^  reqiured  of  him,  in  advertising  and  making  known 
lui  loss— ^gcond/y,  whether,  if  due  diligence  had  been 
tted  by  the  plaintiff  in  this  respect;,  the  defendant  had 
ietid  bond  fide,  and  used  due  caution,  in  receiving  the 
KB:  telUng  them,  that,  if  they  were  of  opinion  that  the 
fkiflitiff  had  fiailed  in  giving  proper  notice  of  the  robbery, 
&e  defendants  were  entitled  to  a  verdict.     The  Jury 
Wing  found  for  the  defendants,  the  Court  refused  to 
&torb  the  verdict;  saying — **  If,  in  this  case,  the  plain- 
tiff had  osed  due  diUgence,  and  had  given  proper  notice 
tf  the  k>8s  of  the  bill  in  question,  the  defendants  might 
We  been  presumed  to  have  been  apprised  of  that  fact. 
Vbere  a  person  loses,  whether  by  accident  or  robbery,  a 
i^cgotiable  security,  he  should,  before  he  can  be  entitled  to 
'BcoTer  it  in  an  action  of  this  nature,  be  prepared  to  shew 
^he  has  done  all  that  could  be  required  on  his  part  to 

(a)  11  J.  B.  Moore,  335;  S.C.^  Bing.  444. 
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1830.        make  known  his  loss^  and  that  the  party  who  has  teemed 
"  it,  has,  in  so  doing,  failed  in  observing  due  caation.    Tlie 

V.  defendants  in  this  case  received  the  bill  band  Jide;  then 

is  nothing  to  shew  that  they  received  it  impropeily,  or 
to  fix  them  with  a  knowledge  of  the  loss  of  it  by  Ae 
plaintiff.  The  only  notice  the  latter  gave  of  his  IoMi 
was,  an  advertisement,  which  would  rather  have  the  effid 
of  misleading  the  world,  than  of  giving  the  requisite  in- 
formation ;  for,  it  only  stated  that  the  pocket-book  coo- 
.tained  papers  of  no  use  to  any  person  but  the  owner. 
The  plaintiff,  therefore,  had  fidled  to  use  proper  difigeoee 
in  making  known  his  loss.  He  should  have  described  die 
bill  properly  in  his  advertisement,  and  thus  have  put  peo* 
pie  on  their  guard."  In  the  present  case,  nothing  wm 
done  on  the  part  of  the  plaintiff  that  could  in  any  iegnt 
put  the  defendant  upon  his  guard,  or  convey  to  him  uq 
notice  of  the  loss  of  the  bill  in  question.  The  generd 
rule  in  these  cases  is,  that  there  must  be  firaud  or  suspidoa 
of  fraud  or  collusion  in  the  party  receiving  the  note  or  biD, 
in  order  to  render  him  liable  to  refund  it  Ghross  im|^ 
gence  may  in  some  instances  warrant  a  Jury  in  inSariBf 
suspicion.  If  the  defendant  did  not  exercise  any  great  d^ 
gree  of  caution,  it  was  because  the  plaintiff  took  no  pifli 
to  convey  to  the  world  that  information  which  would  hsfe 
excited  caution. 

Lord  Chief  Justice  Tindal. — If  any  complamt  had  been 
made  as  to  the  mode  in  which  the  case  was  1^  to  Ae 
Jury,  I  should  have  been  most  anxious  to  have  die  CMI 
re-con^ered.  But  I  do  not  learn  that  there  is  any  oljeO" 
tion  to  the  charge.  I  told  the  Jury  that  there  were  dM 
pcunts  for  their  consideration.  The  JtrM  p<unt  was,  vfe" 
ther  the  plaintiff  had  used  due  care  and  caution  is  A( 
conveyance  of  her  property.  It  was  strongly  urged  oa  A^ 
part  of  the  defendant,  that  she  took  so  litde  care  Alt  At 
loas  ought  not  to  be  charged  upon  him;  and  thai  dieBOto 
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in  question  would  have  been  safer  in  her  trunk  than  in  her        1890. 
retkule,  where  she  had  deposited  it.     Tlie  event  proved      ^ 
thit  it  would  have  been  so.   I  observed  to  the  Jury  that  the  *• 

notewas  perhaps  more  likely  to  be  safe  in  the  reticule,  which 
the  plaintiff  carried  on  her  arm,  than  in  the  trunk.  The 
qaestbn  was  fairly  left  for  their  consideration,  as  also, 
iriiether  the  circumstances  which  led  to  the  loss,  were 
rach  as  ordinarily  might  have  occurred.  If  the  Jury  found 
thit  there  was  no  original  want  of  care  on  the  part  of  the 
pliintiff,  then  I  told  them  they  were  to  consider  the  second 
pointi  viz.  whether  she  had  used  due  diligence  in  making 
her  loss  known.  That  was  the  principal  point.  It  was 
inoated  that  the  defendant  ought  to  have  advertised  her 
kii.  I  told  the  Jury,  that,  although  that  might  be  a  very 
good  method  of  making  known  a  loss,  yet  that  there  was 
00  hw  to  compel  a  party  to  advertise;  and  that  the  whole 
ebeainatances  of  the  case  must  be  impartially  weighed  to 
iieertain  whether  the  defendant  had  fairly  and  honestly 
used  means  to  make  public  the  loss  of  the  note.  It  ap- 
peared that  she  went,  by  the  advice  of  a  friend,  to  Essex 
Street,  to  the  office  of  the  commissioners  of  hackney- 
coaches,  where  she  was  told  that  she  need  make  no  effort 
far  three  days,  as  there  was  no  doubt  but  that  the  lost  pro- 
perty would  be  brought  there.  Notwithstanding  this,  she 
earned  hand-bills  to  be  printed  and  left  at  all  the  hackney- 
ooach  stands*  It  was  for  the  Jury  to  say  whether  she  had 
not  done  enough.  The  third  point  left  was,  whether  there 
had  been  any  want  of  caution  on  the  part  of  the  defendant 
in  taking  the  note.  Upon  this  point  it  was  contended  that 
hankers  could  not,  under  such  circumstances,  make  minute 
inquiries  without  running  the  risk  of  giving  offence  to  their 
cnatomers.  That  would  necessarily  depend  upon  the  mode 
of  conducting  the  inquiry.  No  honest  man  could  take  offence 
^  being  questioned  with  proper  civility.  The  defendant 
^gfat,at  all  events,  have  asked  the  person  who  presented  the 
^,  whether  or  not  he  was  known  to  any  one  at  Brig/Uon. 
Vol.  IV.  1 1 


Strange 
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1830.        But,  80  far  from  making  any  such  inquiry,  be  did  noteTen 
ask  at  what  inn  he  put  up.     The  individual  wrote  i^x>ii 
«•  the  back  of  the  note  a  name  and  address  which  turn- 

ed out  to  be  false.  The  hand-writing  was  not  such  as 
might  be  supposed  to  be  that  of  a  man  in  a  rank  of  life 
likely  to  have  honestly  in  his  possession  a  note  of  so  large 
a  value.  The  note  was  handed  up  to  the  Jury,  and  thej 
were  called  upon  to  say  whether  the  appearance  of  the 
writing  was  not  such  as  should  have  challenged  further 
inquiry.  The  whole  case  was  one  solely  for  the  diacretkm 
of  the  Jury.  I  am  not  disposed  to  say  that  there  ought  to 
be  anew  trial. 


Mr.  Justice  Park. — The  three  propositions  were  pfo* 
perly  submitted  to  the  Jury,  The  whole  were  questioDS 
of  fact,  and  I  see  no  ground  for  setting  aside  the  verdict 
Full  weight  was  given  to  the  first  point.  It  is  not  posubk 
to  say  what  particular  mode  of  conveyance  is  the  most  pro- 
per for  bills  or  notes.  The  two  latter,  however,  were  the 
main  points.  It  appears  that,  upon  discovering  her  loss,  the 
defendant  went  to  Essex  Street,  to  the  coach*office,  where 
she  was  advised  to  wait  for  three  days  before  she  made  9MJ 
attempt  to  recover  the  note.  Her  anxiety  was  such  that 
she,  in  the  interim,  caused  hand-bills  to  be  printed  and 
distributed.  No  negligence  can  therefore  be  imputed  to 
her.  The  question  then  is,  whether  ^he  defendant  uacd 
due  caution  in  taking  the  note  from  a  man  who  was  a  total 
stranger  to  him,  and  a  note,  too,  of  the  value  of  lOtt 
That,  undoubtedly,  would  not  be  a  large  sum  to  be  n^ 
tiated'at  a  frequented  watering  place  by  a  person  of  a  re- 
spectable rank  in  life.  But  this  person  seems  to  hafe 
written  his  name  and  address  in  a  vulgar  hand,  and  in  a 
very  bungling  stile.  He  might  have  been  asked  at  what 
hotel  he  put  up,  or  whether  he  knew  or  was  known  to  wtj 
individual  at  Brighton.  It  certainly  would  not  be  iBipro* 
per  for  a  banker  to  ask  such  questions.     I  am 
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of  opinion  that  there  was  sufficient  on  the  evidence  to  war-         1830. 
nnt  the  Jury  in  finding  for  the  plaintiff.  Stjianob 


Mr.  Justice  Gaselee. — The  case  was  solely  for  the  con- 
ndention  of  the  Jury,  and  was  properly  left  to  thenii  and 
therefore  the  verdict  ought  not  to  be  disturbed. 

Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  the 
verdict  ought  not  to  be  disturbed.     No  fault  can  be  found 
iritli  the  mode  in  which  the  case  was  sent  to  the  Jury. 
Three  questions  were  left  to  them  fully,  and  as  favourably 
ibr  the  defendant  as  consistently  could  be.     I  am  not  pre- 
jNired  to  say,  that,  because  there  happens  to  have  been 
^ome  degree  of  negligence  'on  the  part  of  the  loser  of  a 
iDote,  he  is  therefore  to  be  precluded  from  recovering  it 
fion  a  person  to  whose  hands  it  has  come,  and  who  has 
^:eoeived  it  without  due  caution  or  inquiry.    As  to  the 
other  points,  the  degrees  of  diligence  or  negligence  must 
fBepend  upon  the  particular  circumstances  of  the  case,  and 
the  nature  of  the  loss.     In  the  present  case,  it  appears 
tiiat  the    plaintiff   made    application    at   the   hackney- 
coach  office  in  Essex  Street^  and,  in  order  to  make  her 
lots  known  to  persons  connected  with  hackney-coaches, 
cawed  hand-bills  to  be  printed  and  circulated  at  all  the 
coach-stands.     With  respect  to  the  degree  of  caution  ex- 
ercised by  the  defendant,  all  the  circumstances  of  the  case 
^vere  fully  and  fairly  brought  under  the  consideration  of 
the  Jury.     They  have  therein  exercised  a  discretion,  and 
I  toi  not  prepared  to  say  an  unsound  one. 

Rule  refused  (a). 


(«)  And  see  Peacock  v.  Rhodes,  Justice  Burroughs  in  Snow  v.  Pea- 

^1^.633;  So/bmoitf  y.  The  Bank  cock,  IIJ.  B.Moore,  302;  and 

^^ngfand,  13  East,  135,  and  the  Down  v.  HaUing,  4  Barn.  &  Cress. 

*^- 8.  note  of  that  case  cited  by  Mr.  330;  .y.  C.  6Dow  &  Ryl.456. 
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stances. 


Parker  v.  M'William    and  Wife,  Administratrix  of 
jSSL  Horsefall. 

Where  a  witness  X  HIS  was  an  action  of  (assumpsit  to  recover  from  the 

Stonm^oiSi^  defendants  a  sum  of  200/.  alleged  to  have  been  deposited 

has  been  made  by  the  plaintiff  in  the  hands  of  one  Elizabeth  Horse/all, 

witnesses  to  re-  who  died  intestate,  and  to  whose  effects  the  wife  (the  in- 

disoetionof  the  testate's  sister)  had  administered. 

5?w  to  i2[St  '^^^  ^*^®  ^"  *®  P*^^  ^^  ^^^  plaintiff  was,  that  the  200/. 
or  reject  his  tes-  had  Originally  been  given  by  Miss  Horse/all  to  the  plain- 
ing to  drcum-     tiff,  and  that  the  latter  had  requested  her  to  keep  it  for 

her. 

At  the  trial  before  Lord  Chief  Justice  Tindal,  at  the 
Sittings  at  Westminster  after  the  last  term,  before  the  case 
was  opened,  an  order  was  made  for  the  exclusion  of  all  the 
witnesses.     All  obeyed  this  order  except  one  individuali 
who  was  the  principal  witness  on  the  part  of  the  plaintifl^ 
and  who  was  called  for  the  purpose  of  proving  the  fact  o^ 
the  deposit.     On  his  entering  the  witness-box,  it  was  o\y^^ 
jected,  on  the  part  of  the  defendant,  that  his  evidence  w&^ 
not  admissible,  on  the  ground  of  his  having  remained  in 
Court  in  disobedience  of  the  order  of  the  Judge.    The 
witness,  being  questioned,  stated  that  he  had  not  heaid 
the  order  pronounced;  and,  to  a  question  put  by  his  Lord- 
ship, who  addressed  him  in  a  very  low  tone  of  voice,  lie     ^ 
denied  having  heard,  either  the  order  to  withdraw,  or  the 
opening  speech  of  the  plaintiff's  counsel  (wherein  were  de- 
tailed with  extreme  minuteness  the  facts  relied  upon),  as- 
signing for  reason,  that  he  was  very  deaf. 

Ultimately  the  testimony  of  this  witness  was  received; 
and,  three  others  proved,  that  the  intestate  had,  on  va- 
rious occasions,  told  them  that  she  had  made  the  plamtBT 
a  present  of  the  200/. ,  and  that  the  latter  had  requested 
her  to  retain  it  for  her,  which  she  had  at  first  declioedi 
but  afterwards  assented  to  do. 
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The  Jury  thereupon  returned  a  verdict  for  the  plaintiff.  1830. 


Mr.  Serjeant  Wilde  now  moved  for  a  rule  nisi  that  this 
verdict  might  be  set  aside,  and  a  new  trial  had,  on  the  ob- 
jectbn  taken  at  the  trial. — He  referred  to  the  case  of  The 
Atiarnejf'Ge$»eralY.Bulpit{a)f  where  the  Court  of  Ex- 
ekequer  refused  to  grant  a  new  trial,  where  a  person  (not 
originally  intended  to  be  examined)  who  was  in  Court,  and 
who  bad  been  there  during  the  trial,  was  called  to  give 
eHience,  and  was  not  allowed  to  be  examined,  on  that 
groimd.    The  Court  there  said :  *'  It  is  a  sacred  and  inflex- 
ible rule,  that,  wherever  there  is  an  order  of  the  Court 
tliat  the  witnesses  intended  to  be  examined  on  either  side 
AbH  remain  out  of  Court  during  the  examination  of  the 
other  witnesses,  if  any  person  who  may  give  material  evi- 
dence be  present,  contrary  to  that  order,  he  cannot,  on 
any  account,  be  permitted  to  be  examined.**    And  he  con- 
tended that,  whether  the  witnesses  were  excluded  from 
Court  by  virtue  of  a  general  rule,  as  in  the  Court  of  Ex^ 
ciequer,  or  merely  by  a  rule  pronounced  in  the  individual 
case,  the  order  ought  to  be  adhered  to  with  equal  inflexi- 
bifity. 

Lord  Chief  Justice  Tindal. — The  rule  laid  down  in  the 
Coort  of  Exchequer  with  respect  to  the  exclusion  of  wit- 
nesses not  under  examination,  is  one  that  has  obtained 
there  for  many  years,  and  is  well  known  to  be  the  practice 
of  that  Court.  The  witnesses  on  both  sides  are  ordered 
out  of  Court  during  the  progress  of  the  cause.  That  prac- 
tice was  first  introduced  chiefly  with  a  view  to  the  fairness 
of  the  proceedings  in  actions  at  the  suit  of  the  Crown, 
^ere  is  no  such  general  order  in  either  of  the  other 
(Wis;  but,  where  a  special  order  to  that  effect  is  made, 
It  must  depend  upon  the  particular  circumstances  of  the 

(a)  9  Price,  4. 
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1830.        case,  whether  a  witness  who  does  not  obey  the  order  i 
Parkek        permitted  to  be  examined  or  not.     In  the  present  instana 
v.  when  the  witness  in  question  was  called,  and  an  objectioi 

taken  to  his  being  allowed  to  give  evidence,  I  asked  bii 
whether  he  had  heard  the  opening  speech  of  the  leanift 
Serjeant;  he  said  he  had  not,  assigning  for  reason,  thath 
was  very  deaf,  although  he  afterwards  readily  answered  i 
questions  that  were  put  to  him.  The  circumstances  of  li 
remaining  in  Court,  and  of  his  alleged  deafness,  were  w 
fully  observed  upon  by  counsel,  and  the  Jury  would  hsf 
withdrawn  their  credit  from  him  if  they  had  thought  fit  1 
did  not  appear  at  the  time  that  the  witness  was  contumac 
ous,  or  had  acted  with  any  sinister  design  to  evade  d 
order  of  the  Court,  which  he  possibly  might  not  hai 
heard.  It  may  be  observed,  too,  that  one  principal  objei 
of  ordering  all  the  witnesses  out  of  Court,  is,  that  they  hm 
not  have  an  opportunity  of  conferring  together,  and,  I 
concert,  shaping  their  testimony  according  to  the  statmeiil 
of  counsel.  We  must  look  also  to  the  other  evidenoei 
Ihe  cause.  There  were  three  other  witnesses,  one  of  whci 
had  been  in  the  service  of  the  intestate;  they  all  concune 
in  saying  that  they  had,  at  different  times,  heard  Ifii 
Horsefall  say  that  she  had  made  the  plaintiff  a  present  o 
a  sum  of  ^00/.,  which  the  latter  had  placed  in  her  hiid 
to  keep  for  her;  and  that  she  said  that  at  first  she  bn 
declined  to  keep  it,  but  afterwards  assented.  The  leiii 
mony  of  the  first  witness,  who  spoke  to  the  actual  depofll 
was  certainly  very  important;  but,  independently  of  hi 
evidence,  there  was  a  strong  case  for  the  Jury,  and  I  ai 
not  prepared  to  say,  that,  upon  the  evidence  of  the  otbfl 
three  witnesses  only,  they  would  not  have  arrived  at  th 
6ame  conclusion  Besides,  it  would  be  difficult  to  deal 
with  the  first  witness  on  a  second  trial.  Upon  the  wkok, 
therefore,  I  am  of  opinion  that  the  verdict  ought  not  to  k 
disturbed. 
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Mr.  Justice  Park. — I  do  not  enter  into  any  discussion         1830. 
as  to  the  propriety  of  establishing  in  common  law  cases  a       parkee 
rale  similar  to  that  observed  in  those  afTectinfir  the  reve-  v. 

M'WlLLIAM. 

nue.  It  might  be  a  wise  and  judicious  course.  In  the 
case  of  The  Attorney-General  v.  Bulpit,  the  Court  of 
Exd^quer  said  they  could  not  interpose,  because  the  rule 
there  was  inflexible^  in  order  to  protect  the  subject  against 
tbe  influence  of  the  Crown.  Here,  however,  there  is  no 
such  inflexible  rule;  and  although  the  remaining  in  Court 
in  disobedience  of  the  order  of  the  Judge  might  be  a  con- 
tumacious act  on  the  part  of  the  witness,  still  that  would 
Iiardly  of  itself  warrant  us  in  sending  the  cause  down  for  a 
new  trial.  If  an  attorney  is  contunuicious,  or  otherwise 
misconducts  himself,  though  he  may  be  liable  to  punish- 
ment, yet  the  interests  of  the  client  are  not  therefore  to  be 
prejadiced.  In  the  case  of  this  witness,  it  is  probable  that 
DO  contumacy  was  intended.  The  witness  might  have 
been  deaf,  as  he  represented:  he  swore  that  he  neither 
heard  the  order  for  the  exclusion  of  the  witnesses,  nor  the 
opening  speech  of  the  plaintifTs  counsel.  The  whole  mat- 
ter was  before  the  Jury,  and  I  sec  no  ground  for  us  to  in- 
terpose. 

Mr.  Justice  Gaselee. — It  does  not  appear  to  me  that 
this  is  a  case  in  which  the  Court  is  called  upon  to  inter- 
fete.  The  order  for  the  witnesses  to  withdraw  having 
ken  made  by  the  Judge  at  Nisi  Prius,  it  was  for  him 
*Ione  to  consider  whether  that  order  might  be  convenient- 
ly relaxed.  Whether  or  not  he  would  think  fit  to  do  so, 
inust  depend  upon  the  peculiar  circumstances  of  the  case; 
^d  tbe  evidence  of  the  party,  if  admitted,  would  go  to 
the  Jury  subject  to  such  observations  as  might  suggest 
Aemselves.  -The  witness  might  have  remained  in  Court 
^thout  any  intention  of  acting  contumaciously.  I  think 
the  question  was  one  solely  within  the  discretion  of  the  . 
•'udge.    It  is  purely  a  question  of  Nisi  Prius  practice. 
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There  might  have  been  some  ground  for  grantrog  a  new 
trial,  if  it  had  clearly  appeared  that  the  Jury  had  giy^an 
improper  degree  of  credit  to  the  particular  witness;  bofc 
that  does  not  seem  to  have  been  the  case  here. 


Mr.  Justice  Bosanquet.—As  there  is  no  such  genenl 
rule  in  this  Court,  touching  the  exclusion  of  witoesaei 
from  the  Court,  as  that  which  obtains  in  the  Exek' 
gueTf  I  think  the  admission  or  rejection  of  the  testimo- 
ny of  a  witness  who  disregards  such  an  order  made  ins 
particular  case,  must  rest  in  the  discretion  of  the  Judge, 
guided  by  circumstances.  Upon  the  whole,  I  think  m 
injustice  will  be  done  in  this  case  by  allowing  the  verdBel 
to  stand. 

Rule  refused^ 


Wednesday,  Welsh  V.  RoSE.. 

Jtme\6th,      fY^ 

The  plaintiff  be-  -■-  HIS  was  an  action  of  trespass,  for  breaking  and  enter- 
ing desirous  of    jng  |.jjg  plaintiff's  rooms,  &c.,  and  taking  his  goods. 

mentsofoneB.,  The  defendant  pleaded,  that  one  John  Barrett,  for  a 
to  do  lo  unless  long  time,  to  wit,  for  the  space  of  one  year  next  before  and 
the  defendant,     ^^  ^j^^  gSth  November,  1829,  and  from  thence  untU  and  at 

tne  supenor 

landlord,  would  the  Said  times  wh^n  &c.,  held  and  enjoyed,  amongst  other 
from  the  risk  of  premises,  the  said  rooms  and  apartments,  pig-stye,  ui 
dilJiafned  for^  yard,  in  which  &c.,  as  tenant  thereof  to  the  said  defendant, 
B/t  rent,  the      under  and  by  virtue  of  a  certain  demise  thereof  theieto- 

defendant  en- 
gaged, that,  as     fore  made,  at  and  under  a  yearly  rent  of  18/.,  payable 

plaintiff  paid  B.  monthly,  that  is  to  say,  on  the  25th  day  of  each  and  every 
defendant)^  ^^^^  month  in  the  year,  by  even  and  equal  portions ;  that,  on 
would  nerer       the  said  25th  November,  in  the  year  aforesaid,  a  larse  sob 

trouble  the  >  J  >  © 

plaintiff  or  his 

property.     The 

plaintiff  accordingly  entered,  but  failed  in  the  due  payment  of  his  rent: — Held,  that  the  landtaWTt 

right  of  distress  was  not  taken  away,  notwithstanding  that  the  plaintiff  had,  before  the  ditfc* 

made,  tendtoed  to  B.  the  balance  of  rent  due  to  him. 
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of  moDeyi  to  wit^  the  sum  of  10^  lOs.  of  the  rent  aforesaid,         1830. 

forseyen  months,  ending  on  the  said  25th  November^  be- 

cune  and  was  due  and  payable  from  the  said  John  Bar- 

reU  to  the  said  defendant,  and  at  the  said  times  when  &c« 

was  in  arrear  and  unpaid:  wherefore  the  said  defendant, 

OD  the  said  day  when  &c.,  did  enter  into  and  upon  the 

aaid  rooms,  apartments,  pig-stye,  and  yard,  in  which  &c., 

and  took,  &c«  &c. 

The  plaintiff  replied,  that,  before  and  at  the  time  of  the 
application  to  the  defendant,  and  his  giving  the  assurance 
2uid  making  the  promise  hereinafter  next  mentioned,  the 
Slid  John  Barrett  held  and  and  enjoyed  certain  premises, 
^iridi  the  appurtenances,  as  tenant  thereof  to  the  defendant, 
and  that  the  said  rooms  and  apartments  and  yard  in  which 
Ac,  were  part  and  parcel  of  the  said  premises  so  held  and 
^ijqyed  by  the  said  John  Barrett  as  tenant  thereof  to  the  . 
€lefendant;  that  the  plaintiff,  being  minded  and  desirous 
to  take  and  hire  the  said  rooms  and  apartments  and  yard 
in  which  &c.,  of  the  said  John  Barrett^  and  to  become 
tenant  thereof  to  the  said  John  Barrett  at  and  under  a 
certain  rent  theretofore  payable  by  the  plaintiff  to  the 
said  John  Barrett  for  the  same,  but  being  apprehen- 
Kve  that  the    said  John  Barrett  then  was    or  might 
thereafter    become  indebted  to  the   defendant  for  the 
Tent  of  the  whole  of  the  premises,  with  the  appurtenan- 
ces, whereof  the  said  rooms  and  apartments  and  yard  in 
liiich  &c.,  and  which  the  plaintiff  was  so  minded  and 
desirous   to   hire   and  take  of  the  said   John  Barrett^ 
were  parts  and  parcel  as  aforesaid,  and  that,  if  the  said 
^ohk  Barrett  was  or  should  become  indebted  to  the  de- 
cant for  rent  as  aforesaid,  the  cattle,  goods,  and  chat- 
^Is  of  him  the  plaintiff  which  he  might  bring  into  and 
^pon  the  said  rooms  and  apartments  and  yard  in  which 
^c«,  if  he  hired  and  took  the  same  of  the  said  John  Bar- 
'*^,  might  be  seized  and  taken  by  the  defendant  as  a  dis- 
^iieas  for  any  rent  which  might  be  or  might  become  due 
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1830.  and  in  arrear  from  the  said  John  Barrett  to  the  defend- 
ant  for  rent  of  the  whole  of  the  premises  so  held  by  the 
said  John  Barrett  as  tenant  thereof  to  the  defendant  u 
aforesaid,  and  being  unwilUng  to  expose  such  hia  cattki 
goods,  and  chattek  to  be  taken  as  a  distress  for  such  rent 
as  last  ajToresaid,  or  to  become  tenant  to  the  said  Jch 
Barrett  without  being  assured  and  satisfied  that  such  Ui 
cattle,  goods,  and  chattels  would  not  be  taken  as  a  distroi 
for  such  rent  as  last  aforesaid,  before  he  took  and  hired 
the  said  rooms  and  apartments  and  yard  in  which  &c.,  and 
before  the  said  time  when  &c.,  to  wit,  on  the  25th  ilfay, 
1 829,  to  wit,  at  &c«,  applied  to  the  defendant,  as  landlord 
qi  the  said  John  Barrett^  of  the  whole  of  the  said  premitei 
whereof  the  said  rooms  and  apartments  and  yard  in  whidi 
&c«  were  parts  and  parcel  as  aforesaid,  and  informed  him 
that  he  was  minded  and  desirous  to  hire  and  take  the 
said  rooms  and  apartments  and  yard  in  which  &c.  of  the 
said  John  Barrett^  but  was  unwilling  to  do  so  if  he  were 
liable,  or  his  cattle,  goods,  and  chattels  could  be  taken  tf 
a  distress  for  the  rent  of  the  said  John  Barrett  to  the  de* 
iendant;  whereupon  the  defendant  then  and  there,  before 
he  the  plaintiff  took  or  hired  the  said  rooms  and  apart' 
ments  and  yard  of  the  said  John  Barrett^  and  long  befifff 
the  said  time  when  &c.,  to  wit,  on  &c.,  at  &c.,  assiiied 
and  promised  the  plaintiff,  that,  as  long  as  he,  the  f^aof 
tiff,  paid,  to  the  said  John  Barrett  the  rent  which  should 
become  due  from  him  to  the  said  John  Barrett,  for  the 
said  rooms  and  apartments  and  yard  which  he  was  lO 
minded  and  desirous  to  hire  and  take  of  the  said  /ofa 
Barrett  as  aforesaid,  and  which  were  and  are  the  romm 
and  apartments  and  yard  in  which  &c.,  he  the  defendant 
would  never  trouble  the  plaintiff  or  his  property;  that  be, 
the  plaintiff,  relying  on  and  confiding  in  the  said  assuranoe 
and  promise  of  the  defendant  so  with  him  made  as  afore- 
said, did,  afterwards,  and  long  before  the  said  time  when 
&c«,  to  wit,  on  &c.,  at  &c«,  hire  and  take  the  said  room 
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and  aparlments  and  yard  in  which  ftc,  so  being  parts  and         1830. 
parcel  as  aforesaid,  of  the  said  John  Barreii,  and  became, 
and  at  the  same  time  when  &c.  was,  tenant  to  the  said 
John  Barrett  of  the  same,  and  after  he  so  became,  and 
whilst  he  was  tenant  to  the  said  John  Barrett  of  the  same, 
mid  before  the  said  time  when  &c«,  to  wit,  on  &c.  last 
aforesaid,  with  the  consent  of  the  said  John  Barrett,  erect- 
ed and  made  the  said  pig^stye  in  the  said  yard  in  which 
Ac;  that  he,  further  relying  on  the  said  assurance  and 
promise  of  the  defendant,  afterwards,  and  long  before  the 
said  time  when  &c«,  to  wit,  on  &c.,  brought  the  said  cat- 
'Cle,  goods,  and  chattels  in  the  said  declaration  mentioned^ 
Yxing  his  proper  cattle,  goods,  and  chattels,  into  and  upon 
"riie  rooms  and  apartments  and  yard  in  which  &c. ;  that, 
l)efore  the  said  time  when  &c.,  atid  before  the  making  the 
tender  hereinafter  mentioned,  he  had  paid  to  the  said 
mfohn  Barrett  all  the  rent  which  had  become  due  and  pay* 
able  firom  him  to  the  said  John  Barrett,  for  or  in  respect 
of  the  said  rooms  and  apartments  and  yard  in  which  &c., 
1)efbre  the  said  time  when  &c.,  except  a  small  sum  of  mo- 
ney, to  wit,  the  sum  of  2/.  I5s.  of  lawful  money  of  Great 
MrUain;  and  that  always  from  the  time  the  said  sum  of  21. 
lii.  of  the  rent  aforesaid,  or  any  part  thereof,  became  and 
iraa  due  and  payable  from  and  by  the  plaintiff  to  the  said 
Mn  Barrett,  hitherto,  he  was  and  still  is  ready  and  will- 
ing to  have  paid  and  to  pay  the  same  to  the  said  John 
Barrett;  and  that  he,  before  the  said  time  when  &c.,  to 
wit,  on  &c.,  at  &c.,  was  ready  and  willing  to  have  paid, 
and  then  and  there  tendered  to  pay  to  the  said  John  Bar- 
'^/the  said  sum  of  2/.  15^.  as  aforesaid,  to  receive  which 
of  the  plaintiff,  the  said  John  Barrett  wholly  refused;  and 
'bther,  that,  at  the  said  time  when  &c.,  there  was  not 
*Dy  other  or  more  rent  due  or  payable   from  him  the 
plaintiff  to  the  said  John  Barrett,  than  the  said  sum  of  2/« 
'^.  so  tendered  and  offered,  and  so  refused  as  aforesaid; 
^i^at  he  was  and  remained  in  the  quiet  and  peaceable  pos- 


488  CASES  IN  TRINITY  TERM,  ' 

1830.  session,  use,  occupationi  and  enjoyment  of  the  uad  rooni 
and  apartments,  pig-stye,  and  yard  in  which  &c.j  as  ten- 
ant thereof  to  the  said  John  Barrett,  and  that  the  aaid 
cattle,  goods,  and  chattels  in  the  said  declaration  mentioii- 
ed,  being  the  proper  cattle,  goods,  and  chattels  of  him  the 
plaintiff,  were  in  and  upon  the  said  rooms  and  apartmentif 
pig-stye,  and  yard  in  which  &c«,  until  the  defendantj  at 
the  said  time  when  &c.,  of  his  own  wrong,  and  in  breach 
of  the  said  assurance  and  promise,  did  and  committed  the 
trespasses  in  the  declaration  mentioned,  and  in  and  by  his 
said  last  plea  attempted  to  be  justified,  in  manner  aii4 
form  as  the  said  plaintiff  hath  above  thereof  complained, 
against  him. 

To  this  replication  the  defendant  demurred.    The  jdain^ 
tiff  joined  in  demurrer. 

Mr.  Serjeant  E.  Lawes,  in  support  of  the  demurrer. — . 
This  matter,  if  well  pleaded,  amounts  to  no  more  than  a 
collateral  contract,  which,  if  broken,  although  it  might 
form  the  ground  of  a  collateral  action,  clearly  cannot  ope-/ 
rate  as  a  release  in  law  of  the  defendant's  right  to  dis- 
train; or,  eveYi  if  it  were  allowed  to  operate  as  a  release 
there  is  no  consideration  for  it;  it  is  a  mere  gratuitooi 
promise.    At  all  events,  it  was  only  a  conditional  UIlde^ 
taking,  not  to  trouble  or  molest  the  plaintiff  so  long  as  be 
regularly  paid  his  rent  to  Barrett.    That  condition  hai 
not  been  performed.     It  is  not  averred  that  the  rent  wu 
regularly  paid.     On  the  contrary,  the  repUcation  statei 
that  a  small  sum  remained  unpaid,  and  as  to  that  sum  die 
plaintiff  alleges  a  tender;  but  it  is  not  averred  that  the  ten^ 
der  was  made  on  the  day  the  rent  became  due,  nor  that     , 
the  defendant  had  notice  of  the  tender. 

Mr.  Serjeant  Taddy,  contra, — The  replication  m  sub- 
stance amounts  to  this,  that  the  defendant  gave  the  plain- 
tiff permission  to  put  his  goods  on  the  premises  in  ques- 
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tiOD|  Without  their  being  subjected  to  a  distress  for  rent         1830. 
doe  to  him  from  his  immediate  tenant,  Barrett.    The  on* 
If  condition  attached  to  this  promise  was,  that  it  should 
eoore  only  so  long  as  the  plaintiff  should  pay  his  rent  to 
Barrett,    It  is  in  the  nature  of  a  license,  and  falls  very 
orach  under  the  principle  of  Webb  v.  Paternoster  (a), 
where  a  license  to  stack  hay  upon  land  was  held  not  to  be 
coontermandable,  provided  the  license  were  for  a  certain 
time.    That  case  was  acted  upon  in  Taylor  v.  Waters  (6). 
The  condition  upon  which  the  license  was  given  has  been 
AiiflSciently  performed  in  this  case.     It  is  distinctly  averred 
-that  all  rent  due  from  the  plaintiff  to  Barrett  has  been 
paid  except  21.  ISs.f  and,  as  to  that  sum,  that  it  was  ten- 
dered to  Barrett  before  the  time  of  the  distress,  and  refus- 
ed by  him.    The  condition,  therefore,  has  been  substan- 
tialljr  complied  with.   It  was  not  necessary  that  the  tender 
shoold  be  made  on  the  very  day  the  rent  became  due. 

Lord  Chief  Justice  Tindal. — In  the  case  of  Webb  v. 

Pakmosier^  the  whole  argument  turned  upon  the  license. 

The  agreement  in  this  case,  however,  cannot  operate  as  a 

lieeDte,  for,  at  the  time  he  entered  into  the  contract,  the  de- 

fiendant  had  parted  with  the  possession  of  the  premises  to 

Barrett.    He  had  no  authority,  therefore,  to  give  a  license. 

The  matter  replied  strictly  and  properly  amounts  to  no 

more  than  an  undertaking  or  promise  on  the  part  of  the 

defendant,  that  he  would  not  trouble  the  plaintiff  or  his 

goods  so  long  as  he  regularly  paid  his  rent  to  Barrett. 

^'Hdiout,  therefore,  entering  into  the  question  whether  or 

not  there  was  a  sufficient  consideration  for  this  promise,  it 

appears  to  me  to  be  enough  to  say  that  the  condition  upon 

^idi  its  performance  was  made  to  depend  has  not  been 

fulfilled.     The  words  of  the  replication  are^  **  that  thd  de« 

fendant  assured  and  promised  the  plaintiff,  that,  as  long  as 

(a)  Palmer,  71.  (6)  7  Tannt.  374. 
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1830.  he  the  plaintiff  paid  to  the  said  John  BarrHi  the  rait 
which  should  become  due  from  him  to  the  said  JokM  Bm* 
rett  for  the  said  rooms  and  apartments,  &c«,  he  the  dt* 
fendant  would  never  trouble  the  plaintiff  or  hb  proper^.' 
The  intention  of  that  evidently  was,  so  long  as  the  pif 
ments  were  strictly  and  regularly  made,  so  as  to  enabk 
Barrett  to  pay  his  rent  to  the  defendant.  And  heieit 
appears  from  the  replication  that  the  rent  was  only  piid 
up  to  a  certain  period,  and  that  a  portion  of  it  still  remaini 
'  due,  vix.  2L  1 5s.  As  to  that  sum  the  replication  aven  a 
tender  to  Barrett.  Although  that  might  be  an  answer  to  a 
distress  by  Barrett ^  it  clearly  is  not  so  as  to  the  superiot 
landlord,  a  third  person;  at  all  events,  not  unless  it  appear* 
ed  that  he  had  notice.  The  landlord  had  a'vested  right  to 
make  a  distress.  Inasmuch,  therefore,  as  it  is  not  alkgll 
that  the  defendant  had  notice  of  the  tender  and  refiiiali 
and  as  the  condition  upon  which  the  defendant's  \xakh 
taking  was  made  to  depend  was  not  in  terms  performed  by 
the  plaintiff,  it  seems  to  me  that  the  replication  eaimot  k 
supported. 


] 


Mr.  Justice  Park. — The  undertaking  of  the  defendaat 
was  conditional,  and  as  the  plaintiff  has  not  shewn  that  hi 
has  complied  with  the  condition  in  its  terms,  it  seems  If 
me  that  the  landlord  ought  not  to  be  deprived  of  his  qghl  1 
of  distress. 


i 


1 


Mr.  Justice  Gaselee. — As  the  condition  of  the  defcnd^ 
ant*s  undertaking  has  not  been  performed,  it  is  unnaoi^  j 
sary  to  say  whether  the  consideration  was  sufficient oroot} 
it  is  enough  for  us  to  say  that  the  condition  has  not  beat 
strictly  complied  with,  and  therefore  the  defendant's  rigM 
of  distress  remains  to  him. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion* 
The  condition  upon  which  the  defendant  entered  into  tha 
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ndertaking  set  forth  in  the  replication*  has  not  been  duly 
eomplied  with.  The  case  of  Webb  v.  Paternoster  does 
not  apply.  There,  the  license  was  given  by  the  landlord 
befiMe  he  had  granted  a  lease  of  the  premises,  and  whilst 
k  was  entitled  to  the  possession,  and  had  authority  to 
|ife  it.  Here,  however,  the  supposed  license  was  not 
gifen  until  after  he  had  parted  with  the  possession  to  an- 
other. 

Judgment  for  the  defendant. 


ISdD. 


Welsh 
Rose. 


Adams  v.  Gibney  (sued  with  Elizabeth  Maria  Peyton), 

Executor  of  J.  R.  Peyton. 

1  tilS  was  an  action  of  covenant.  The  declaration  stat- 
«d*^That,  on  the  gOth  day  of  November,  1821,  by  in- 
denture between  J.  R.  Peyton  of  the  one  part,  and  the 
pkintiff  of  the  other  part — after  reciting  that  the  plaintiff 
lisd  agreed  with  the  said  J.  R.  Peyton  for  a  lease  of 
Wkkehurst  Park  for  the  term  of  fifteen  years  from  March 
then  last  past,  subject  to  the  covenants  thereinafter  con- 
tttDed — ^it  was  witnessed,  that,  for  and  in  consideration  of 
tike  rents,  covoiants,  and  agreements  thereinafter  contain- 
fd,  J»  R»  Peyton  had  demised  certain  premises  to  the 
plaintiff,  containing  five  hundred  acres,  &c.  (subject  to 
certam  exceptions  and  reservations),  habendum  from  the 
SSth  March,  1821,  for  fifteen  years,  at  the  rent  of  40/.  per 
HMOR,  clear  of  all  taxes  except  poor*s  rates,  which  poor's 
lites  were  to  be  paid  by  J.  R.  Peyton,  his  executors  or 
idniniatrators,  or  such  other  person  or  persons  as  should 
hi  the  time  being  be  entitled  to  the  reversion  and  inherit- 
'  Vceof  the  said  premises;  and  the  plaintiff,  for  himself. 
Ml  executors,  administrators,  and  assigns,  did  thereby  co- 
^tnant,  promise,  and  agree  to  and  with  the  said  J.  R.  Pey- 
hm,  and  to  and  with  all  and  every  such  person  and  per- 
^Hu  as  should  for  the  time  being  be  entitled  to  the  rever* 


Wednittdny^ 
June  \6th. 

Tenant  lor  life, 
remainder  over, 
by  indenture 
demised  to  the 
lettee,  his  exe- 
cutors, &c,  for 
the  term  of  fif- 
teen years,  with- 
out any  express 
covenant  for 
quiet  enjoy- 
ment    The 
lessee  was  evict- 
ed by  the  re- 
mainder-man 
after  the  death 
of  the  tenant  for 
life,  but  before 
the  expiration  of 
the  fifteen  years: 
— Htld,  that  the 
lessee  could  not 
maintain  an  ac- 
tion of  covenant 
against  the  exe- 
cutor of  the  te- 
nant for  life  in 
respect  of  such 
eviction. 
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ISdO.  sion  and  inheritance  of  the  said  premises^  or  any  put 
thereof,  in  manner  and  form  following,  that  is  to  say,  Aat 
the  plaintiff,  his  executors,  administrators,  or  assign, 
should  and  would,  from  time  to  time,  and  at  all  times  da^ 
ing  the  continuance  of  the  term  thereby  demised,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  J.  R*  Peytokf 
his  heirs,  executors,  or  administrators,  or  to  such  other 
person  or  persons  as  aforesaid,  the  said  yearly  rent  of  40L 
of  lawful  current  money  as  aforesaid,  upon  the  serenl 
days  and  times  and  in  the  manner  thereinbefore  mentioii- 
ed;  that  the  plainti£f  should  not  lop,  top,  stubb  up,  or  de- 
stroy any  of  the  trees  thereinbefore  excepted,  or  die 
should  pay  the  sum  of  20/.  per  load  for  trees  so  loppedi 
topped,  stubbed  up,  cut  down,  or  destroyed,  to  the  nil  ' 
J,  R.  Peyton^  or  such  other  person  or  persons  as  aibie> 
said ;  that  a  new  fence  should  be  made  all  round  the  piik 
at  the  joint  expense  of  both  lessor  and  tenant,  and  that /• 
R.  Peyton  should  put  the  messuage  on  the  premises  into 
good  and  tenantable  repair ;  that  the  said  fence,  buildiqgf 
and  messuage  should  be  thenceforth  kept  in  repair  by  die   j 

1 

plaintiff;  and  that «/.  R,  Peyton  should  provide  thirty  iiev 
rabbit-hutches  for  the  use  of  the  plaintiff:  And  it  wasoe- 
venanted  that  it  should  and  might  be  lawful  for  the  pUa- 
tiff,  his  executors,  administrators,  or  assigns,  at  any  tiae 
or  times  during  the  continuance  of  the  term  thereby  de- 
mised, to  cut  down  the  underwood  that  might  be  standi^ 
and  growing  on  the  demised  premises,  at  such  age  as  he 
or  they  should  think  fit,  and  take  and  carry  away  the  save 
for  his  and  their  own  use  and  benefit;  and  also  thath^ 
the  said  J.,R.  Peyton^  his  heirs,  executors,  or  admimstia* 
tors,  or  such  other  person  or  persons  as  aforesaid,  shodUl 
and  would,  at  the  end,  expiration,  or  other  sooner  delM^ 
mination  of  the  said  demise  and  lease,  pay  the  pla]ntiff»Ui 
executors,  administrators,  or  assigns,  for  the  undenroed 
then  standing  and  growing  on  the  demised  prenusesydoim 
to  the  stem,  and  also  for  the  stock  of  rabbits  that  ni^ 
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then  be  thereon,  as  the  same  should  be  valued  and  ap-         1830. 
fMiised  by  two  udifTerent  persons,  one  to  be  chosen  by 
Cich  party,  and,  in  case  they  could  not  agree,  by  a  third 
])er8on  to  be  appointed  by  them  for  an  umpire,  whose  va- 
luation and  appraisement  should  be  final  and  conclusive, 
.auid  the  amount  thereof  be  paid  by  the  said  J.  R,  Peyton^ 
Us  heirsj  executors,  or  administrators,  to  the  plainti£f,  his 
executors,  administrators,  or  assigns. 

It  was  then  averred,  that  the  plaintiff  entered  into  and 
.upon  the  demised  premises  on  the  20th  November ^  1831; 
and  that  he  had  well  and  truly  observed,  performed,  ful- 
filled, and  kept  all  things  in  the  said  agreement  contained, 
on  his  part  and  behalf  to  be  observed,  performed,  fulfilled, 
and  kepty  &c. 

Breach — ^That,  before  and  at  the  time  of  the  making  of 
dM^^nid  indenture,  and  from  thence  until  and  at  the  time 
4^  the  death  of  the  said  J.  R.  Peyton^  he,  the  said  •/.  R. 
^egtoBf  was  only  seised  of  the  demised  premises  in  his 
^enesne  as  of  freehold  for  the  term  of  his  natural  life,  and 
111  not  bylaw  empowered,  authorized,  or  entitled  to  grant 
« demise  to  the  plaintiff  the  demised  premises  for  the  said 
terai  of  fifteen  years  in  manner  aforesaid,  or  for  any  period 
beyond  the  life  of  him  the  said  «/•  R.  Peyton,  so  as  to  bind 
the  person  entitled  to  the  freehold  of  the  demised  premises 
upon  the  death  of  the  said  /•  R.  Peyton,  or  to  render  such 
tern  and  lease  obligatory  upon  such  person;  that,  whilst 
the  plaintiff  was  possessed  of  the  said  term  by  the  said  in- 
denture granted,  to  wit,  on  the  1st  Aprils  1825,  the  said 
/•  A.  Peyton  died,  to  wit,  at  &c.,  and  thereupon  the  said 
tenn  ended  and  was  determined  and  became  void,  and 
one  J»  /•  W.  Peyton  then  and  there  became  and  was  en- 
titled to  the  fireehold  and  inheritance  of  the  demised  pre- 
luaes  and  the  possession  thereof,  and  laid  claim  to  and 
dsmanded  of  the  plaintiff  the  immediate  possession  of  the 
taid  premises,  in  breach  of  the  said  indenture ;  that  there- 
<ipon,  aflerwards,  to  wit,  in  Trinity  Term,  in  the  Seventh 
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1830.  year  of  the  reign  of  our  Lord  the  now  King,  a  certain  ac- 
tion of  ejectment  was  commenced  and  prosecuted  by  and 
on  the  behalf  of  the  said «/.  /.  TV.  Peyton,  wherem  Job 
Doe  was  the  nominal  plaintifF,  against  the  said  now  phin- 
tiffy  TAomM  Adams,  for  the  recovery  of  the  possessioo  of 
the  premises  so  demised  by  the  said  indenture;  ifaati  « 
the  2nd  December,  1826,  notice  was  given  to  the  execu- 
tors of  the  said  J.  R.  Peyton,  that  the  now  plaintiff  would 
hold  them  responsible  for  all  damages,  costs,  lossesi  or 
expenses  he  might  sustain  or  incur  by  reason  of  the  sod 
action,  in  the  event  of  the  plaintiff  therein  succeeding  is 
such  action,  or  the  said  plaintiff,  Thomas  Adams,  bdqg 
thereby  interrupted  in  the  possession  or  enjoyment  of  die 
said  tenements,  or  any  part  thereof,  or  evicted  theiefioB 
during  the  remainder  of  the  said  term  of  fifteen  years,  un- 
der or  by  virtue  of  the  said  ejectment,  or  by  reason  oCaoy 
defect  of  title,  or  inabiUty  of  the  said  J.  R.  Peyton  to  grant 
the  said  lease  to  the  said  plaintiff,  Thomas  AdamSfU 
aforesaid;  that  the  defendants  refused  to  settle  sudi ac- 
tion of  ejectment ;  that  the  plaintiff  accordingly  defended 
the  said  action,  being  ignorant  whether  •/.  /.  W»  Peytm 
had  or  not  full  right  and  title  to  the  premises;  that,]i 
Easter  Term,  1827,  judgment  was  recovered  in  the  aaid 
action  of  ejectment:  whereupon  the  plaintiff  was  forced  le 
deliver,  and  did  deliver  up  the  possession  of  the  premiMi 
to  J.  L  JV.  Peyton;  that  the  plaintiff  sustained  daasp 
thereby  for  the  loss  of  the  enjoyment  of  the  premiaesi  and 
also  did,  on  the  26th  May,  1827,  pay  the  damages  and 
costs  sustained  in  the  said  action  of  ejectment,  amonndu 
to  the  sum  of  189/.,  as  also  his  own  costs  of  defending  A^ 
said  action;  that,  in  Hilary  Term,  1828,  an  actioB  of 
trespass  was  brought  by  J.  L  W.  Peyton,  for  mesne  jf^ 
fits,  and  on  the  22nd  February,  1828,  the  plaintiff  give 
the  defendants,  as  executrix  and  executor,  notice  of  sock 
action;  that,  in  Hilary  Term,  1829,  the  costs  anddaB»' 
ages  recovered  in  the  said  last^mentioned  action  were  WIU 
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and  that  the  plaintiff's  own  costs  incurred  in  the  said  last-  1830. 
mentioned  action  were  200L;  that^  on  the  18th  February , 
1827,  a  bill  in  Chancery  was  filed  by  /.  /.  fV.  Peyton,  to 
reitrain  the  commission  of  waste,  and  an  injunction  ob- 
tained; and  that  the  plaintiff  was  hindered  and  prevented 
from  catting  the  underwood,  by  reason  of  the  lease  being 
determined. 

Further  breach — That  there  was  a  large  quantity  of  un- 
derwood, and  stock  of  rabbits  on  the  premises,  which  un- 
derwood and  rabbits  the  plaintiff  resigned  on  the  premises ; 
and  that  he  was  always  ready  to  appoint  a  proper  person 
to  f aloe  the  underwood  and  rabbits,  and  on  the  2nd  De- 
tmber^  1826,  gave  notice  to  that  effect,  but  that  the  de- 
ibdants  refused  to  concur. 

The  case  came  before  the  Court  on  a  demurrer  to  the 
replication  to  certain  pleas  pleaded  by  the  defendants.  The 
qnesticm  turned  upon  the  sufficiency  of  the  declaration — 
wiiedier,  under  the  circumstances  stated  therein,  the 
pUntiff,  the  lessee,  could  maintain  covenant  against  the 
eiecotors  of  the  lessor. 

Hr.  Serjeant  Scriven,  in  support  of  the  demurrer  (a). — 
There  is  a  wide  distinction  between  a  warranty  in  law  and 
aeofenant  in  law.  In  this  case  the  words  of  the  lease  im-- 
piy  no  more  than  a  warranty  in  law.  The  lessor  was  only 
tent  for  life.  It  is  a  fundamental  principle  of  law,  that 
avarranty  ceases  with  the  estate  upon  which  it  depends, 
b  is  of  a  personal  nature;  and  the  breach  of  it  must  be 
ihevn  in  the  life-time  of  the  tenant  for  life,  or  during  the 
cxiitence  of  the  estate  of  the  party  who  makes  It.  In 
Hargratfe  and  Butler's  notes  to  Coke  Littleton  {b),  the 
kamed  annotators,  after  explaining  the  operation  of  the 

(a)  filr.  Seijeant  Adams  was      in  the  last  Easter  Term. 
^Idm.    The  case  was  argued         {b)  Co.  Litt.  384  a,  [n.  332]. 
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1830.  words  '^  grant**  or  *'  give/'  in  conveyances  of  estates  in  6 
simple,  and  shewing  the  distinction  taken  with  respect 
estates  tail  and  leases  for  life,  proceed  thus:  ''But, 
leases  for  years,  the  case  is  very  different.  A  lease  i 
years  (a)  is  a  contract  between  the  lessor  and  the  less 
for  the  possession  and  profits  of  land  on  the  one  side,  ai 
a  recompense,  rent,  or  other  income,  on  the  other,  j 
the  lessor  contracts  that  the  lessee  shall  hold  the  land,  1 
cannot  claim  it  in  opposition  to  his  covenant.  Thus,  ! 
parts  with  the  land  during  the  term;  but  his  suppoa 
parting  with  the  land,  and  the  interest  of  the  lessor  in 
during  the  term  parted  with,  was  rather  a  consequence 
law  accruing  from  the  contract,  than  the  contract  for  (1 
enjoyment  a  consequence  of  law  accruing  from  the  par 
ing  with  the  land.  The  tenant,  therefore,  had  only  th 
perception  of  the  profits,  and  was  considered  to  hold  A 
possession  for  the  reversioner.  The  consequence  wv 
that  whoever  recovered  the  freehold  reduced  the  teni 
whether  the  recovery  were  true  or  feigned.  As  the  poB 
session  was  not  considered  to  be  in  the  lessee,  there  wa 
originally  no  means  by  which  he  could  recover  it.  Hi 
only  remedy  was  in  consequence  of  the  contract  whic 
constituted  the  lease.  By  virtue  of  that,  the  words  *  yield 
ing  and  paying,'  &c.,  were  construed  a  covenant  in  fiiTon 
of  the  lord,  which  enabled  him  to  recover  his  rent  by  i 
action  of  covenant  or  an  action  of  debt,  and  the  word 
'  grant,  demise,  &c.,*  were  construed  a  covenant  in  fa?on 
of  the  tenant,  which  enabled  him  to  recover  damages  as 
recompense  for  the  possession  lost.  In  this  sense  the 
are  said  to  imply  a  warranty."  That  is  a  clear  authorit 
to  shew  that  the  agreement  in  this  case  imports  merely  n 
implied  warranty,  and  not  a  covenant  in  law.  In  Baeod 
Abridgment  (6),  it  is  said — **  Tenant  for  life  can  make  o< 

(a)  Referring  to  Bac.  Abr.  tit.         (b)  Tit. ''  Leases  and  Termfi 
"  Leases  and  Terms  far  Years,''  Years,'*  (I)  2. 
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leases  to  continue  longer  than  his  own  life  (a).**    Lord         1830. 
Coke  says  (6) — "  A  warrantie  doth  not  extend  to  any  lease, 
tJMNigh  it  be  for  many  thousand  years,  or  to  estates  of  te- 
nant by  statute  staple  or  merchant,  or  elegit,  or  any  other 
chattel;  but  only  to  freehold  or  inheritances,  as  it  appear- 
eth  m  all  LUtleiatCs  cases  which  he  putteth  in  this  chap* 
ter."  That  passage  shews  that  the  doctrine  of  warranty  is 
not  applicable,  beyond  its  personal  character,  to  leases. 
IxtSkepkertTi  T(mclutone{c\  it  is  laid  down  that — *^  If 
one  make  a  lease  for  years  of  land,  by  the  words  '  demise 
or  grant,*  and  there  is  not  contained  in  the  lease  any  ex- 
press covenant  for  the  quiet  enjoying  of  the  land;  in  this 
case,  the  law  doth  supply  a  covenant  for  the  quiet  enjoy- 
ing of  it  against  the  lessor  and  all  that  come  in  under  him 
bj  title  during  the  term;  and  upon  this  the  lessee,  his  ex- 
ecutors, administrators,  or  assigns,  may  have  an  action  of 
ooYenant  if  he  be  disturbed."    Again  (cQ — **  If  a  lessee  be 
ousted  by  one  that  hath  title,  it  seems  an  action  of  cove- 
nant will  lie  for  this  ouster  against  the  executor  or  ad- 
ninistrator,  upon  the  covenant  in   law,  if  he  were  put 
QOt  in  the  life-time  of  the  lessor,  but  not  otherwise;  for, 
if  there  be  tenant  for  life,  the  remainder  in  fee  to  an- 
other, and  the  tenant   for  life,  by  the  words  '  demise 
tt  grant/  doth  make   a   lease  for  years,  and  die,  and 
after,  he  in  remainder  doth  enter  and  put  out  the  lessee 
for  years ;  in  this  case,  he  cannot  upon  this  covenant  in 
bw  charge  the  executors  or  administrators  of  the  lessor." 
hBacon^s  Abridgment  (e),  it  is  laid  down  that — ''  In  every 
caae  where  the  testator  is  bound  by  a  covenant,  the  exe- 


(<)  Mis  leAses  are  merely  void  Doug.  50.    But  ^u^re,  whether, 

^  his  death,  and  therefore  cau-  in  8uch  case,  equity  would  not  re- 

Bot  be  set  up  agiunst  the  remain-  lieve?  SiiUt  v.  Cooper ^  .S  Atk.692. 
<W.man  by  Ids  acceptance  of  rent         {h)  Go.  Litt.  3S9  a,  \f], 
^adsoffering  the  tenant  to  make         (c)  Tit.  "  Covenant ^^  p.  165. 
UBprofements  after  his  interest         (d)  Ibid.  p.  178. 
votsin  possession.  Doe  v.  Butcher,         (e )  Tit.  <'  Covenant,"*  (E). 
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1830.         cutor  shall  be  bound  by  it,  if  it  be  not  determined  by  Kt 
death  (a).     KJ.  be  tenant  for  life,  the  remainder  to  A  in 
fee,  and  A»  by  indenture  demise  &c.  to  C.  for  fifteen  yean, 
and  after  A.  die,  and  B.  enter  upon  C  ;  yet  C.  shaD  hate 
no  action  of  covenant  against  the  executors  o{  A.  (b);  lor, 
the  covenant  was  but  during  the  term,  which  was  deter- 
mined by  the  death  of  the  tenant  for  life  (c)."    In  SwMf* 
Stransham  and  Searles  (d)^  a  tenant  for  life  made  a  lease 
for  years  by  *'  demise  and  grant/'  rendering  rent,  by  in- 
denture, and  died  within  the  term,  and  the  remainder-ma 
entered  on  the  termor.     Three  of  the  Justices,  WelA$f 
Broume,  and  Dyer,  thought  "  that  the  executors  should 
not  be  charged  by  this  covenant  in  law,  because  the  cove- 
nant in  the  law  ends  and  determines  with  the  estate  and 
interest  of  the  lessee;  and  if  it  had  been  a  covenant  in  bt^ 
or  expressed,  or  warranty  of  the  term  expressed,  it  would 
be  otherwise."    Mr.  Justice  Weston  was  of  opinion  against 
the  other  three  Justices — '*  because  the  lease  was  by  in- 
denture, which  is  matter  of  conclusion  and  estoppel;  but, 
if  it  were  by  deed-poll,  he  agreed  with  his  companions.* 
The  same  case  is  adverted  to  in  Viner's  Abridgment  {e)f 
and  also  in  Fitzherbert'a  NcUura  Brevium,  where  the  piin- 
ciple  is  laid  down  thus  {/) — **  And  in  a  writ  of  covenant 
brought  by  the  lessee  against  the  lessor,  if  the  term  be  not 
expired  he  shall  recover  the  term  again  if  he  hath  putUm 
out.     But(^),  if  tenant  in  tail  makes  a  lease  for  yean 
by  deed,  and  dies  seised  of  assets  in  fee-simple,  yet  the  is- 
sue in  tail  may  enter;  and  therefore  the  lessee  shall  have  a 

# 

{a)  S.  P.  Vin.  Abr.  tit.  **  Cove-  was  by  these  words  a  umrmUg 

nant/*  (D).  pi.  1 .  implied,  yet  it  determines  inth  tk 

(6)  So,  if  tenant  in  ttul  demise,  estate.    Cro.  Eliz.  157;  1  I^CM. 

and  die  without  issue.  And.  12;  179. 

1  Leon.  179;  Cro.  Eliz.  257:  and  {d)  Dyer,  257  a. 

see  Lilt.  Rep.  334.  (e)  Tit.  "  Covenant;*  (B).  pL7. 

(c)  So,  if  the  lessor  had  grant-  (/)  Fitz.  Nat.  Brev.  146. 

ed,  bargained,  and  sold  all  his  es-  (g)  Ibid,  note  (c).. 
late  to  another,  admitting  there 
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wntof  coveiiant  against  him  to  recover  damages,  but  not  1830. 
tDieeover  the  term,  for  his  entry  was  lawful."  In  Went^ 
«0fil(a)9  it  is  said — ^*  If  lessee  for  life  make  a  lease  for 
jeaiBy  and  die  within  the  term,  so  as  the  lessee  is  evicted 
bjrhim  in  reversion  and  remainder:  in  this  case  it  was  re« 
solved,  that,  by  this  covenant  in  law,  the  executors  were  not 
chargeable*' — citing  the  case  of  Swan  v.  Stransftam  and 
Aarlu.  All  these  authorities  fully  and  completely  recog* 
nise  the  distinction  above  adverted  to.  In  Nokeas  case  (6)i 
the  defendant  demised  to  the  plaintiff  a  house  in  L.  by  the 
irords  **  demise,  grant,  &c.,"  and  the  lessor  covenanted 
that  the  lessee  should  enjoy  the  house  during  the  term, 
iritbout  eviction  by  the  lessor,  or  any  claiming  under  him; 
and  the  lessor  was  bound  to  perform  all  covenants,  grants, 
aitides,  and  agreements,  &c.,  in  the  indenture:  the  plain- 
tiff granted  bis  term  over  to  a  stranger*  In  debt  upon  this 
bond,  the  defendant  pleaded  performance  of  the  cove« 
nuits.  The  plaintiff  assigned  for  breach,  that  one  Savery 
entered  upon  the  assignee,  and  made  a  lease  of  seven  years 
to  one  Ducke^  if  he  should  so  long  live,  who  brought  ejeo' 
ikfuefimuB  against  the  assignee,  and  recovered  by  verdict, 
and  had  execution:  upon  which  the  defendant  demurred 
inlaw.  Lord  Coke  there  says — "  I  heard  the  Lord  Dyer^ 
and  the  whole  Court  of  Common  Pleas,  resolve  (Hill.  14 
£fix.)  that,  if  a  man  makes  a  feoffment  by  deed  by  this 
word  '^  dedi,''  and  with  express  warranty  in  the  deed,  he 
niayuBe  the  one  or  the  other,  at  his  election;  and  that  the 
statute  De  Bigamis,  cap.  6,  is  to  be  intended  that  dedi 
imports  a  warranty,  although  the  clause  of  warranty  be  not 
contained  in  the  deed.  The  letter  of  which  statute  is — 
h  chartis  ubi  coniinentur  *  dedi  et  concessi,*  ^c,  sine  clau" 
f^dfcarrantice,  ipsefeoffatur  in  vitd  sud,  ^c,  sine  warran*' 
^^)  j'c,  id  est,  quamvis  nullam  continet  clausulam  warran' 
'^^1  tenetur  warrantizare.     But  nota,  by  force  of  the  said 

(fl)  Went.  Off.  Ex.  125.  {h)  4  Rep.  81. 
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act,  now  dedi  is  made  an  express  warranty  during  the  Bfe 
of  the  feoffor.*'  In  Bragg  t.  Wiseman  {a),  FUcA  and  hii 
lady  were  seised  of  land  in  right  of  his  wife  for  term  of  her 
life,  and  joined  together  in  a  lease  by  deed  indented,  nr 
which  were  the  words  "  demise  and  grant,"  and  afterwardi 
Fitch  died ;  the  lady  entered  and  avoided  the  lease,  and 
made  a  new  lease  to  a  stranger;  whereupon  an  efecAm 
firmed  was  brought  against  the  first  lessee,  and  judgment 
given  thereupon,  and  the  first  lessee  put  out  of  posset-' 
sion:  whereupon  the  first  lessee  brought  covenant  agahnt 
the  executors  of  Fitch,  upon  the  words  "  demise  and 
grant."  The  Court  said — **  A  covenant  in  law  diaD  not 
be  extended  to  make  one  do  more  than  he  can,  which  wasi 
to  warrant  it  as  long  as  he  lived,  and  no  longer.  The  Isv 
doth  not  bind  a  man  to  an  inconvenience.  If  tenant  far 
life  make  a  lease  for  twenty  years,  and  covenant  that  the 
defendant  shall  enjoy  it  during  the  term,  that  shall  be 
during  his  life;  for  the  term  endeth  by  his  death:  bat 
otherwise  it  is  if  the  covenant  be  during  the  term  of  tweo- 
ty  years,  by  the  word  demise,  an  action  of  covenant  lieth, 
although  he  never  enter;  and  this  word  demise  impliedi 
as  much  as  "  dedi  et  concessit*'  That  case  is  exacti^is 
point.  In  Procter  v.  Johnson  (6),  Nokes's  case  was  advert- 
ed to  in  argument  by  Yelverton,  who  said  he  considered  it 
all  one  with  that  case;  and  the  Lord  Chief  Justice  saiit- 
''That  which  is  said  in  Nokes's  ca&e,  that  otherwise  the 
special  covenant  shall  be  of  no  efiect,  if  it  cannot  quell? 
fy  the  generality  of  the  covenant  in  law;  this  seems  weD 
to  this  purpose,  that  is,  that,  if  the  lessor  dies,  and  otjf 
under  the  testator  claim  the  estate,  the  action  of  covenant 
in  this  case  lies  against  his  executors;  which  remedy  othe^ 
wise  he  cannot  have,  for,  if  a  man  makes  a  lease  by  tbeie 
words,  ''  demise  and  grant,"  and  dies,  an  action  of  ooie- 
nant  doth  not  lie  against  his  executors;  as  it  is  said  in  the 


(a)  I  Brownlow,  22, 


(6)  2  Brownlow,  212. 
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9Xiur.  DffeTt  257 •  But  otherwise  upon  express  covenant,         1830. 
and  Aen  this  express  special  covenant  shall  be  to  this  pur- 
jote."  That  case  is  a  further  recognition  of  the  distinction 
lietween  express  and  implied  warranty.     In  Cheiny  and 
I/m^e^s  case  (a),  a  tenant  for  life  of  certain  lands  leased 
'die  same  for  years,  by  indenture,  with  these  words,  **  I  give, 
jnunt,  bargain,  and  sell  my  interest  in  such  lands  for  twen* 
^  years,  to  have  and  to  hold  in  such  manner  and  form  as 
I  myself  did  hold  the  same,  and  no  otherwise."    The  ten- 
JBt  finr  life  died  within  the  term,  and  he  in  the  reversion 
entered,  and  the  lessee  brought  an  action  of  covenant. 
Pwr  Godfrey y  J. — "  The  action  doth  not  lie,  for  here  is 
not  any  warranty,  for  the  plaintiff  is  not  lessee,  but  assign- 
ee, to  whom  this  warranty  in  law  cannot  extend;  but,  ad- 
mit that  the  warranty  doth  extend  to  the  plaintiff,  yet  it 
II  now  determined  with  the  estate  of  the  tenant  for  life, 
ad  so  the  covenant  ended  with  the  estate."    In  Black' 
^tsme's  Commentaries  (6),  it  is  said,  that — *'  If  before  the 
statute  of  Quia  Emptores  a  man  enfeoffed  another  in  fee, 
bj  the  feodal  verb  dedi,  to  hold  of  himself  and  his  heirs 
by  certain  services,  the  law  annexed  a  warranty  to  this 
grant,  which  bound  the  feoffor  and  his  heirs,  to  whom  the 
>er?ices  (which  were  the  consideration  and  equivalent  for 
tbe  gift),  were  originally  stipulated  to  be  rendered.   But,  in 
a  feoSment  in  fee  by  the  verb  dedi  since  the  statute  of  Quia 
Emptores,  the  feoffor  only  is  bound  to  the  implied  warranty, 
and  not  his  heirs;  because  it  is  a  mere  personal  contract  on 
Ae  part  of  the  feoffor,  the  tenure  (and  of  course  the  an- 
cient services)  resulting  back  to  the  superior  lord  of  the 
fee.    And  in  other  forms  of  alienation  gradually  introduc- 
ed since  that  statute,  no  warranty  whatsoever  is  implied, 
Aey  bearing  no  sort  of  analogy  to  the  original  feodal  dona- 
^.    And  therefore  in  such  cases  it  became  necessary  to 
>ddan  express  clause  of  warranty,  to  bind  the  grantor  and 

(«)  I  Leon.  \79;  S.  C.  Cro.  Eliz.  167.  (b)  2  Bl.  Com.  300. 
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1830.  his  heirs;  which  is  a  kind  of  covenant  real,  and  can  onlj 
be  created  by  the  verb  warrantizo  or  warrant."  The  wm 
principle  is  established  in  Hyde  v.  The  Canons  of  Wid- 
sor  (a).  In  Comyns'a  Digest  it  is  said  (i): — ^*  A  warraotj 
is  a  covenant  real  annexed  to  lands  or  tenements,  wherebf 
a  man  and  his  heirs  are  bound  to  warrant  the  same  laodi, 
and  to  render  in  value  if  they  are  evicted  by  a  former  tide. 
Warranty  is  express  or  implied.  No  word  in  law  makes 
an  express  warranty,  except  the  word  warrantizo.  Bota 
feoffment  by  the  word  dedi,  implies  a  warranty  to  die 
feoffee  and  his  heirs  during  the  Ufe  of  the  feoffor. «  And, 
before  the  statute  Quia  emptores  terrarum{c)y  if  a  feofr 
ment  was  by  dediy  tenendum  of  the  feoffor  and  his  bein, 
the  heirs,  as  well  as  the  feoffor  himself,  were  bound  to  war* 
ranty  in  respect  of  the  tenure.  But  concessi  does  not  inn 
ply  a  warranty."  In  Andrews's  case  {d),  it  was  holden  hf 
Gawdy  and  Fenner^  Justices,  ^'  that,  if  a  lease  for  yean 
be  made  by  deed  indented,  with  these  words,  demisietai 
firmam  tradidi^  upon  that  a  writ  of  covenant  lieth  against 
the  lessor  if  he  himself  entereth  upon  the  lessee;  butC(Mh 
trary  if  a  stranger  enter,  if  it  hath  not  clause  of  warrantf ; 
for,  by  Fenner,  J.,  when  covenant  is  brought  upon  that 
word  demist,  the  plaintiff  shall  recover  the  term  itself,  bit 
not  damages,  and  that  cannot  the  plaintiff  do  when  a  strain 
ger  entereth;"  and  that  was  holden  for  clear  law*.  In  die 
present  case,  therefore,  as  the  lease  ended  with  the  life  of 
the  grantor,  and  the  implied  warranty  arising  out  of  die 
words  of  demise,  attaching  only  to  the  lessor  himself,  and 
not  enuring  to  bind  his  representatives,  the  dedaratioo 
cannot  be  supported. 

Mr.  Serjeant  Bompas  {e),  contra. — A  sufficient  grooixl 

(a)  Cro.  Eliz.  553.  Eliz.  214. 

{h)  Tit.  «  Garraniy;'  (A).  (e)  Mr.    Serjeant    r<K%  w» 

(c)  18Ed.  l,c.l.  with  him. 

(d)  2  Leon.   104;   S,  C.  Cro. 
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ofaefkmdoes  appear  upon  the  face  of  this  declaration.         1830. 
^  implied  covenant  arises  on  the  word  **  demise/'  suffi- 
cieot  to  entitle  the  lessee  to  maintain  an  action  in  respect 
€3f  the  eviction  in  this  case:  at  all  events,  if  that  be  not  so, 
cooDgh  appears  on  the  whole  of  the  covenants  set  out  up- 
cmthe  fiice  of  the  record,  to  render  the  executors  of  the 
lesKir  liable  in  this  action.     This  is  not  a  warranty,  but  a 
^sontiaet.    In  Hargrove  and  BtUler's  notes  to  the  First 
Juiiimte{a)f  after  explaining  the  operation  of  the  words 
**  give**  and  ''  grant,**  with  respect  to  estates  in  fee-simple, 
estates  tail,  and  leases  for  life,  it  is  said — **  Thus  it  stood 
in  respect  of  grants  in  fee-simple,  in  tail,  or  for  life;  and  in 
all  these  cases  the  warranty  must  be  understood  in  its 
strict  legal  import,  as  implying  an  obligation  in  the  lord  to 
aoqdt  his  tenant  against  the  superior  lord,  where  there 
wig  a  seignory  paramount,  and  to  give  the  tenant  a  recom- 
pcose  in  case  of  eviction.     But,  in  leases  for  years,  the 
cue  is  very  different.    A  lease  for  years  is  a  contract  be- 
tween the  lessor  and  the  lessee  for  the  possession  and  pro* 
fits  of  land  on  the  one  side,  and  a  recompense,  rent,  or 
other  income  on  the  other.    As  the  lessor  contracts  that 
the  lessee  shall  hold  the  land,  he  cannot  claim  it  in  oppo- 
sitkMi  to  his  covenant.**    In  the  same  place  it  is  said,  that, 
'*  vhen  lands  were  granted  to  be  held  of  the  grantor  him- 
sdf,  at  least  if  the  grant  were  made  by  the  word  *  dedi^ 
there,  without  any  other  warranty,  the  feoffor  and  his 
heirs  were  bound  to  warranty.     This  is  enacted  by  the 
stitnte  De  Btgamis  {4fEdw»  1,  c.6);  and  we  have  Lord 
Coie*«  authority  that  this  statute  was  only  declaratory  of 
the  common  law  in  this  respect.     The  reason  for  implying 
wanaaty,  in  this  case,  is  by  his  Lordship  said  to  be,  that, 
'  where  dedi  is  accompanied  with  a  perdurable  tenure  of 
the  feoffor  and  his  heirs,  there  dedi  importeth  a  perdur- 
able warranty  for  the  feoffor  and  his  heirs  to  the  feoffee 

(fl)  Co.  Litt.  384  8,  [n.  332]. 
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1830.  and  his  heirs  (a).'"  This  is  further  confirmed  by  Lord 
Coke  (6)|  who  says — *^  Albeit  the  words  of  the  statute  of 
Bigamis  he,  in  cartis,  autentf  ubi  cantineniur,  dedi  ei  ooi- 
cessi,  &c.y  yet  i{  decU  be  contained  alone,  it  doth  imports 
warranty ;  for,  the  statute  doth  conclude,  ipse  tamen/etf' 
atur  in  vitd  sud  ratione  proprii  doni  sui  tenetur  warraiti- 
zare;  so  as  dedi  is  the  word  that  implieth  warrantie,  aad 
not  concessit  Also,  where  the  words  of  the  statute  be  fil^ 
ther,  sine  clausuld  qute  continet  toarraniiam,  the  meamif 
of  the  statute  is,  that  dedi  doth  import  a  warrantie  m  lit, 
albeit  there  be  an  express  warrantie  in  the  deed.  For,  if 
a  man  make  a  feoffment  by  dedi,  and  in  the  deed  dolk 
warrant  the  land  against  J.  S.  and  his  heirs,  yet  dbi 
is  a  general  warrantie  during  the  life  of  the  feoffor."  h 
Holder  v.  Tat/lor  (c),  the  plaintiff*  declared  for  a  Ime 
for  years  made  by  the  defendant  by  the  word  demise^  aod 
shewed,  that,  at  the  time  the  lease  was  made,  the  tenor 
was  not  seised  of  the  land,  but  a  stranger;  but  he  did  not 
lay  any  actual  entry,  by  force  of  his  lease,  nor  any  eject- 
ment of  the  stranger,  or  any  claiming  under  him:  where- 
upon it  was  objected  that  no  action  of  covenant  would  fie, 
because  there  was  no  expulsion.  But  the  whole  of  Ae 
Court  was  of  opinion — **  that  an  action  did  lie;  for,dM 
breach  of  covenant  was  in  that  the  lessor  had  taken  upoi 
him  to  demise  that  which  he  could  not;  for,  the  word  db- 
mise,  imports  a  power  of  letting,  as  dedi  a  power  of  giviHg: 
and  it  is  not  reasonable  to  enforce  the  lessee  to  enter  npqa 
the  land,  and  so  to  commit  a  trespass.  But,  if  it  were  as 
express  covenant  for  quiet  enjoying,  there  perhaps  it  were 
otherwise  (d)."^ 

[Lord  Chief  Justice  TinduL — That  was  an  action  agaioit 
the  covenantor  liimself]. 


(a)  2  Inst.  275.  (d)  And  see  the  case  of  IS" 

(6)  Co.  Litt.  384  a  Tkdale  v.  Sir  WiUiam  Ems,  Bo- 

(c)  Hobart,  12.  bart,  34, 5. 
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In  Bumeii  y.  Lynch^  Mr.  Justice  Liitiedale  says  (a) —  1830. 
^An  action  of  coYenant  will  lie,  by  the  lessee  against  the 
tenor,  upon  the  word  ^  demise '  in  the  lease;  but  that  word 
inports  a  covenant  in  law,  on  the  part  of  the  lessor,  that 
khas  good  title,  and  that  the  lessee  shall  quietly  enjoy 
during  the  term,  and  therefore,  if  the  lessee  be  ousted 
dnring  the  term;  an  action  of  covenant  will  lie  by  him 
against  the  lessor.**  And  in  Iggulden  v.  May,  Lord 
EldomMjn{b) — There  is  a  covenant  for  quiet  enjoy- 
ment under  the  words  '  granted  and  demised  ;**  a  cove- 
Dint  for  payment  of  rent  under  the  words  '  yielding  and 
pyiogf  and  other  covenants  under  other  general  words 
in  this  lease.  In  a  Court  of  law,  generally,  the  construc- 
tkm  onght  to  be  as  to  both  the  express  and  implied  cove- 
nints;  more  particularly,  w)iere  there  is  but  one  express 
eofenant:  and,  upon  the  ordinary  sense,  it  is  supposed  to 
mean  express  covenants  only.  It  was  settled  so  long  ago 
tt  the  time  of  Siderfin,  that,  where  a  bond  is  given  gene- 
nOy  for  performance  of  covenants  in  a  lease,  it  extends  to 
protect  breaches  of  implied,  as  well  as  express  covenants; 
nd  if  rent  is  not  paid,  or  there  is  an  eviction,  the  bond  is 
forfeited  for  breach  of  the  two  implied  covenants  I  have 
mentioned.'*  These  authorities  shew  that  the  whole  lease 
tiken  together  amounts  to  an  implied  covenant  on  the  part 
of  die  lessor,  co-extensive  with  the  term  he  undertakes  to 
gnmt* 

[Lord  Chief  Justice  TindaL — From  the  lease  itself  the 
leasee  must  have  known  that  the  lessor  was  only  tenant  for 
Efe.  This  is  perfectly  clear  upon  the  whole  of  the  re- 
cord]. 

There  can  be  no  reason  why  the  executors  should  not 
be  liable  to  implied,  as  well  as  to  express  covenants.  The 
case  of  Cheiny  v.  Langley  is  no  authority  for  the  position 
for  which  it  is  cited  in  Comyns's  Digest.    There,  tenant 

(o)  5  Bam.  &  Cress.  609;  S.  C.  8  Dow.  &  Ryl.  368.        {b)  9  Ves.  325. 
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for  life  granted  a  lease  for  years  of  lands,  by  indentur 
with  these  words — "  I  give,  grant,  bargain,  and  sell  all  m 
interest  in  such  lands,  for  twenty  years,  to  have  and 
hold  in  such  manner  and  form  as  I  myself  did  hold  ^^ 
same,  and  no  otherwise."    The  party  was  granting  o^ 
his  interest  in  the  land;  it  is  therefore  clear  that  no  in 
plied  warranty  could  arise  upon  that.    The  same  case  i 
referred  to  in  Finer  s  Abridgment  (a),  whercy  in  the  inir- 
ginal  notes,  much  doubt  is  thrown  upon  the  doctrine.   In 
Shepherd's  Touchstone,  it  is  said  (6):  ''A  covenaot  is 
either  express  or  in  deed,  t.  e.  when  the  covenant  is  ei« 
pressed  in  the  deed,  as,  where  A.  by  deed  doth  coyenant 
frith  B,  to  serve  him  for  one  year,  and  B.  doth  covenantwith 
A.  to  pay  him  10/.  for  his  service:  or  it  is  impUed,  or  m 
law,  t.  e.  when  the  deed  doth  not  express  it,  but  the  lav 
doth  make  and  supply  it ;  as,  when  one  doth  make  a  lease 
for  years  by  the  words  *  demise '  or  *  grant,'  without  any 
express  covenant  for  quiet  enjoying;  in  this  case,  thehw 
doth  intend  and  make  such  a  covenant  on  the  part  of  the 
lessor,  which  is,  that  the  lessee  shall  quietly  hold  and  en- 
joy the  thing  demised  against  all  persons,  at  least  hafing 
title  under  the  lessor,  and  at  least  during  the  lessor's  fiftf 
and  (as  some  think)  during  the  whole  term :  and  hereupon 
an  action  of  covenant  may  be  brought  against  him  in  the 
reversion;  so  that,  if  the  heir  that  is  in.by  descent  put  oat 
the  termor  of  his  father,  the  termor  may  have  this  actioi 
against  him  (c)."    The  case  of  Bragg  v.  Wiseman  is  not 
law.     It  is  contrary  to  Holder  v.  Taylor ,  where  the  actioii 


(a)  Tit.  "  Covenant;*  (D). 

(6)  Page  160. 

(c)  Where  the  covenant  is  cre- 
ated by  the  law,  the  covenantee 
cannot  bring  an  action  of  cove- 
nant if  he  be  not  evicted  by  one 
who  has  a  title;  but  it  is  other- 
wise  in  case  of  an  express  cove- 


nant. 2  Brownlow,  161.  Tlie  dis- 
tinction between  implied  oov^ 
nants  by  operation  of  law»aDder 
press  covenants,  is,  that  exprtfi 
covenants  are  taken  more  stricdf' 
Fer  Lord  Mansfield,  3  Burr.  1639. 
See  also  Loyd  v.  Tomhet,  1  Term 
Rep.  671. 
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was  held  to  lie  during  the  life  of  the  lessor.     The  plead-         1830. 
mp  in  Swan  v.  Stransham  and  Searles,  are  set  out  in  Bend- 
he  {a),  where  it  appears  to  have  been  an  action  to  recover 
the  term. 

[Lord  Chief  Justice  TindaL — In  Bendtoe^  the  count 
WIS  for  damages]* 

In  Andrewls  case,  and  Bragg  v.  Wiseman^  also,  the 
phjpliffV  demanded  the  term.    In  the  former,  Mr.  Justice 
Fenner  says — **  When  covenant  is  brought  upon  that  word 
'  iewusi,*  the  plaintiff  shall  recover  the  term  itself,  but  not 
damages.'*    FtUherbert  says  (6),  that,  ''  in  a  writ  of  cove- 
nant brought  by  the  lessee  against  the  lessor,  if  the  term 
be  not  expired  he  shall  recover  the  term  again  if  he  hath 
pat  him  out  :**  and  in  the  note  (c) — *^  But,  if  tenant  in  tail 
Bakes  a  lease  for  years,  by  deed,  and  dies  seised  of  assets 
in  fise-simple,  yet  the  issue  in  tail  may  enter;  and  there- 
fine  the  lessee  shall  have  a  writ  of  covenant  against  him  to 
Rcorer  damages,  but  not  to  recover  the  term,  for  his  en- 
try was  lawful"    In  Proctor  v.  Johnson^  too,  the  action 
was  brought  for  the  term.     Here,  however,  the  plaintiff 
does  not  seek  to  recover  the  term,  but  only  damages  for 
tte  eviction. 

The  recital  in  the  lease,  *'  that  the  plaintiff  had  agreed 
with  J.  jR.  Peyton  for  a  lease  of  Wakehurst  Park  for  the 
tenn  of  fifteen  years,"  must  of  itself  be  taken  to  be  a  suf- 
ficient express  covenant  to  support  the  action.  In  Co- 
i^fu't  Digest,  is  the  following  (d) — **  If  it  be  said  that  it  is 
agreed  A,  shall  pay  10/.  to  JB.  for  his  goods,  this  amounts 
to  a  covenant  by  B.  to  deliver  his  goods;  for  agreed  is  the 
word  of  both."  Again — '*  If  a  man  covenants  to  stand 
•eiaed  to  the  use  of  his  son,  saving  that  his  wife  shall  have 
the  loppings  of  trees;  if  the  son  cuts  down  the  trees,  co- 
Y^nant  lies  against  him."    In  Barfoot  v.  Freswell  and  Pt- 


(a)  Bendloe,  150.  (c)  Ibid,  note  (e). 

{h)  Fits.  Nst.  Brev.  145.  (d)  Tit.  «  Qnenmu;'  (A.  2). 
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1830.         card  (a) f  in  covenant  against  two  on  a  demise  of  a  coa 
mine  by  two,  except  the  fourth  part,  whereby  it  was  red. 
ed^  that,  before  the  sealing  of  the  indenture,  it  was  agrees 
on  consideration,  that  the  plaintiff  should  have  the  thi^ 
part  of  the  coal  digged.     On  demurrer  to  the  declarati^ 
Wild  excepted  that  there  was  no  covenant  to  pay  the  tklj 
part,  but  a  recital  of  agreement  to  have  it.  But,  by  Hata 
Chief  Justice — '^  Were  it  but  a  recital,  that,  before  the  in- 
denture, they  were  agreed,  it  is  a  covenant:  and  so,  to 
say,  whereas  it  was  agreed  to  pay  SOL  ;  for  now  the  inden- 
ture itself  confirms  the  agreement  and  intent  precedent, 
though  it  be  relative  to  the  former  act  in  pays/  when  it  u 
declared  by  deed,  it  is  now  a  covenant  by  the  indentuiei** 
In  Severn  and  Clerkes  case  (6),  **  A*  by  his  deed-poll  le- 
cited,  that  whereas  he  was  possessed  of  certain  lands  ibr 
years  of  a  certain  term.     By  good  and  lawful  conveyanoei 
he  assigned  the  same  to  J.  S,,  with  divers  covenants,  arti- 
cles, and  agreements  in  the  said  deed  contained,  which  are 
or  ought  to  be  performed  on  his  part.     It  was  moved,  if 
this  recital '  whereas  he  was,'  be  an  article  or  agreement 
within  the  meaning  of  the  condition  of  the  said  obligationi 
which  was,  to  perform,  &c.    And  it  was  clearly  resolvedi 
that,  if  the  party  had  not  that  interest  by  a  good  and  law- 
ful conveyance,  the  obligation  was  forfeited." 

Mr.  Serjeant  Scriven,  in  reply. — The  recital  of  a  deed 
cannot  be  set  up  contrary  to  the  express  covenants  afie^ 
contained.  The  implied  warranty  can  only  be  dealt  with 
as  applicable  to  the  rule  before  adverted  to — that  the  inff- 
ranty  ceases  with  the  estate  of  the  warrantor.  The  casei 
cited  on  the  part  of  the  plaintiff,  are  all  actions  against  the 
lessor  himself.  What  mutuality  would  there  be  in  this 
case,  if  the  implied  warranty  were  to  be  set  up  agunst  the 
executors?    The  covenant  is  with  the  lessor  only.    Tbf 

y)  3  Keble,  465.  (h)  I  Leonard,  122. 
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4Sueatoin,  therefore,  could  not  maintain  an  action  agiunst  18d0. 
de  lessee  for  any  breach  on  his  part.  Sheppard  says  (a) 
—-"The  covenant  in  law  upon  the  words  'demise'  or 
*gnakt,*  also  for  the  quiet  enjoying  of  the  thing  demised, 
ii  general  against  all  persons  that  have  title  during  the 
tern,  and  eztendeth  to  the  heir  after  the  death  of  the  les- 
,  as  agunst  himself  only,  and  shall  charge  the  execut- 
or administrators  for  any  disturbance  in  the  life  of  the 
Bovenantor,  but  not  for  any  disturbance  afterwards;  he 
ttuit  doth  sue  therefore  upon  this  covenant,  must  shew 
liiat  he  was'molested  or  evicted  by  one  that  had  an  elder 
tide.**  sale  V.  Hearing  (b)  only  decided  that  covenant 
lea  against  the  grantor  himself.  And  in  Nokes^s  case, 
Bir.  Justice  Popham,  and  the  whole  Court,  said,  "  that 
0ie  express  covenant  qualified  the  generality  of  the  cove- 
Bant  in  law,  and  restrained  it  by  the  mutual  consent  of 
lioth  parties,  that  it  should  not  extend  further  than  the 
express  covenant.** 

Cur.  adv.  vulL 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
Wthe  Court:— 

The  question  in  this  case  arises  upon  a  demurrer  to  the 
leplication  to  one  of  the  pleas  of  the  defendant,  which  plea 
is  pleaded  to  the  breach  of  covenant  firstly  assigned  in  the 
'declaration,  that  is,  to  a  breach  of  covenant  for  quiet  en- 
jDjment;  and,  as  the  defendant  insists  that  it  appears  on 
^iie  record  that  no  action  is  maintainable  against  him  as 
executor  on  such  supposed  breach,  it  becomes  unne* 
to  consider  any  of  the  pleadings  subsequent  to  the 
ifiedaration.  The  question,  therefore,  becomes  this — te- 
nant for  life,  remainder  over,  by  indenture  demises  to 
^8ie  lessee,  his  executors,  &c.,  for  the  term  of  fifteen  years, 
irithottt  any  express  covenant  for  quiet  enjoyment;  the  les- 

(a)  Tomchstone,  167.  {B)  Gro.  Jac.  73. 
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1830.  see  is  evicted  by  the  remaindeivman  after  the  death  of  Ae 
tenant  for  life,  but  before  the  expiration  of  the  fiftm 
years — whether  the  lessee  can  maintain  an  action  of  coie- 
nant  against  the  executor  of  the  tenant  for  life  in  lespett 
of  such  eviction. 

That  the  word  "  demise"  in  a  lease  for  years-  impodi 
and  makes  a  covenant  in  law  for  quiet  enjoyment  by  tk 
lessee,  at  least  during  the  continuance  of  the  estate  outflf 
which  the  lease  is  granted,  is  clear  from  all  the  authorities 
and  is  admitted  by  the  defendant;  but  it  is  contended  on 
his  part,  that  such  implied  covenant  ceases  with  his  estitt^ 
as  well  upon  the  ground  that  it  is  rather  in  the  nature  flf 
an  implied  warranty  than  of  an  implied  covenant,  as  tipoB 
the  direct  authority  of  decided  cases. 

If  it  had  been  necessary  to  determine  this  case  npoB 
the  ground  of  distinction  above  referred  to,  considenUe 
doubt  would  be  thrown  upon  such  distinction  in  Uie  caae 
of  a  chattel  real,  by  the  authority  of  Lord  Cole  (a),  hj 
whom  it  is  laid  down,  *'  that  a  warranty  cannot  be  amies* 
ed  to  chattels  real  or  personal;  but,  if  a  man  wamnt 
them,  the  party  shall  have  covenant."  We  thinK,  hcnv' 
ever,  it  is  sufficient  to  say  that  the  cases  wluch  have  beet 
decided  on  the  precise  point  now  raised  are  too  stroifg 
to  get  over.  Such  is  the  case  in  Dyer{b\  determined  k 
Michaelmas  Term,  8  &  9  Elizabeth.  The  lease  in  dot 
case,  as  in  the  present,  was  by  indenture  made  by  tenoft 
for  life,  by  the  word  "  demise."  The  ouster  in  diat  euih 
as  in  this,  was  by  the  remainder-man  after  the  death  of  tlie 
tenant  for  life,  and  before  the  effluxion  of  the  term.  Ik 
action  in  that  case  also,  as  in  this,  was  an  action  aguDit 
the  executors  of  the  lessor,  to  recover  damages  for  Ae 
breach  of  covenant  (c).  And  after  two  arguments  itm 
held  in  that  case  by  three  of  the  Justices — ''  that  the  et- 

(a)  Go.  Litt.  101.  b.,  384.  a.;         (c)  See  the  form  of  the  dedf 
Hargrave  and  Butler's  notes,  332*     ration,  Bendloe,  150. 


(6)  Page  257  a. 
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entora  should  not  be  charged  with  this  corenant  in  law,  1830. 

0crase  the  covenant  in  law  ends  and  determines  with  th^ 

llate  and  interest  of  the  lessor;"  also — '^  that  no  cause  of 

Itkm  is  given  against  the  testator  in  his  life-time/*    And 

Chough  one  of  the  Justices  differed  from  the  rest,  yet  he 

butted,  that,  if  the  lease  had  been  by  deed-poll  instead 

^:1ij  indenture,  he  should  have  agreed  with  his  compa- 

ipiis:  a  distinction  which  is  not  assented  to  by  the  lemmed 

forter. 

1^  same  principle  is  laid  down  in  Hyde  v.  The  Canons 

MFincbor,  and  in  the  case  oi  Bragg  v*  PTiseman,  where 

ftenant  was  brought  against  the  executor  of  the  husband 

ftm  a  lease  by  husband  and  wife,  and  it  is  laid  down — 

Aat  a  covenant  in  law  shall  not  be  extended  to  make 

le  do  more  than  he  can,  which  was,  to  warrant  it  as  long 

I  he  lived,  and  no  longer.'* 

Unless,  therefore,  some  very  strong  and  insuperable  ob-  ' 

dion  bad  been  raised  to  the  principle  of  those  decisions 

^if^  has  not  been  done  in  the  present  case),  the  doctrine 

[)prbich  appears  to  have  been  adopted  in  books  of  high 

|)9iority  (a),  we  think  it  safer  to  adhere  to  them.     And  no 

Ipstice  can  by  this  decision  be  occasioned  to  the  lessee, 

|p  must  have  known,  from  the  form  of  the  reservation  in 

fp^Jease,  that  his  lessor  was  no  more  than  a  tenant  for  life, 

illl  was  contented  to  accept  a  lease  without  an  express  co- 

pppmt  for  quiet  enjoyment. 

Jf/t  xemains  only  to  notice  one  argument  urged  by  the 

Ipjutiff,  viz.f  that,  although  the  action  may  not  be  main- 

llsable  upon  the  covenant  to  be  impUed  from  the  word 

ijaste,  yet  that  there  is  a  recital  of  an  agreement  for  a 

|kie  for  fifteen  years,  and  that  su^h  agreement  would  of 

|df  be  a  sufficient  express  covenant  to  support  the  ac- 

Ib*    But  the  recital  is  not  of  an  agreement  for  a  lease  of 

I 

9  Aee  Slieppard's  Touchstone.  160;  Com.  Dig.  tit.  *'  Cotenant;'  (C). 
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fifteen  years  absolutely,  but  for  a  lease  for  fifteen  yea 
'^  subject  to  the  covenants  thereinafter  contained."  S 
that  the  demise  by  the  indenture  is  the  completion  an 
performance  of  that  agreement,  and  the  question  st3 
turns  upon  the  lease  itself,  whether  the  lease  contaiBf 
such  ground  of  action  as  is  contended  for. 

Upon  the  whole,  therefore,  we  think  there  must  be 
judgment  for  the  defendant  as  to  so  much  of  the  dedan- 
tion  as  is  covered  by  the  plea  demurred  to. 


Judgment  for  the  defendant  accordingly. 


June  17M. 

Where  the  trus- 
tees under  a 
n»d-act  are  su- 
ed in  the  name 
of  their  clerk,  in 
pursuance  of  the 
statute  3  Geo.  4, 
c  126,  s.  74,  the 
property  of  the 
clerk  b  not  li- 
able to  be  taken 
in  execution  to 
satisfy  the  judg* 
ment. 


WoRMWELL  r.  Hailstone. 

X  HIS  was  an  action  of  assumpsit^  brought  against  Ab 
defendant,  as  clerk  to  the  trustees  acting  under  and  by 
virtue  of  the  statute  made  and  passed  in  the  sixth  yearei 
the  reign  of  King  George  the  Fourth,  for  repuxingf 
widening,  improving,  and  maintaining  in  repair  the  tun- 
pike-roads  from  Leeds  to  HaKfax,  and  the  several  branebei 
and  roads  therein  mentioned,  in  the  West  Riding  of  fk 
county  of  York,  that  is  to  say,  the  trustees  appointed  fa 
the  ThonUon  district  of  road  in  the  said  act  mentioned« 

The  first  count  of  the  declaration  stated,  that  ike  Int 
tees  were  indebted  to  the  plaintiff  in  the  sum  of  SOOL  fii 
work  and  labour  and  materials  found,  and,  being  so  ifr 
debted,  promised  to  pay. 

The  defendant  pleaded  the  general  issue,  thus— Aal 
the  said  Samuel  Hailstone,  &c.,  comes  and  defends,  fte^ 
and  says  that  the  said  trustees  did  not  undertake^  &e. 

A  verdict  having  been  found  for  the  plaintifiv  ^  ^^ 
the  posiea  was  entered  up  in  the  terms  of  the  plea,  as  ti 
lows: — 
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"  Aftenrmrds,  that  is  to  say,  on  the  day  and  at  the  place         1830. 
wftbin  containedi  before  the  Honorable  Sir  James  AUan 
Fark,  knight,  one  of  his  Majesty's  Justices  assigned  to 
Ud  pleas  in  the  Court  of  our  lord  the  King  of  the  Bench, 
lad  the  Honorable  Sir  James  Parke,  knight,  one  of  his 
Htjesty's  Justices  assigned  to  hold  pleas  in  the  Court  of 
our  k>rd  the  King,  before  the  King  himself,  and  Justices 
of  oor  said  lord  the  King  assigned  to  hold  the  Assises  in 
lod  for  the  county  of  York,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  come  as  well  the 
vithm-named  plaintiff  as  the  within-named  defendant,  by 
thdr respective  attorneys  within  mentioned;  and  the  jurors 
of  the  Jury  whereof  mention  within  is  made,  being  sum- 
noDed,  also  come,  who  to  speak  the  truth  of  the  matters 
within  contained,  being  chosen,  tried,  and  sworn,  say  up- 
on dieir  oath,  that  the  trustees  within  mentioned  did  under- 
lake  and  promise  in  manner  and  form  as  the  said  plaint  jj^ 
istk  within  complained  against  the  said  defendant,  and 
tiiey  assess  the  damages  of  the  said  plaintiff  on  occasion 
thereof,  over  and  above  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended,  to  448/.  9s.,  and 
tat  those  costs  and  charges,  to  forty  shillings.    Therefore, 
ftc*,&c." 

A  writ  ot  fieri  fadcu  afterwards  issued  upon  the  judg- 
ment signed  hereon  against  the  defendant,  and  the  Sheriff 
thereupon  issued  his  warrant  to  his  bailiffs,  commanding 
'that  they,  some  or  one  of  them,  should  omit  not  by  rea- 
Kn  of  any  liberty  within  his  county,  but  that  they  should 
mter  the  same,  and  cause  to  be  levied  of  the  goods  and 
chattels  in  his  bailiwick  of  Samuel  Hailstone,  clerk  to  the 
nistees  acting  under  and  by  virtue  of  the  statute  made 
ind  passed  in  the  sixth  year  of  the  reign  of  our  Lord  the 
tow  King,  for  repairing,  widening,  improving,  and  main- 
aining  in  repair  the  turnpike-roads  from  Leeds  to  Hali- 
our,  and  the  several  branches  and  roads  therein  mention* 
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WORMWELL 
V, 

Hailstone. 


edj  in  the  West  Riding  of  the  county  of  York,  that  is  to 
say,  the  trustees  appointed  for  the  Thornton  district  of 
road  in  the  said  act  mentioned,  the  sum  of  SiSL  14f^ 
which  in  his  said  Majesty's  Court,  before  his  said  Mqes- 
ty's  Justices  at  Westminster,  were  awarded  to  Jma 
Wormwell  for  his  damages  which  he  had  sustunediii 
well  by  reason  of  not  performing  certain  promises  and  tn- 
dertakings  made  by  the  said  trustees  to  the  said  Jwm, 
as  for  his  costs  and  charges  by  him  about  his  suit  in  diit 
behalf  expended;  whereof  the  said  Samuel  was  convicted, 
as  appeared  to  his  Majesty  of  record,  &cJ" 

The  goods  of  the  defendant  having  been  taken  in  ex^ 
cution  under  this  writ  and  warrant — 


Mr.  Serjeant  Jones,  in  the  last  term,  obtained  a  nde 
nisi  to  set  aside  the  execution,  on  the  ground  that  the  de- 
fendant,  as  clerk,  was  not  personally  chargeable;  but  tint 
the  execution  ought  to  be  levied  upon  the  property  of  Ae 
trustees  (a). 


(a)  The  followiDg  are  the  en- 
actments particularly  bearing  up- 
on the  question: — 

Section  74  th  of  the  General 
Tumpike-Acty  3  Geo.  4,  c.  126, 
enacts — "  That  the  trustees  and 
commissioners  of  every  turnpike- 
road  may  sue  and  be  sued  in  the 
name  or  names  of  any  one  of 
such  trustees  or  commissioners, 
or  of  their  clerk  or  clerks  for  the 
time  being ;  and  that  no  action  or 
suit  to  be  brought  or  commenced 
by  or  against  any  trustees  or  com- 
missioners of  any  turnpike-road 
by  virtue  of  this  or  any  act  or  acts 
of  Parliament,  in  the  name  or 
names  of  any  one  of  such  trustees 
or  commissioners,  or  their  clerk 
or  clerks,  shall  abate  and  be  dis- 


continued by  the  death  orroMfi 
of  such  trustee,  comiiiinoMri 
clerk  or  clerks,  or  aoy  of  tfaoit 
without  the  consent  of  the  oii 
trustees  or  commissioiien;  M 
that  any  one  or  more  of  waAtnt 
tees  or  commissionen  diaO  4- 
ways  be  deemed  to  be  the  pbniif 
or  plaintiffs,  defendant  or  defeal- 
ants  (as  the  case  may  he),  inefoy 
such  action  or  suit:  FrofidBiih 
ways,  that  every  such  trartn^ 
commissioner,  clerk  or  Ma, 
shall  be  reimbursed  and  paidt  ool 
of  the  monies  belonging  to  tte 
turnpike-roads  for  wUdi  he  or 
they  shall  act,  all  waA  corti^ 
charges,  and  expenses  as  he  ir 
they  shall  be  put  onto  or  beeoM 
chargeable  with,  or  be  fiibkt^ 
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.  Mr.  Seijeant  Wilder  on  a  former  day  in  this  term,  shew- 
ed CBOse. — If  this  execution  be  set  aside,  the  judgment 


the  act  in  the  execution  of  which 
he  may  be  acting,  or  for  or  to- 
wards the  performance  of  any  act, 
matter,  or  thing  not  authorized  by 
such  act  or  the  said  recited  acts, 
shall  be  personally  liable  to  the 
trust  for  the  repayment  of  the 
money  so  expended,  at  the  suit  of 
any  person,  or  any  one  trustee,  or 
of  the  clerk  to  such  trustee  on  be- 
half of  such  trust;  and  that  all 
the  costs  and  charges  of  such  suit, 
over  and  above  any  costs  and 
charges  recovered  from  the  de- 
fendant in  such  suit,  shall  be  paid 
and  borne  by  such  trust." 

And  the  drd  section  enacts^ 
''  That  no  trustee  shall  be  person- 
ally subject  or  liable  to  be  charg- 
ed (except  as  hereinbefore  next 
mentioned)  with  the  payment  Of 
any  sum  or  sums  of  money  laid 
out  or  expended  in  or  towards  the 
making,  repairing,  or  altering  any 
tiunpike-road;  nor  shall  execu- 
tion issue  out  agdnst  the  goods 
and  chattels  of  any  trustee,  by 
reason  of  his  having  acted  as  such 
trustee,  or  having  signed  or  au- 
thorized or  directed  any  contract 
or  security  to  be  entered  into  re- 
lating to  any  such  road,  unless  in 
such  contract  or  security  such 
trustee  shall  have,  in  express 
words,  rendered  himself  so  per- 
sonally liable.*' 

The  local  act,  6  Geo  A,  c.  cxlix. 
under  which  the  defendant  in  this 
case  acted  as  clerk,  is  intituled — 
**  An  act  for  repairing,  widening, 
improving,  and  maintaining  in  re- 
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tfimcm  of  hif  or  their  bemg  so 
nde  pluntiff  or  plaintifis,  de- 
ftndint  or  defendants." 

ne  4  Geo.  4,  c.95,  s.61,  en- 
leti— ^Thal  iht  trustees  or  com- 
HJaioneia  lor  making  or  main- 
Xaajug  any  turnpike-road,  shall 
Bot  be  personaUy  subject  to,  or 
bhle  to  be  charged  with  the  pay. 
Bat  of  any  torn  or  sums  of  mo- 
■ey  by  reason  of  their  having 
asned  or  executed  any  mortgage, 
or  sisignment  by  way  of  mort- 
'  gige,  or  other  security  to  be  made 
by  virtue  or  in  pursuance  of  any 
act  for  making  and  maintaining 
nj turnpike-road:    Provided  al- 
nyi,  that,  in  case  any  action,  suit, 
or  prosecution  shall  be  brought  or 
eommenced  agunst  any  trustee 
or  commissioner  for  any  thing 
done  by  virtue  or  in  pursuance  of 
tbe  sud  recited  act  of  the  third 
year  of  his  present  Majesty  (iu- 
pn),  or  this  act,  or  any  such 
act  for  making  or   maintiuning 
any  turnpike-road,  all  the  costs, 
charges,  and  expenses  of  defend- 
ing such  action,  suit,  or  prosecu- 
fion,  or  which  such  trustee  or 
eomnoBsioner  shall  incur  in  conse- 
quence thereof,  shaU  be  defrayed 
out  of  the  toll  arising  on  the  turn- 
^e-road  for  which  such  trustee 
or  commissioner  shall  act." 

The  7  &  8  Geo.  4,  c.  24,  s.  2,  en- 
acts—"That  every  trustee  who 
shall  order  or  direct  the  expendi- 
ture of  any  money  for  or  towards 
the  making,  repairing,  or  altering 
any  road  not  comprehended  within 
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1830.        will  be  wholly  fruitless.    The  error,  if  any  there  be  upo 
WoEMwcLL    *^®  record,  might  be  taken  advantage  of  in  a  more  fontia 
and  less  summary  way,  viz.  by  writ  of  error.    The  onlj 
remedy  provided  by  the  act  is  contained  in  s,  74  of  the  i 
Geo.  4,  c.  1S6;  and  that  section  provides  for  the  reim. 
bursement  to  the  clerk,  &c.,  of  all  such  costs,  chaigei^ 
and  expenses  as  he  or  they  shall  be  put  unto  or  become 
chargeable  wkh  or  liable  to  by  reason  of  hb  being  made 
plaintiff  or  defendant.  That  clause  evidently  contemjdates 
compulsory  payments  on  the  part  of  the  clerk.    By  Ae 
3rd  section  of  the  7  &  8  Geo.  4,  c.  24,  the  trustees  ire 
declared  not  to  be  personally  liable  by  reason  of  Adr 
having  acted  as  such  trustees.    The  last-mentioned  sii* 
tute,  however,  does  not  extend  to  protect  the  clerk.   By 
the  Riot  Act  and  other  acts,  which  give  a  remedy  agtinst 
the  hundred,  and  a  power  of  selecting  any  inhabitant 
against  whom  to  proceed,  it  is  provided  that  execution 
shall  not  issue  against  the  individual  sued,  but  a  parti- 
cular mode  is  pointed  out  by  which  to  obtain  the  firniti 
of  the  judgment.    Where  a  party  who  ifi  directed  to  be 
made  a  defendant  is  not  specially  protected,  he  is  dear* 
ly  liable  to  all  the  consequences  that  flow  from  his  charac* 
ter  of  defendant.     Here,  the  entire  absence  of  remedy 
against  the  trustees,  or  their  funds,  by  mandamus  or  otbe^ 
wise,  shews  clearly  that  the  Legislature  intended  the  lia^ 
bility  of  the  clerk  to  be  of  a  personal  nature.    At  all  events, 
the  execution  in  this  case  will  not  prevent  the  defendant, 
from  bringing  a  writ  of  error,  and  obtaining  a  writ  of  res- 
titution, if  the  execution  should  be  found  to  be  erroneous 
No  injustice  will  be  done  to  the  clerk  by  holding  him  li- 


pair  the  turnpike-roads  from  Leeds  the  usual  powers  for  makiogi  9x^ 

to     Halifax,    and    the     several  the  branches  and  roads  tbeitia 

branches  and  roads  therein  men-  described,  and  amongst  others  tli0 

tioned  in  the  West  Riding  of  the  Thornton  district  of  road;  aod 

county  of  York,**  and  confers  up-  enables  creditors  to  ha?e  access  ta 

on  the  trustees  therein  mentioned  the  books  of  the  trustees. 
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b;  for,  be  has  means  of  knowing  the  state  of  the  trust         1890. 
ids,  which  the  plaintiff  has  not.  -  „^    '"^ 

*  WOEMWELL 

9. 

fr,  Seijeant  Jones  ^  in  support  of  his  rule. — ^The  general       ^'^•*®"»« 

stMHi  in  this  case  is,  whether  the  clerk  to  the  trustees 

wrtonally  liable '  for  damages  recovered  against  the 

iKs.    The  act  (3  Geo.  4,  c.  186,  s.  74)  directs  that  the 

iffw  or  commissioners  shaU  sue  and  be  sued  in  the  name 

Iftr  clerk/  not  that  the  clerk  himself  shall  not  be  sued. 

r  declaration  in  this  case  alleges  a  contract  by  the  true- 

h    The  defendant  pleads  that  ihe  trustees  did  not  un^ 

lite  or  promise,  &c.    The  issue  is  in  the  terms  of  the 

i;  and  the  finding  of  the  Jury  is  only  affirmative  of  the 

Bty  of  the  trustees.    It  is  thus  clear  upon  the  face  of 

taeord,  that  the  contract  upon  which  it  is  sought  to 

Ige  the  defendant  is  not  his  own  contract.  At  common 

;tfaiB  defendant  clearly  would  not  be  liable  to  an  exe- 

bh  under  these  circumstances.    It  is  therefore  incum- 

topon  the  plaintiff  to  shew  some  legislative  provision 

leate  the  liability  with  which  he  seeks  to  charge  him; 

1 74th  section  of  the  3  Geo.  4,  c.  126,  contains  nothing 

^K>8e  such  liability  upon  the  clerk ;  and  even  if  it  did 

hm  subsequent  act,  7  &  8  Qeo.  4,  c.  S4,  s.  3,  clearly  ez- 

Is  him  firom  it    The  clause  providing  for  the  clerk's 

d  made  plaintiff  or  defendant,  was  introduced  in  order 

Mvent  the  difficulty  that  would  arise  from  having  a 

gMus  body  of  defendants — to  avoid  mis-joinder  or 

|cnnder  of  parties.   The  3  Geo.  4,  c.  1S6,  s.  74,  also  pro- 

ftthat  no  action  shall  abate  or  be  discontinued  byrea- 

of  the  death  of  the  clerk,  &c.    Now,  suppose  the 

I  to  die  after  judgment  against  the  trustees,  and  before 

Irtion,  upon  whom  is  the  levy  to  be  made — upon  the 

inal  representative  of  the  deceased  clerk,  or  upon  his 

Iflhsor,  both  of  whom  are  equally  ignorant  of  any  of 

ppoceedings,  and  neither  of  whom  would  have  the 

lii  of  reimbursing  himself?    The  proviso  in  the  74th 
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1830.        section — "  that  every  such  trustee^  commissioner,  derkor 
J*     *  clerks,  shall  be  reimbursed  and  paid,  out  of  the  monies  be- 

TT  O  RM WELL 

V.  longing  to  the  turnpike-roads  for  which  he  or  thej  shaD 

act,  all  such  costs,  charges,  and  expenses  as  he  or  they  flhall 
be  put  unto,  or  become  chargeable  with,  or  be  liable  to,!^ 
reason  of  his  or  their  being  so  made  plaintiff  or  plaintiffi, 
defendant  or  defendants" — does  not  include  "  debit  or 
damages.^*  It  means  nothing  more  than  that  they  shall  be 
reimbursed  all  such  costs  as  they  shall  be  put  to  byzeaiOB 
of  their  being  made  parties  to  the  record.  Has  the  d^ 
fendant  in  this  case  a  remedy  under  this  clause  to  procure 
his  reimbursement  if  he  pays  the  damages  and  costs  iotbii 
action?  Certainly  not.  By  the  71st  section  of  the  last* 
mentioned  statute,  he  is  prevented  from  having  any  eontnl 
over  the  trust  funds*  He  has  therefore  no  means  of  le* 
couping  himself. 

[Lord  Chief  Justice  Tindal. — It  is  difficult  to  say  that 
the  trustees  are  sued  upon  this  record.] 

Substantially,  they  are  so;  though  in  the  name  of  their 
clerk, 

[Mr.  Justice  Bosanquet. — ^In  what  form  could  the  exe- 
cution issue?] 

The  property  of  the  trustees  wquld  be  liable  under  Aii 
writ.  A  mandamus  would  Ue  against  the  truatees  to  com* 
pel  a  proper  application  of  the  funds.  U  the  property  of 
this  defendant  be  Uable  under  a  fieri  facias,  bis  perm 
would  also  be  liable  under  a  capias  ad  satiffaeienimt 
which  clearly  could  not  have  been  contemplated. 

Cur.  adv.  mdt. 

Lord  Chief  Justice  Tindal  now  delivered  the  judf* 
ment  of  the  Court:—- 

This  is  an  application  to  the  Court  to  set  aside  the 
writ  o(  fieri  facias  which  has  been  issued  upon  the  judg- 
ment obtained  against  the  defendant,  on  the  ground  that 


I 
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Ae  fitatate  8  Geo.  4,  c.  186,  s.  74,  which  enables  the        IBdO. 
phintiff  to  sne  the  defendant  as  clerk  to  the  trustees  of    ^^  mwell 
tbe  tumpike-road,  does  not  authorize  any  execution  against  *• 

Hailstone. 

mier  the  person  or  the  property  of  the  defendant 

The  clause  in  question  appears  to  have  been  introduced, 
bom  the  difficulty,  or  indeed  impracticability,  of  carrying 
id  a  saccessftd  result  any  action  either  by  or  against  the 
ihole  of  the  rery  numerous  and*  fluctuating  body  of  which 
he  tmstees  of  a  turnpike-road  generally  consist;  The 
lanse  therefore  empowers,  but  does  not  compel,  the  trus- 
toes  to  sue  or  be  sued  in  the  name  or  names  of  any  one  of 
ittch  trustees,  or  of  their  clerk  or  clerks  for  the  time  being : 
itying  it  open  to  any  creditor,  if  he  shall  think  proper,  to 
me,  by  the  ordinary  course  of  proceeding,  any  number  of 
he  trustees  personally,  where  the  nature  of  the  transac- 
tion, or  the  form  of  the  security  or  contract,  gives  any 
{round  of  action  against  those  particular  and  individual 
trustees.  In  the  latter  case,  the  action  would  have  been 
inended  with  the  ordinary  consequences  of  personal  lia- 
Iflity  on  the  part  of  the  defendant,  had  not  a  later  statute, 
be  7  &  8  Geo.  4,  c.  24,  s.  3,  taken  away  the  personal  liabili- 
\j  of  the  trustees  in  every  case,  unless  where  the  trustees 
kare  in  the  contract  or  security  in  express  words  render- 
Ill  themselves  personally  liable. 

A  provision  of  this  nature,  releasing  the  trustees  from 
Bability  where  the  action  is  brought  against  them,  although 
S^y  may  be  the  very  parties  to  the  contract  or  security 
on  which  the  action  is  brought,  affords  a  strong  presump- 
tioii  that  it  could  not  be  intended  that  the  clerk  to  the 
bmttees  should  be  personally  liable,  when  the  creditor 
mes  the  trustees  in  the  name  of  their  clerk.  It  would  be 
wry  singular  that  the  creditor  of  the  trustees  should  have 
Ml  election  to  satisfy  his  demands  either  out  of  the  trust 
jkmds  or  the  personal  means  of  the  clerk  of  the  trustees,  ac- 
emrding  to  the  form  of  action  he  thought  proper  to  bring. 
'  But  we  think,  that,  under  the  proper  construction  of  the 
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18dO.         74th  section,  the  clerk  is  not  personally  liable  to  the  coo- 
WoRMWELL     sequences  of  an  action^    The  power  to  sue  the  trustees  in 
«•  the  name  of  their  clerk,  is,  in  other  words,  the  power  to 

make  him  the  nominal  defendant.  The  enactment  that 
the  suit  shall  not  abate  by  the  death  or  removal  of  the 
clerk,  but  that  the  clerk  for  the  time  being  shall  always  be 
deemed  to  be  the  defendant,  points  again  to  the  same  di»* 
'  tinction  between  a  real  and  a  nominal  defendant ;  and,  in- 
deed,  it  would  open  the  door  to  inextricable  confusion  and 
difficulty,  if  the  clerk  for  the  time  being  were  personally  to 
be  looked  to  for  satisfaction  of  the  judgment.  Suppose 
the  clerk  in  whose  name  the  action  was  defended  were  to 
die  or  be  removed  after  judgment  and  before  satisfaction; 
it  would  seem  very  unreasonable  that  his  successor,  who 
was  no  party  to  the  defence,  should  be  liable  to  pay  the 
whole;  or,  on  the  other  hand,  that  the  executors  of  the 
former  clerk,  who  have  no  concern  whatever  with  the  trust 
funds,  should  be  liable  to  the  demand  out  of  the  testator's 
assets. 

.  But  the  main  ground  upon  which  we  collect  the  inten- 
tion of  the  Legislature  is  this :  the  only  provision  for  re- 
coupment of  the  clerk  is  a  reimbursement  of  all  the  easUt 
charges,  and  expenses  which  he  has  been  put  to  by  reason 
of  being  made  defendant.  The  ordinary  meaning  of  these 
words  will  not  comprehend  the  debt  or  damages  recove^ 
ed;  and  this  must  give  at  the  same  time  the  measure  of 
the  clerk's  personal  liability,  for  it  cannot  be  supposed  that 
he  is  liable  to  either  the  debt  or  damages  recovered  where 
there  is  no  express  provision  for  repaying  himself* 

It  is  asked,  how  are  the  debt  or  damages  to  be  reco- 
vered in  this  action,  if  the  clerk  is  not  liable  t  This  ic^ 
undoubtedly,  makes  no  direct  provision,  as  do  many  others 
of  a  similar  nature  (a),  upon  this  subject;  but  there  can  be 

{a)  See  the  West  India  Dock      the  London  Dock  Act,  39  ft 
Act,  39  Ceo.  3,  c.  69,  s.  184*-and      Geo.  3,  c.  47,  s.  160. 
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no  doubt  that  the  funds  of  the  trusteeiB  may  be  made  an-         1830. 

aveiable  for  the  amount  ascertained  in  the  action,  in  case 

of  8  refusal  to  apply  them,  either  by  a  mandamus  or  a  bill 

inequity. 

It  is  sufficient,  however,  for  the  present  application,  to 
decide  that  we  think  the  act  does  not  authorize  a  personal 
execution  against  the  clerk;  and  therefore  we  make  a  rule, 
not  for  setting  aside  this  writ  of  execution,  but  for  restrain- 
ing the  SheriflP  from  executing  it  against  the  personal  ef- 
fects of  the  clerk. 

Rule  absolute  accordingly. 


Hooper,  Plamtiff ;  Green,  Deforciant.  Thtndmf^ 

1  HE  business  of  passing  this  fine  was  entrusted  by  the  The  Court  n- 
attomey  to  hb  clerk  (who  had  since  left  his  employ),  who  £^*b^''  * 


proceeded  therein  as  far  as  passing  it  through  the  King's  fccted,  where, 

_  throiiffb  the  oc^* 

SUver  office,  but  the  papers  were  mislaid  before  the  fine  Ugenoeof  tfaa 
reached  the  Chirographer's  office.     Upon  afterwards  dis-  attorney  to 
covering  that  the  fine  had  not  been  duly  perfected,  copies  jS^nJurted 
of  die  prtgeipe  and  concord  were  obtained  from  the  officer,  the  papers  bed 
upon  which,  on  an  affidavit  of  the  above  facts,  and  that  ibre  the  fine  hed 
ibe  parties  to  the  fine  were  all  alive  and  consenting —  ^S^I^nSL'* 

office. 

Mr.  Seijeant  Merewether  moved  that  the  fine  might 
now  pass. — In  the  case  of  Wright,  Plamtiff;  Wrighi, 
Deforciant  (a),  the  concord  of  a  fine  being  lost  before  it 
had  passed'  the  Custos  brevium  office,  the  Court  permit- 
ted a  new  concord  and  acknowledgment  to  be  prepared, 
and  the  fine  to  be  perfected.    In  that  case,  Mr.  Justice  * 

Heath  at  first  said  he  had  never  known  it  done;  **  that  it 


(a)  4  Taunt.  195. 
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Hooper, 

Pit 

Oebbn, 

Deforciant 


would  be  a  new  fine  to  all  intents  and  purposes;  and  that, 
if  the  parties  were  so  negligent,  and  would  lose  the  docu- 
ments, they  must  take  the  consequences."  Upon  confer- 
ring, however,  with  Sir  James  Mansfield^  the  Court 
agreed  that  they  could  not  discover  any  mischief  diat 
would  result  from  it,  and,  without  referring  to  the  offi- 
cers (who  considered  it  to  be  contrary  to  all  practice),  per- 
mitted it  to  be  done.  And  in  Maule  y.  Eyles  (a),  the 
derk  of  an  attorney  employed  to  levy  a  fine  having  ab- 
sconded, and  the  papers  been  mislaid,  the  Court  pennik> 
ted  the  fine  to  be  afterwards  perfected,  although  the  time 
allowed  by  the  rule  of  Court  of  Trinity  Term  52  Geo* 
3  (6),  had  been  exceeded. 

[Mr.  Justice  Gaselee  referred  to  Stone  v.  Stone  {e)i 
where  it  was  held,  that,  if  an  attorney  employed  to  levy  a 
fine,  mislays  the  papers,  and  does  not  complete  it  witt 
in  the  time  required  by  the  rule  of  Court  of  TVinity  Tenn 
B&  Geo.  3,  the  Court  will  not  permit  the  fine  to  be  after- 
wards perfected,  but  will,  if  all  the  parties  be  alive,  direct 
a  new  fine  to  be  levied  at  the  expense  of  the  attorney; 

and  to  the  case  otLindo  v. (rf),  where  it  was  held, 

that,  if  a  fine  has  been  delayed  by  the  attorney's  n^kct 
beyond  the  time  prescribed  by  the  rule  of  Court,  it  w3l 
not  afterwards  be  allowed  to  pass :  and  also  to  a  note  0 
the  last-mentioned  case,  where  it  is  stated,  that,  in  a  Eke 
case,  the  Court  had  compelled  the  agent  through  mbiMt 
delay  the  fine  was  defeated,  to  defray  the  expense  of  an 
entire  new  fine  for  his  client,  and  declared  their  detenni- 
nation  to  pursue  that  practice]. 

Lord  Chief  Justice  Tindal. — I  look  upon  the  neglect  of 


(a)  1  J.  B.  Moore,  125. 

(b)  By  which  it  was  orderedy 
that»  from  thenceforth,  all  fines 
should  be  left  at  the  office  of  the 
Chirographer  within  fourteen  dayt 


after  the  same  should  hate  pM*^ 
the  King't  Silver  offioe. 

(c)  4  Taunt.  601. 

(d)  5  Taunt.  305. 
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rk  as  the  neglect  of  the  attorney.  As  between  the 
f  and  cfient  theife  k  no  difference.  A  new  fine 
ileried. 

vest  of  the  Ck>urt  concurring — 

Learned  Serjeant  took  nothing  by  his  motion  (a). 


1807>  a  fine  was  duly 
innthasfar  as  thtalio- 
d  the  derk  of  the  attor- 
die  conusors,  having  ve- 
leney  to  eompound  the 
he  Alienation-office,  ab- 
inth  it,  and  neither  the 
nor  any  of  the  parties  to 
blew  that  the  money  had 
t  paid,  till  1809.  The 
IHchaelmatTerm,  1829) 
I  the  fine  to  pass  as  of 


IZVtitffyTenn,  1807,  when  it  ought 
to  have  been  perfected,  on  pay- 
ment of  the  King's  Silver  as  com- 
pounded for,  on  affidavits  stating 
that  all  the  parties  interested  con- 
sented to  the  fine  being  passed  as 
of  that  term,  although  both  the 
conusors  were  dead.  Ash  and  Wife 
and  Another,  conusors;  Gee,  con- 
usee,  3  Moore  &  Payne,  602;  SX. 
6  Bing.  276. 


1830. 

Hooper, 

Pit. 

Qeeen, 

Deforciant 


^Hamilton  r.  Jones,  Pitt,  and  Another. 

defendant  PtV/,  who  had  been  arrested  in  this 
ilihe  suit  of  the  plaintiff,  an  attorney  of  this  Court, 
&piaf  ad  satisfaciendum,  on  a  former  day^  moved 
lieharged  out  of  custody,  on  the  ground  that  the 
iA  place  of  abode  of  the  attorney  issuing  the  writ 
(indorsed  thereon,  pursuant  to  the  statute  7  &  8 
e.71,  s:8(a). 


Tkurtday, 
June  \ith. 

An  attorney  tu- 
ing  out  process 
in  a  cause  in 
which  he  himself 
is  plaintiff,  need 
not  indorse 
thereon  liis 
name  and  place 
of  abode. 


^ which  it  is  enacted— 
f 'ttierifT,  &c.,  shall  grant 
jitot  for  tbie  arrest  of,  or 
iii  the  person  of  any  de- 
Mm  any  writ  or  process 
Vy  plaintiff  in  his  own 


person,  unless  the  same  writ  shall, 
at  or  before  the  time  of  granting 
such  warrant,  or  of  making  such 
arrest,  be  delivered  to  such  Sher- 
iff, &c.,  by  some  attorney  of  one 
of  the  Courts  of  record  at  We$u 


f 
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Lord  Chief  Justice  Tindal. — The  defendant  PUt  hy 
been  arrested  upon  a  capias  sued  out  by  the  plaintiff  in 
person.  Upon  the  face  of  the  affidavit  upon  which  die 
writ  was  issued,  as  also  by  the  declaration,  it  appears  that 
the  plaintiff  is  an  attorney  of  this  Court.  The  presentno^ 
tion  has  been  made  on  the  alleged  ground  that  the  requi- 
sitions of  the  statute  7  &  8  Oeo.  4,  c.  71,  s.  8,  have  not 
been  complied  with  on  the  part  of  the  plaintiff,  inasmuch 
as  the  writ  bears  no  indorsement  of  the  name  and  place  of 
abode  of  the  attorney  at  whose  instancfe  it  was  Issued. 
The  object  of  that  enactment  was,  to  remedy  the  oppret- 
sion  practised  by  parties  improperly  issuing  writs  in  their 
own  names,  and  thus  affording  to  the  defendants  no  possh 
bility  of  obtaining  relief,  they  not  being  tangible  by  the 
Court.  The  preamble  states,  that  arrests  of  the  penou 
had  in  many  instances  been  made  under  writs  sued  out  by 
persons  not  being  attorneys  or  solicitors,  and  whose  places 
of  residence  have  been  unknown,  and  the  practice  hid 
been  found  to  be  productive  of  oppression  and  vexatunb 
The  clause  then  proceeds  to  enact  that  no  Sheriff,  ftci 
shall  grant  any  warrant  for  the  arrest  of,  or  shall  arrest  the 
person  of  any  defendant  upon  any  writ  or  process  issued 
by  any  plaintiff  in  his  own  person,  unless  the  same  wnt 
shall  be  delivered  to  him  by  some  attorney,  or  his  deikcr 
agent;  and  unless  the  writ  shall  be  indorsed  by  such  atto^ 
ney  or  clerk  or  agent,  in  the  presence  of  such  Sheriff,  &&# 
with  the  name  and  place  of  abode  of  such  attorney.  The 
very  object  of  that  enactment  is,  that  there  shall  be  some 
party  responsible  to  the  Court  for  the  due  use  of  its  pro- 


minster,  or  of  the  Courts  of  Great 
Settion  in  Wales,  or  of  the  Courts 
of  the  counties  palatine  of  Lan- 
caster or  Durham f  or  of  the  Court 
out  of  which  the  said  writ  shall 
have  issued,  or  by  the  clerk  of 
such  attorney,  or  an  agent  author- 


ized by  such  attorney  in  yinlSm» 
and  unless  the  sud  writ  shall  ke 
indorsed  by  such  attonieycrtti 
clerk,  or  such  agent  at  afowirt 
in  the  presence  of  sndi  Sherit 
&c.,  frith  the  name  and  place  rf 
abode  of  such  attorney.? 
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Upon  the  8tb  section  alone  I  should  feel  perfectly 
aatided  that  the  present  case  does  not  fall  within  the 
anchief  intended  to  be  remedied  by  the  act.  The  9th 
■ectioD»  however,  puts  the  matter  beyond  doubt;  for,  it 
pofides.that  "  nothing  therein  contained  shall  extend  to 
■Bf  writ  or  process  sued  out  by  any  attorney,  solicitor, 
derk  in  Court,  or  other  officer  of  any  Court,  having  au- 
liwrity  to  sue  out  process  in  his  own  name."  An  attor- 
Bl7i  therefore,  who  sues  out  process  on  his  own  behalf,  is 
npressly  excepted  out  of  the  operation  of  the  8th  section. 


The  rest  of  the  Court  concurring — 


1830. 


Hamilton 

0. 

Jones. 


Rule  refused. 


Sheen  r.  Garrett. 

ImS  was  an  action  of  debt  upon  a  judgment.  The 
iefendant*s  first  plea  stated — **  That,  before  the  suing 
MA  of  the  original  writ  of  the  plaintiff  against  the  de- 
i^ftndant  in  this  behalf,  to  wit,  on  &c.,  at  &c.y  the  de- 
^hcbnt  became  bankrupt  within  the  true  intent  and  mean- 
pk  of  the  statute  then  and  still  in  force  concerning;  bank- 

r  .  . 

^Opts;  that  the  judgment  in.  the  said  declaration  mention- 
'09  was  obtained  against  the  defendant  for  certain  debts 
•Hd  demands  in  respect  of  which  the  plaintiff  was  entitled 
improve,  by  virtue  of  the  said  statute,  as  a  creditor  under 
'i  certain  commission  of  bankruptcy  afterwards  duly  issued 
IHunst  the  defendant;  that  the  aforesaid  several  debts 
Kmi  demands  accrued  and  were  due  from  the  defendant 
Pifte  plaintiff,  before  and  at  the  time  when  the  defendant 
iheame  bankrupt  as  aforesaid,  to  wit,  at  &c.  And  this  he 
^  defendant  is  ready  to  verify;  wherefore  he  prays 
pigment  if  the  plaintiff  ought  to  have  or  maintain  his 
^fcresaid  action  thereof  against  him,  &c«' 

.    tOL.  IV.  M  M 


Saturdaify 
June  19th, 

A  general  plea 
of  bankruptcy 
under  the  6  Geo, 
i,  c.  16,  8.  12G, 
must  pursue  the 
words  of  the  sta- 
tute, and  con- 
clude to  the 
country. 
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To  this  plea  the  plaintiff  demurred,  assigning  for  cani- 
es — "  That  the  defendant  in  his  said  plea  has  not  aTcned, 
nor  does  it  thereby  appear,  that  he  has  ever  obtained  hit 
certificate  of  conformity  under  the  said  commission  in  the 
said  plea  mentioned,  according  to  the  said  statute  thenii 
mentioned,  nor  that  the  defendant  has  in  fact  confonned 
himself  to  the  said  statute,  whereby  the  said  plea  is  ioMtf* 
ficient  according  to  the  general  rules  of  pleading:  also  fin 
that  the  defendant  has  improperly  concluded  his  plea  with 
a  verification,  and  has  therein  otherwise  departed  hm 
the  form  of  plea  allowed  by  the  said  statute,  whereby  tbe 
same  plea  is  insufficient  if  pleaded  by  virtue  of  that  8ta> 
tute;  also  for  that  the  said  plea  is  uncertain,  informal,  aod 
insufficient  &c." 

The  defendant  joined  in  demurrer. 


i 


The  case  now  came  on  for  argument. 

Mr.  Serjeant  Ludlow,  in  support  of  the  demurrer.— 
The  plea  is  insufficient  and  informal.  It  is  not  a  spedri 
plea  of  bankruptcy,  for  it  does  not  state  the  trading,  peti- 
tioning-creditor's  debt,  adjudication  of  bankruptcy,  A0 
bankrupt's  conformity,  nor  his  certificate»  as  required  in  t 
special  plea:  neither  is  it  a  general  plea  under  the  sti' 
tute  (a),  inasmuch  as  it  does  not  pursue  the  diredioii 
therein,  and  concludes  with  a  verification,  instead  of  to 
the  country.  In  Miles  v.  Williams  {b)  a  plea  und&t  tk 
statute  4  AnnCf  c.  17,  was  held  bad  for  concluding  withi 


(a)  6  Geo.  4,  c.  16,  s.  126,  by 
which  it  is  provided — "  That  any 
bankrupt  who  shall,  after  his  cer- 
tificate shall  have  been  allowed, 
be  arrested  or  have  any  action 
brought  agiunst  him  for  any  debt, 
claim,  or  demand  thereby  made 
proveable  under  the  commission, 


shall  be  discharged  upon  coniMl 
bail,  and  may  plead  in  gmtnl^U 
the  cause  of  action  accrued  befiit 
he  became  banl&rnpt,  and  nif 
give  this  act  and  the  special  "^ 
ter  in  evidence." 

(6)  1  P.  Wms.  249;  S.  C  W 
Mod.  160,  247. 
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yerifMitian.     Lord  Chief  Justice  Parker^  in  delivering         1890. 
tbe  judgment  of  Che  Courts  there  said :  **  A  liberty  of  plead- 
hg  generally  is  given  to  the  bankrupt,  and  so  he  may 
ifoid  die  haxard  of  pleading  ipecially  /  but  then  he  must 
tike  upon  him  the  proof  of  his  conformity  to  the  statute 
Id  every  particular;  or,  if  he  thinks  fit  to  plead  the  matter 
flpedally,  then  he  must  set  forth  every  point ;  and  by  it  he 
liai  this  advantage  against  the  plaintiff,  that  he  must  re- 
fily  one  particular  only,  upon  which  issue  must  be  taken. 
Heie,  the  defendant  has  pleaded  the  matter  specially,  but 
not  set  fiuth  the  whole,  and  therefore  it  is  ill  for  that  rea- 
aon;  for,  by  the  express  words  of  the  act,  this  is  to  be 
pleaded  so  as  that  the  whole  merits  may  be  tried.     There 
are  several  cases  at  common  law,  where  a  man  shall  con- 
dude  his  plea  to  the  country,  though  there  be  no  affirm- 
tthre  and  negative,  to  prevent  the  inconvenience   that 
would  arise  by  going  on  to  a  replication.     This  statute 
bis  formed  a  new  general  issue  in  this  case ;  and  this  was 
the  foundation  of  the  judgment  in  Bird  and  Lacys  case, 
Ifiei.  6  Annay  that  a  plea  upon  this  act  was  well  conclud- 
ed to  the  country ;  and,  if  so,  it  cannot  conclude  to  the 
Court" 

In  Gery  v.  Baily  (a),  a  decision  upon  the  statute  5 
Geo.  1,  it  was  held  that  a  plea  of  bankruptcy  to  an  action 
brought  against  the  bankrupt,  which  accrued  before  his 
binkmptcy,  ought  to  conclude  to  the  country ;  **  because 
tbetct  says,  that,  if  the  bankrupt  be  sued,  he  may  plead 
^  general  that  the  cause  of  action  accrued  before  he  was 
A  bankrupt,  and  give  the  special  matter  in  evidence.'*  In 
fodle  V.  Broadfield  (ft)  also,  a  general  plea  of  bankruptcy 
wai  held  to  be  bad  for  concluding  with  an  averment,  in- 
stead of  to  the  country.     In  Tower  v.  Cameron  (c),  a  «- 


(a)  Fortescoe,  334;  Com.  D\g.         (c)  6  East,  413;  ^S*.  C.  2  Smith, 


530  CASES  IN  TRINITY  TERM, 

1830.  Mr.  Justice  Gaselee. — It  is  true  that  the  126th  section 

Sheen        of  the  6  Geo.  4,  c.  16,  does  not  expressly  state  that  the 
V'  plea  thereby  given  must  conclude  to  the  country;  neiAer 

did  the  5  Geo.  I,  upon  which  the  case  of  GeryY.  BtHf 
was  determined;  nor  the  5  Geo.  2,  c.  30,  s.  7,  which  was 
the  enactment  in  force  at  the  time  of  the  decision  in  JMtfet 
y.  WiUiams.  The  words  of  the  existing  enactment  are 
the  same  in  eflect;  and,  on  the  former  provisions,  it  hai 
been  uniformly  held  that  the  proper  conclusion  of  the 
plea  is  to  the  country.  If,  therefore,  this  be  a  general 
plea,  it  is  bad  for  not  so  concluding.  I  am  also  of  ojniiioii 
that  the  plea  is  bad  in  substance,  inasmuch  as  it  does  not 
pursue,  as  it  ought  to  do,  the  language  of  the  statute.  It 
is  difficult  to  say  whether  it  was  intended  for  a  genenl  or 
a  special  plea:  if  general,  it  is  bad  for  the  reasons  stated; 
if  special,  it  is  equally  bad,  forasmuch  as  it  does  not  aUege 
sufficient  to  constitute  a  special  plea  of  bankruptcy. 

Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  the 
plea  is  bad.  If  meant  for  a  general  plea  under  the  atac 
tute,  it  should  have  concluded  to  the  country.  The  caae 
of  Hedges  Y.  Sandon  has  been  cited,  to  shew  that  the  plea 
might  be  concluded  either  way ;  but  there  are  other  eaaoi 
wherein  it  has  been  decided  that  a  general  plea  of  bant 
ruptcy  must  conclude  to  the  country.  Tower  ▼.  Canierm 
shews  that  a  case  may  arise  wherein  the  general  plea  wi 
not  avail.  It  is  clear,  however,  that,  if  resort  be  had  to  a 
special  plea,  the  defendant  must  aver,  in  addition  to  other 
facts,  the  trading  and  bankruptcy,  and  also  that  he  htf 
obtained  his  certificate.  In  either  view,  thexeforei  this 
plea  is  bad. 

Judgment  for  the  plainti£ 
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d,  DuRANT  r.  Doe,  Thomas  Moore,  Tenant.  Saturday, 

June  19M. 

W88  an  action  of  ejectment.     Moore,  the  tenant  in  ejectment, 
■ion,  upon  his  being  admitted  to  defend,  besides  ant  has  been  ' 
into  the  common  consent  rule,  and  giving  the  fe1id!"and^at^ 
vndertaking,  in  case  the  verdict  should  pass  for  entered  into  the 

gt  ,     ,  recognizance  to 

V  of  the  plaintiff,  to  give  him  judgment  of  the  pay  damages 
t  preceding  the  trial,  entered  also  into  the  recog-  guan^of  rtie*"^' 
wuired  by  the  statute  1  Geo.  4,  c.  87,  s.  1,  with  '^il^  ^  ?^  *» 

^  ^  ,  c  87, 8. 1,  in 

Bes,  to  pay  the  damages  and  costs  in  the  action,  intitiing  such 

ince  of  a  rule  obtained  in  the  last  term  on  the  the  name°^tbe 

be  lessor  of  the  plaintiff  (a).    That  rule  was  inti-  {^^t^jYn'K 

m  cause  of  '*  Roe  d.  Durani  v.  Doe,'^  and  the  re-  of  ^^^  of  the 

,  which  was  taken  before  commissioners  in  the  defendant 


fi  this  respect  followed  the  rule. 

Serjeant  Wilde,  on  the  part  of  the  lessor  of 
itiff,  now  moved  that  the  recognizance  should 
L — The  recognizance  ought  to  have  been  in  the 
f  the  parties  to  the  suit  at  the  time  it  was  tak- 
when  the  tenant  was  admitted  to  defend,  he 
be  real  defendant  in  the  cause.  From  that  time 
to  be  tried  was  between  the  lessor  of  the  plain- 
Voore.  The  judgment  would  be  against  Moore, 
•gainst  John  Doe.  The  rule  for  entering  into 
jtf sance  was  prospective,  upon  Moore^s  being  ad- 
defend. 

injeant  Cross,  contra. — The  recognizance  was 
intitled  in  the  same  manner  as  the  rule  of  the 
Ehere  is,  consequently,  no  foundation  for  the  ob- 
rhe  variance,  if  any,  is  not  material;  and  tlie 
i  is  not  bound  to  amend. 

*  {a)  Ante,  p,39\. 
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Lord  Chief  Justice  Tindal.— The  intitling  the  recog- 
nizance is  the  act  of  the  officer  of  the  Court.  With  the 
consent  of  the  parties,  the  name  of  John  Doe^  msjhe 
expunged. 

Mr.  Justice  Park. — Will  the  bail  consent?  I  think  die 
recognizance  should  be  re-acknowledged  after  the  ake^ 
ation. 

The  Court  directed  that  inquiry  should  be  made  as  to 
the  practice  of  the  Court  of  King's  Bench  upon  the  sub- 
ject; and,  upon  Mr.  Serjeant  Cross's  afterwards  sta^ 
that  no  instance  had  occurred  in  that  Court,  it  was  orde^ 
ed  that  the  recognizance  should  be  amended  and  le- 
acknowledged. 

Rule  accordnigly. 


Saturday^ 
June  \9th. 
Where  a  con- 
tract for  the  sale 
of  goods,  which 
have  been  de- 
livered to  and 
retained  by  the 
purchaser,  is 
Toid  by  reason 
of  its  having 
been  made  on  a 
Sunday,  a  sub- 
sequent promise 
to  pay  will  en- 
title the  vendor 
to  recover  the 
value  upon  a 
quantum  meruit. 


Williams  v.  Paul. 

JL  HIS  was  an  action  of  assumpsit  to  recover  the  stan  of 
32Lf  the  value  of  three  cows  and  a  heifer  sold  to  the  de- 
fendant under  the  following  circumstances: — 

The  plaintiff  was  a  Welch  grazier,  the  defendant  a 
farmer.  A  drover  employed  by  the  former,  arriving  late 
one  Saturday  evening  in  the  defendant's  neighbourhoodi 
put  up  his  cattle  for  the  night  in  one  of  his  fields.  Qntfae 
same  evening  the  defendant  entered  into  a  treaty  with  the 
drover  for  the  purchase  of  the  beasts  in  question,  for  which 
the  drover  asked  S2L  After  some  disputing  about  the 
price,  the  plaintiff  agreed  to  purchase  them  if  he  libd 
them  in  the  morning.  Accordingly,  on  the  Sunday  mom- 
ing,  the  defendant  inspected  and  approved  of  the  beasts, 
but  refused  to  give  the  price  demanded.  The  drorer 
thereupon  went  on  his  way ;  and  when  he  had  proceeded 
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fhiee  or  four  miles,  he  was  overtaken  by  a  servant  of  the         1930. 
defendant,  who  drove  back  the  three  cows  and  heifer. 

At  the  trials  before  Mr.  Justice  Bayley^  at  the  last  As- 
sises for  the  county  of  Sussex,  it  was  contended,  on  the 
part  of  the  defendant,  that  the  contract,  having  been  com- 
pleted on  the  Sunday,  was  void  by  the  statute  29  Car.  2, 
c  7,  and  consequently  that  the  plaintiff  was  not  entitled  to 
recover.  On  the  part  of  the  plaintiff,  a  witness  of  the 
name  of  Davis  was  called,  who  proved  that  he  saw  the 
plaintiff  and  defendant  together  at  a  market  town  in  Sus^ 
sex;  and  that,  on  the  plaintiff's  demanding  of  him  the 
price  of  the  beasts,  he  promised  that  he  would  pay  the. 
amount  to  Mr.  Cotton,  at  the  Swan  Inn  there,  before  the 
plaintiff  came  there  again;  and  it  was  contended  that  this 
subsequent  promise  took  the  case  out  of  the  statute. 

The  learned  Judge  thought  that,  as  the  defendant  kept 
the  beasts,  and  afterwards  promised  to  pay  for  them,  the 
plaintiff  was  entitled  to  recover  their  value  under  the  quan^ 
turn  meruit,  though  not  entitled  upon  the  original  con- 
tract 

The  Jury  having  found  for  the  plaintiff,  for  the  whole 
Saul,  leave  was  given  to  the  defendant  to  move  to  enter  a 
Donsuit  upon  the  above  objection,  should  the  Court  con- 
ceive it  to  be  well  founded. 

Mr.  Serjeant  Andrews,  accordingly,  in  the  last  term,  ob- 
tained a  rule  nisi* — He  referred  to  the  case  of  Fennel  v. 
£idfer,  where  Mr.  Justice  Bay  ley  soid  {a):  *' The  spirit 
of  the  act  is  to  advance  the  interests  of  religion;  to  turn  a 
man's  thoughts  from  his  worldly  concerns,  and  to  direct 
them  to  the  duties  of  piety  and  religion;  and  the  act  can- 
not be  construed  according  to  its  spirit,  unless  it  is  so  con- 
strued as  to  check  the  career  of  worldly  traffic:*'  and  also 

• 

(o)  8  Dow.  &  Ryl.  204;  S.  a  5  Bam.  &  Cress.  406. 
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18d0.  to  the  case  of  Smith  v.  Sparrow  {a\  where  the  defendants, 
through  the  medium  of  a  broker,  contracted  for  the  pin<* 
chase  of  goods  from  the  plaintiff;  the  whole  terms  of  Ik 
contract  were  arranged  on  a  Sunday^  and  on  the  same  day 
entered  in  the  broker's  contract-book  (with  the  exceptkn 
of  the  name  of  the  seller,  which  was  added  next  day),  and 
the  sold-note  delivered  to  the  defendants — the  Court 
held  that  the  entire  contract,  being,  as  far  as  it  aflfecCed 
the  defendants,  completed  on  the  Sunday ^  wasToid  by  At 
statute:  and  Lord  Chief  Justice  £^^^  said  (6) :  ''Theiti* 
tute  enacts,  that  no  tradesman^  artificer,  workman,  b* 
bourer,  or  any  other  person  whatsoever,  shall  do  or  exo^ 
cise  any  worldly  labour,  business,  or  work  of  their  ordioaiy 
callings  upon  the  Lord^s  Day^  or  any  part  thereof.  These 
words  do  not  necessarily  imply  an  absolute  completioo  of 
a  contract;  any  serious  proceeding  in  the  making  of  a  Imv- 
gain  is  equally  within  the  statute ;  if  the  foundation  oidj 
be  laid  on  a  Sunday ^  it  is  an  offence  against  the  act** 

Mr.  Serjeant  Bompas  now  shewed  cause. — The  endue 
contract  in  this  case  was  made  on  the  Saturday,  subject 
only  to  the  defendant's  approval  on  the  next  morning.  A 
fresh  contract  on  the  Monday  following  may  be  implied 
from  the  defendant's  retaining  the  cattle.  In  HiUv.  Per* 
rott  the  Court  said  (c),  *'  that  the  law  would  imply  a  con- 
tract to  pay  for  goods,  from  the  circumstance  of  their  baT* 
ing  been  the  plaintiff's  property,  an^  having  come  to  the 
defendant's  possession,  if  unaccounted  for."  It  is  dear 
that,  where  a  party  holds  the  goods  of  another,  the  lawiiB* 
plies  a  promise  to  pay  for  them.  Independently,  how- 
ever, of  any  implication  of  law,  the  plaintiff  is  entitled  te 
recover  in  this  case ;  for,  there  was  evidence  of  an  express 

(a)  12  J.  B.  Moore,  266;  S.  C,         (6)  12  J.  B.  Moore,  274. 
4  Bing.  84.  (c)  3  Taunt.  276. 
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promise  by  the  defendant  to  pay  for  the  beasts.     That  re-         1830. 
moves  all  difficulty  with  respect  to  the  statute  of  Charles. 
The  cases  cited  were  cases  where  the  contract  was  clear- 
ly completed  on  the  Sunday;  therefore  they  cannot  ap- 
ply. 

Mr.  Serjeant  Andrews,  in  support  of  his  nde. — It  is 
true  that  the  purchase  was  talked  of  on  the  Saturday 
eYening,  but  there  was  no  completion  of  the  bargain  until 
tike  Sunday  momingy  when  the  deftndant  saw  and  approv- 
ed the  beasts,  and  afterwards  sent  his  man  to  follow  the 
drofe  and  bring  them  back.    It  is  contended,  that,  as  the 
defendant  afterwards  kept  the  beasts,  the  law  will  imply  a 
promise  on  his  part  to  pay  for  them.     But  he  had  no 
means  of  returning  them;  he  could  not  find  the  drover, 
ivbo  was  travelling  about  the  country  from  place  to  place. 
Neither  will  any  subsequent  promise  set  up  a  contract 
wbich  is  in  itself  void.     Such  a  doctrine  would  totally  de- 
stroy the  effect  of  the  statute. 

Mr.  Justice  Park. — I  should  be  very  sorry  to  be  sup- 
posed to  depart  from  the  rule  laid  down  by  both  the 
Courts  for  the  enforcing,  as  far  as  the  statute  (which  is 
however  very  insufficient)  goes,  the  due  observance  of  the 
Lords  Day.  Upon  the  evidence  given  at  the  trial  of  thb 
cause,  I  should  be  of  opinion  that  the  contrtct  upon  which 
the  action  is  founded  was  made  on  a  Sunday.  It  is  true 
fte  bargain  was  commenced  on  a  Saturday;  but  the  par- 
ties came  to  no  conclusion  on  that  day.  The  beasts  were 
approved  and  actually  bought  upon  the  Sunday  morning, 
^ben  they  were  brought  back  to  the  defendant's  yard, 
^e  rest  of  the  Court  concur  with  me  in  thinking  that  the 
contract  was  made  on  the  Sunday.  But  the  ground  upon 
^hich  I  think  the  plaintiff*  entitled  to  recover,  is,  the  de- 
ftudant's  subsequent  promise  to  pay.  The  evidence  upon 
^  point  was,  that  the  witness  (Davis)  saw  the  plaintiff* 
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18dO.  and  defendant  together  at  a  market  town  in  Sussex^  anc 
that,  when  the  plaintiff  demanded  the  price  of  the  beasts 
the  defendant  said  he  would  pay  the  money  to  Mr.  Qd 
ion,  at  the  Stoan  Inn^  before  the  plaintiff  came  there  again 
I  am  therefore  of  opinion,  with  my  Brother  Bayley,  tha 
the  plaintiff  was  entitled  to  recover  on  the  count  upon 
quantum  meruit. 

Mr.  Justice  Gaselee. — I  am  also  of  opinion  that  tUi 
rule  ought  to  be  discharged.     I  entertain  not  a  shadow  o 
doubt  but  that  the  contract  in  this  case  was  made  on  the 
Sunday.    I  am  not  prepared  to  go  the  length  of  sayuif 
that  the  mere  subsequent  retainer  of  the  goods  creates  an 
implied  liability  on  the  part  of  the  purchaser  on  a  quaih 
turn  meruit;  for  that  would  altogether  destroy  the  effect 
of  the  statute  of  Charles.     If  the  plaintiff  had  demanded 
the  beasts  in  this  case,  and  the  defendant  had  refused  to 
deliver  them  up  to  him,  I  think  the  plaintiff  would  be  en- 
titled to  bring  trover.     The  ground,  however,  upon  which 
I  rest  my  opinion  in  this  case  is,  that  the  defendant,  sub- 
sequently to  the  making  of  the  contract,  promised  to  pay 
for  the  cattle. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion*  I 
fully  concur  with  the  ruling  of  Mr.  Justice  Bayley.  It  is 
perfectly  clear  that  a  party  is  not  bound  by  a  contract  , 
made  on  a  Sunday;  and  I  think  that  the  original  contract 
in  this  case  was  void  on  that  ground.  There  was,  how- 
ever, a  subsequent  promise  to  pay:  and  although  the  de- 
fendant was  not  bound  to  pay  the  sum  originally  agreed 
upon  as  the  price  of  the  beasts;  yet,  as  the  Jury  have 
found  the  value,  I  think  there  is  no  ground  for  disturbing 
the  verdict. 

Rule  discharged. 


IN  THE  ELEVENTH  YEAR  OF  GEO.  IV.  537 

1830. 
Wilson  t?.  Bidbn  and  Another.  Monday, 

.  June  2Ui. 

A  rule  was  obtained  by  Mr.  Serjeant  Wilde ^  on  a  former  The  piaintirs 

%in  this  term,  calling  on  the  plain  tiff  to  shew  cause  why  ^^^^^gcLfZ^ 

the  proceedings  against  the  bail  should  not  be  set  aside,  '****«  ^*d  dT* 

on  the  ground  that  they  had  had  no  notice  of  the  proceed-  rected  that 

iQgs,  the  two  writs  of  scire  facias  and  alicts  scire  facias^  returned  m* 

Aaving  been  returned  nihil  at  the  request  of  the  plaintiflTs  f^^l^^^^ 

attomevj  who  told  the  under-sheriff,  at  the  time  he  desired  fpprehenrfon 

^  ,    .  ,  le»t  the  proceed- 

the  returns  of  nihil  to  be  made,  that  he  was  afraid  the  ingt  should  come 
froceedings  would  come  to  the  knowledge  of  the  bail.  ledge  of  the 

baU:— The 
Court,  at  the  in- 

Mr.  Seijeant  Taddy.  contra,  contended  that  the  bail  stance  of  the 

•^  bail,  ordered  the 

were  not  entitled  to  notice,  but  were  bound  to  watch  the  proceedings  to 
proceedings,  which  in  this  case  were  strictly  in  accordance  ^^      ^ 
with  the  established  practice. 

Lord  Chief  Justice  Tindal. — Whatever  the  practice 
upon  this  subject  has  hitherto  been,  it  is  time  it  should 
be  altered.  It  appears  in  this  case  that  there  has  been 
collusion  between  the  plaintifTs  attorney  and  the  under- 
sheriff,  to  cause  the  proceedings  so  to  be  conducted  that 
the  defendant's  bail  might  have  no  notice.  On  that  short 
ground  therefore  I  think  this  rule  should  be  made  abso- 
lute. 

Mr.  Justice  Gaselee  referred  to  Beddington  v.  Bed- 
Hilton  (a). 

The  rest  of  the  Court  concurring— 

Rule  absolute, 

(fl)  Ante,  Vol.  2,  p.  479. 
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^^^nd.  WOMERSLEY  V.  BoUSFIELD. 

A  prisoner  A  motion  was  made  by  Mr.  Seijeant  Andrews^  on  a  for- 

ci^^ora^bt  ^^^  ^^7  ^^  ^^^^  term,  on  the  part  of  the  plaintiff,  that  the 

and^Lurward*  defendant,  a  prisoner  in  execution  at  his  suit  for  a  debt 

for  another  not  amounting  to  300/.,  miffht  be  broucrht  up  under  the 

debt  of  500^,  _  f  i.    t       ^       ,  ,     *        ,   X         ., 

may  stiu  be        compulsory  clauscs  of  the  Lords   Act  (a),  with  a  view  to 
dert^^arnipui-  ^^^  making  the  usual  assignment  of  his  estate  and  effects. 

sory  cUiuet  of 

the  Lords' Act,  •»■-<?•• 

attheiuitof  the       Mr.  Serjeant  BompaSy  on  a  subsequent  day  (the  15th 
tor.  '  instant),  appeared  on  behalf  of  the  prisoner,  and  stated 

that,  on  the  preceding  day,  he  had  been  charged  in  exe* 
cution,  at  the  suit  of  another  creditor,  for  a  debt  of  5001 
He  submitted  that  the  Court  therefore  had  no  jurisdiction 
over  the  prisoner,  inasmuch  as  he  was  only  entitled  to  the 
benefit  of  the  act  when  charged  in  execution  for  less  tban 
300/. :  and  he  contended  that  the  consequence  of  the 
Court  allowing  the  motion  would  be  to  deprive  the  debtor 
of  his  whole  substance  on  account  of  the  first  execution, 
and  still  leave  him  at  the  mercy  of  the  second. 

[Lord  Chief  Justice  TindaL — At  the  time  the  motion 
was  made,  the  second  execution  was  not  issued.] 

There  being  a  suspicion  that  the  second  execution  was 
fraudulent,  the  Court  ordered  the  matter  to  stand  over  un- 
til this  day. 

Mr.  Serjeant  Andrews  now  referring  to  the  case  of 
Chappell  v.  Ashley  (b),  where  it  was  held  by  the  Court  of 
King^s  Bench,  that,  where  a  person  is  in  execution  for  a 
particular  debt  under  300/.,  he  is  liable  to  be  brought  op 
under  the  compulsory  clauses  of  the  Lords'  Act,  at  the  in- 
stance of  that  particular  creditor,  although  the  aggregate 

(a)  See  32  Geo.  3,  c.  28,  ss.  16,  (6)  5  Bam.  &  Aid.  637^  749; 
17 ;  and  also  the  33  Geo.  3,  c.  5.       S,  C.  1  Dow.  &  RyL  25,  394. 
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ount  of  the  debts  for  which  be  is  charged  in  execution         1830. 
xeds  that  sum —  „^    "     ' 

WOUERSLBT 

9. 

Mr.  Serjeant  Bompas  admitted  that  he  could  not  op-     Bouspield. 
le  the  motion. 

Ifr.  Justice  Park. — The  whole  Court  are  of  opinion, 
I,  on  the  words  of  the  act,  independently  of  the  autho- 
es  (which  they  conceive  to  be  unanswerable),  the  pri- 
rer  must  comply  with  the  statute. 

Rule  absolute. 


Ilr.  Serjeant  Bompas  then  prayed  that  the  prisoner  Apritoner 
l^t  be  remanded^  in  pursuance  of  the  statute.     He  re«  denSe  ran^I- 
»d  to  Langdon  v.  Rossiter  (a)  where  it  was  held  that  J27urd?A^ 
I  statute  gives  no  authority  to  remand  a  prisoner  who  inTWnttyTenn, 

hues  to  submit,  otherwise  than  generally.  ed^wu  order- 

ed to  bebfongbt 
up  again  in  the 

Mr.  Justice  Park. — The  statute  allows  sixty  days.    It  foUo«»ing  t«nnf 

notwithatand- 

1^  be  a  question  whether  this  period  should  commence  ing  that  more 
■I  the  day  on  which   the  prisoner  first  appeared  in  dayVaUowe?by 
art.  or  from  the  day  the  case  was  disposed  of;  I  incline  ^*  !?^**  .. 

T^  '  "^  r  »  would  (hen  have 

fliink  from  the  latter:  but>  as  the  sixty  days  will  ex*  elapsed. 
ein  the  vacation  {b),  the  prisoner  must^  unless  he  in  the 

i)  M'CleL  6;   S.  C.  Id  Price,  questioD,  and,  not  being  prepared 

.  to  deliver  in  a  schedule  of  his  es- 

f)  Mr.  Serjeant  Adams  {Ami-  tate,  he  was  remanded  j^enerally; 

Artff)  mentioned  a  case  that  but,  as  more  than  sixty  days  would 

p0ied  at  Northampton^  where  a  have  elapsed  before  the  next  As- 

Uper  was  brought  up  at  one  sizes,  the  Court,  at  the  instance  of 

pis,   and  transported  at  the  the  prisoner,  made  an  order  upon 

P^robably  the  case  of  Rex  v.  the  gaoler  to  bring  him  up  at  the 

1*7  Dow.  &  Ryl.  234.   There,  next  Assizes  for  examination,  not- 

piolvent  was  brought  up  at  withstanding  the  lapse  of  the  sixty 

AtnzeB  under  the  clauses  in  days. 
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1830.        mean  time  comply  vith  the  statute,  be  brought  up  nest 
„*     ■     '       term. 

Boo«Fii:i.i>.  xhe  prisoner  was  accordingly  remanded  (o). 

(a)  On  the  priioDer'a  being  Tits  were  produced  to  the*{K 
brought  up  in  the  course  of  Mi.  indeed  bit  appeannce  •uffidcUlj 
thaelmat  Term  followiog',  affido-     indicated)  that  he  was  iniui& 


Tuaday,  Davis  r.  Garrett. 

Tbg  law  impUei  *  ^^^  ^^  B"  action  OH  the  case  against  the  owner  ofi 

adDijlntbi  barge,  for  the  loss  of  goods,  occasioned  by  themaster'id^ 

owner  dfiTct-  .,.            ,            ,.                              n. 

Ml,  wbcthet  ■  Tiating  from  the  ordinary  course  of  the  voyage. 

grMT^iUp,  or  rpjj^  declaration  stated— That,  theretofore,  to  wit,  on 

^^^^  the  22nd  January,  1829,  at  London  &c.,  the  plainUff.il 

lo  procMd  with-  the  special  instance  &c.  of  the  defendant,  delivered  to  the 

dnlition  In  ifae  defendant  on  board  a  certain  barge  or  vessel  of  thede- 

tanujy  nime.  fendant,  called  the  Safety,  and  the  defendant  then  and 

The  defend-  there  had  and  received  in  and  on  board  of  the  said  bsw 

■nt  rccthtd  on  ,  -           .         ■   -       «.        .                                                      .1 

board  hlibvgc  or  vesBei  from  the  plaintiff,  a  large  quantity,  to  wit,  \\v 

ba  amrtjei  for  tons  of  lime  of  thc  plaintiff,  of  great  value,  to  wit,  of  tbe 

t^mB^  value  of  100;.,  to  be  by  the  defendant  carried  and  conv^ 

CUfta  Lenilim.  gd  in  and  on  board  the  said  barge  or  vessel  irom  a  certiifl 

vtaud  from  the  place,  to  wit,  Beu'ly  Cliff,  in  the  county  of  Kent,  lo  itH  I 

J^^°^^  Regents  Canal,  in  the  county  of  Middletex,  the  act  o! 

of  the  mjagt,  the  King's  enemies,  fire,  and  all  and  every  other  danin 

wltboDtanjJiu-  .,             ,  ,                                      ,          .        .            ,     , 

liBaUcMBM.  acadentsoftbe  seas,  rivers,  and  navigation,  of  wn 

Uw*wM  uout  or  Itin^  soever,  excepted,  for  certain  reasonable  fi 


a  itonn,  ind  ibe  ■eaeommunlnllDB  witb  tbc  li 
wen  lotl.  In  an  icllon  on  the  cue  for  the  U 
the  dnty  of  the  defendant  (0  htn  cairied  niic 
luual,  and  euilomary  way,  courte,  and  pa: 
or  depaiture  from,  or  delay  01  bindraDce  I 
(he  deTiadon  and  departun,  and  delay  tad  d< 
^tMUgv-.—Hild—iiril,  that  the  damage  lu^i 
lb*  wrongAiI  ad  of  ibe  defendant^  to  broi  th 
■rai  nifflcient  to  mppvrt  a  Jndgnwnt  br  tb«  pli 
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ifbre  paid  by  the  plaintiff  to  the  defendant ;  tlmt 
barge  or  vessel,  afterwards,  to  wit,  on  &c.,  at  &c., 
1  and  set  sail  on  the  said  intended  voyage,  then 
e  having  the  said  hme  on  board  of  the  some  to  be 
uid  conveyed  as  aforesaid,  except  as  afores^d; 
hereby  then  and  there  became  and  was  the  duty 
efendant  to  have  carried  and  conveyed  the  said 
iKnrd  of  the  said  barge  or  vessel  from  Bewltf  Cliff 
Regent's  Canal,  tfae  act  of  God  and  such  other 
xcepted  as  were  above  mentioned  to  have  been 
If  by  and  according  to  the  direct,  usual,  and  cus- 
ray,  course,  and  passage,  without  any  voluntary 
ecessary  deviation  or  departure  from,  or  delay  or 
:e  in  the  same:  but  the  defendant,  not  regarding 
IB  that  behalf,  but  contriving  and  wrongfully  in- 
to injure  and  prejudice  the  plaintiff  in  that  re- 
d  not  carry  or  convey  the  said  lime  on  board  of  tlie 
je  or  vessel  from  Bewli/  CUff"  afoteaoid  to  the  Re- 
'tmal  aforesaid,  although  not  prevented  by  the 
Hers,  or  things  excepted  as  aforesaid,  or  any  of 
f  and  according  to  the  direct,  usual,  and  custom- 
and  passage,  without  any  voluntary  and  unne- 
leviation  or  departure  from,  or  delay  or  hindrance 
Be,  but,  on  the  contrary  thereof,  afterwards,  and 
te  arrival  of  the  said  barge  or  vessel  aa  aforesaid 
l^eiitM  Canal,  the  said  defendant,  by  one  Joki 
he  master  of  the  said  barge  or  vessel,  and  tli0^  ' 
the  defendant  in  that  behalf,  to  wit,  at  See,,  mill- 
knowledge  and  against  the  will  of  the  plaiBtW 
jy  and  unnecessarily  deviated  and  departed  Am 
of  itucb  usual  and  customary  way,  comw,4^ 
with  tiie  said  barge  iv;  nasel  so  having  ll 
iMMtrd  of  tbe  lOBei  tor^  ->.^!-i 

fcaarsvr  -^ 
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1830.  ly  and  unnecessarily  carry  and  navigate  the  said  barge  or 
vessel  with  the  said  lime  on  board  thereof  as  aforesaid,  to 
the  said  parts  out  of  such  usual  and  customary  course  and 
passage  as  aforesaid,  and  delay  and  detain  the  said  iait- ' 
mentioned  barge  or  vessel  with  the  said  lime  on  boaid 
thereof,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
twenty-four  hours  then  next  following;  and  the  sud  bargs 
or  vessel,  so  havuig  the  said  lime  on  board  of  the  samei 
was  by  reason  of  such  variation  and  departure,  and  ddfff 
and  detention,  out  of  such  usual  and  customary  course  aid 
pas3age,  and  before  her  arrival  at  the  Regenfs  Cmd 
aforesaid,  to  wit,  on  &c.,  at  &c.,  exposed  to  and  assail 
ed  by  a  great  storm  and  great  and  heavy  sea,  and  was  there? 
by  then  and  there  wrecked,  shattered,  and  broken,  and 
by  means  whereof  the  said  lime  of  the  plaintiff,  so  da 
board  the  said  barge  or  vessel  as  aforesaid,  became  aai 
was  injured,  burnt,  destroyed,  and  wholly  lost  to  the 
plaintiff,  to  wit,  at  &c.,  whereby  the  plaintiff  lost  diien 
great  gains,  profits,  and  emoluments,  amounting  to  a  laigl 
sum  of  money,  to  wit,  50/.,  which  he  might  and  otherm 
would  have  made  thereby,  to  wit,  at  &c« 

The  cause  was  tried  before  Lord  Chief  Justice  IhMk 
at  the  Sittings  at  Guildhall  after  last  Michaelmas  Teak 
It  appeared  from  the  evidence,  that  the  barge  had  deviate 
ed  from  the  usual  and  customary  course  of  the  voyage  ia 
question,  having  gone  by  the  JEtMt  Swale,  round  the  Souiii 
side  of  the  Isle  of  Sheppy,  the  shortest  and  most  naol 
course  being  round  the  other  side  of  the  island;  and  da^ 
whilst  the  barge  was  in  Whitstable  Bay^  she  encoonteied 
a  storm,  whereby  the  lime  on  board  was  wetted,  and 
sequently  heated,  and  the  barge  caught  fire,  and  the 
ter  was  compelled,  for  the  preservation  of  himsdf  aid 
the  crew,  to  xun  the  barge  on  shore,  where  both  the  fo^ 
and  the  barge  were  lost. 
A  verdict  was  found  for  the  plaintiff. 
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Mr.  Serjeant  Taddy,  in  the  last  Hilary  Term,  obtained      ^^1830^ 

I  rale  niri  for  a  new  trials  on  the  ground  that  the  verdict 
ns  against  the  weight  of  evidence ;  or,  in  arrest  of  judg- 
mt,  on  the  ground  that  the  declaration  contained  no  al- 
l^don  of  an  undertaking  on  the  part  of  the  defendant  to 
eirry  the  lime  by  any  particular  course^  but  merely  a 
llitemeDt  of  a  defivery  of  it  by  the  plaintiff  to  be  carried 
kmBewly  Cliff  to  the  Regent's  Canal. 

As  to  the  first  pointy  he  contended  that  the  act  of  the 
taMter  was  not  shewn  to  have  been  the  proximate  cause  of 
fte  loss;  and,  as  to  the  second^  he  cited  Max  v.  Roberts  (a), 
Id  shew  the  necessity  of  the  allegation  of  an  undertaking 
mthe  part  of  the  defendant  to  carry  the  lime  in  the  direct 
tame* 

Hr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  shew- 

II  cause. — ^The  cargo  in  question  was  put  on  board  the 
lftEeiidant*B  barge  for  the  purpose  of  being  carried  from 
Snrfy  Cliff  to  the  Regent's  Canal.  The  receipt  of  the 
tego  under  these  circumstances  imports  an  undertaking, 
^  it  is  the  owner's  duty,  to  proceed  by  the  usual  and  or- 
Ainy  course,  and  without  unnecessary  deviation  and  de- 

therefirom.  The  only  question  is,  whether  the 
occurred  by  reason  of  the  barge's  being  in  a  particu- 
jdaoe  where  she  had  no  right  to  be.  If  so,  the  de- 
it  is  clearly  liable;  and  the  loss  is  sufficiently  con- 
pBCted  with  the  cause  assigned.  The  exceptions  of  the 
Iptt  of  Gh)d,  the  King's  enemies,  fire,  and  all  and  every 
^Aer  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
ppfion,  apply  only  to  such  dangers  as  are  encountered  in 
1^  due  progress  of  the  voyage.  The  vessel's  driving  up- 
Pi  8  sunken  rock  out  of  the  usual  and  proper  course  of 
f<k  Toyage,  would  not  fall  within  the  exceptions.  In 
^nrier  v.  James  (&),  the  ship  was  captured  whilst  in  the 

(a)  12  £ast,  89.  {b)  4  Camp.  1 12. 

NN2 
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act  of  deviation  9  and  the  owners  were  held  liable  for  die 
loss  of  the  cargo. 

It  has  been  contended  that  there  is,  in  the  declaration,  m 
allegation  of  any  duty,  so  as  to  make  the  defendant  charge- 
able. In  Max  V.  Roberts,  the  declaration  stated  that  tbe, 
defendants,  being  owners  of  the  ship  at  Liverpool^  honxA 
on  a  voyage  from  thence  to  Waterford,  the  plaintiff  ship-, 
ped  goods  on  board,  to  be  carried  upon  the  said  voyip 
by  the  defendants,  and  to  be  delivered  at  Waierfardt^ 
the  plaintiff's  assigns;  whereupon  the  plaintiff  insured  the 
good3  at  and  from  Liverpool  to  Waterford;  that  it  ii 
the  duty  of  the  defendants,  as  such  owners,  to  cause  die 
ship  to  proceed  on  the  voyage  from  Liperpool  to  Wakf' 
ford  without  deviation :  and  alleged  as  a  breach  of  such 
duty,  their  causing  the  ship  to  deviate  from  the  course  of 
that  voyage,  after  which  she  was  lost  with  the  goods;  sod 
the  plaintiff,  by  reason  of  such  deviation,  lost  his  goods 
dnd  the  benefit  of  his  policy,  &c. — it  was  held  that  the. 
count  could  not  be  sustained,  for  want  of  alleging  thai  ik 
goods  were  delivered  to  or  received  by  the  drfendanUfif 
the  purpose  of  carriage,  or  that  they  had  notice  of  Alt 
shipment,  from  whence  a  promise  or  duty,  founded  upea 
an  agreement  to  carry  the  goods,  might  be  inferred;  and 
also  for  want  of  an  allegation  that  the  defendants  undertotk 
to  carry  the  goods  directly  from  Liverpool  to  Wateifodl 
for,  though  the  ship's  ultimate  destination  might  be  FP!b£0^ 
ford,  yet,  she  might  have  been  first  destined  to  other 
places,  on  a  coasting  voyage.  Lord  EUenborougk  then 
said  (a):  ''The  first  count  of  the  declaration  alleges  a 
shipment  by  the  plaintiff  of  goods  on  board  a  veasd  of 
which  the  defendants  are  stated  to  be  owners;  but  it  does 
not  proceed  to  state  that  such  goods  were  delivered  to  cr 
received  by  the  defendants,  or  that  the  defendants  in  aiif 
manner  ever  had  notice  of  the  fact  of  such  shipmeiit   So 


(a)  12  East,  94. 
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it  in  this  count  there  is  not  only  a  want  of  any  words  im-  IS30, 
ftiDg  a  promise  by  the  one  party  to  the  other,  but  there 
ibo  an  entire  absence  of  all  circumstances  or  facts  from 
idi  any  promise  or  agreement  could  be  implied,  or  duty 
erred  between  them  in  respect  to  such  goods."  Here, 
veyer,  the  declaration  does  allege  that  the  lime  was  de- 
aed  to  the  defendant  at  his  request,  and  received  by 
I  for  the  purpose  of  being  carried  from  Bewly  Cliff  to 
'Megenfs  Canal,  and  that  it  thereby  then  and  there 
ttme  and  was  the  duty  of  the  defendant  to  carry  and 
ivey  the  lime  by  and  according  to  the  direct,  usual,  and 
Bomary  way,  course,  and  passage,  without  any  voluntary 
t  mmecessary  deviation  or  departure  from,  or  delay  or 
Arance  in  the  same;  and  assigns  for  breach,  that  the  de- 
hnt  did  not  carry  or  convey  the  said  lime  by  and  accord- 
to  the  direct,  usual,  and  customary  way  and  passage, 
Tolnntarily  and  unnecessarily  deviated  and  departed 
n  and  out  of  such  usual  and  customary  way,  course, 
t  passage ;  and  then  avers  the  loss  to  have  been  conse- 
nt on  such  deviation.  It  is  not  necessary  that  there 
ttki  be  an  express  contract  on  the  part  of  a  carrier  to 
Ky  according  to  the  usual  and  ordinary  course.  The 
ttid  part  of  the  judgment  in  the  case  of  Max  v.  Tio- 
1^  if  it  be  law  (which  may  be  doubted),  cannot  apply 
'^f  inasmuch  as  the  entire  cargo  belonged  to  the  plain- 
'**  In  Abbott  on  Shipping  it  is  said  (a):  **  Having  com- 
ised  his  voyage,  the  master  must  proceed  to  the  place 
teatination  without  delay,  and  without  stopping  at  any 
ibosediate  port,  or  deviating  from  the  straight  and 
jkest  course,  unless  such  stopping  or  deviation  be  ne- 
iiry  to  repair  the  ship  from  the  effects  of  accident  or 
jieBt,  or  to  avoid  enemies  or  pirates,  by  whom  he  has 
I  reason  to  suspect  that  he  shall  be  attacked  if  he 

(a)  5th  edit.  239. 
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1830.        proceeds  in  the  ordinary  track,  and  whom  he  has  good  im^ 
son  to  hope  that  he  may  escape  by  delay  or  deviation;  or 
miless  the  ship  sail  to  the  places  resorted  to  in  long  vxj^ 
ages  for  a  supply  of  water  or  provisions,  by  common  and 
established  usage  :*'  and  m  a  note  the  learned  Editor  of 
that  work  says :  **  The  text  was  intended  to  apply  to  As 
case  of  a  ship  destined  to  one  place  only.     If  the  ship  be 
destined  to  several  places,  the  master  should  sail  to  Am 
in  the  usual  or  designated  order.     I  apprehend  this  doe-  ! 
trine  is  not  contrary  to  the  decision  of  the  Court  of  EiM 
in  the  case  of  Max  v.  Roberts,    That  case  was  dedded 
upon  the  form  of  the  declaration,  which  averred  only  tint 
the  ship  was  bound  from  Liverpool  to  Walerford;  andu 
this  averment  was  not  inconsistent  with  the  fact  of  her  be- 
ing bound  to  other  intermediate  places,  it  was  insafficieit 
to  found  the  subsequent  allegation,  that  it  was  the  dutjrof 
the  owners  to  cause  the  ship  to  proceed  from  ZAverpool  to 
Waterfordj  without  any  unnecessary  deviation  from  the 
course  of  the  said  voyage." 

Mr.  Serjeant  Taddy,  in  support  of  his  rule. — Ob  the 
evidence  there  was  nothing  to  shew  that  the  loss  of  the 
lime  was  so  proximate  to  the  wrongful  act  of  the  defeoit 
ant,  viz,  the  deviation,  as  to  form  the  subject  of  an  actioBi 
Injure,  causa  proximo,  non  retnota,  spectatur^  The  in- 
mediate  cause  of  the  loss  here  was  the  storm.  It  appem 
that  the  master  took  one  of  two  courses,  though,  as  die 
verdict  finds,  not  the  most  prudent  course;  that^wbOit 
in  the  act  of  so  deviating,  he  encountered  a  storm,  wlueh 
caused  the  sea  to  communicate  with  the  lime,  whereby  die 
lime  ignited  and  set  fire  to  the  barge,  and  both  baige  aid 
cargo  were  lost.  The  barge  might,  however,  have  bees 
overtaken  by  the  same  storm  had  she  pursued  the  other 
course.  It  is  impossible,  therefore,  to  say  that  the  meie 
act  of  deviation  was  the  proximate  cause  of  the  loss. 

At  all  events,  the  declaration  discloses  no  suffideot 
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k  Ja  Dale  y.  Hall  (a)  Mr.  Justice  Demiom  1830. 
.declaration  upon  the  custom  of  the  realm  is 
feet  with  the  present  declaration;  in  tlie  old 
st  the  defendant  suscepUf  &c.,  which  shews 
miractuJ'  And,  in  Powell  t,  Layton  (b).  Sir 
teld  said : — ''  The  word  duty  is  introduced 
URation;  hut,  let  us  see  what  is  meant  by  the 
ity.  How  did  he  undertake  any  duty^  ex- 
igreement  to  carry  and  deliver  the  goods? 
i  servant,  and  the  duty  of  an  officer,  I  under- 
i  duty  of  a  carrier  I  do  not  understand,  other- 
hat  duty  arises  out  of  his  contract"  Inas- 
re,  as  the  defendant's  duty  arises  out  of  the 
lUst  necessarily  be  limited  by  it.  The  form 
tion  in  Meue  v.  Roberts  was  the  same  as  that 

Cur.  adv.  vuli. 

r  Justice  TiNDAL  now  delivered  the  judg- 
ourt: — 

;wo  points  for  the  determination  of  the  Court 
e— first,  whether  the  damage  sustained  by 
vas  so  proximate  to  the  wrongful  act  of  the 
to  form  the  subject  of  an  action — secondly, 
leclaration  is  sufficient  to  support  the  judg- 
!ourt  for  the  plaintiff. 

irst  pointy  it  appeared  upon  the  evidence  that 
f  the  defendant's  barge  had  deviated  from 
1  customary  course  of  the  voyage  mention- 
:laration,  without  any  justifiable  cause;  and 
ds,  and  whilst  such  barge  was  out  of  her 
^sequence  of  stormy  and  tempestuous  wea- 
communicated  with  the  lime,  which  thereby 
d,  and  the  barge  caught  fire,  and  the  master 

3.  282.  (6)  2  New  Rep.  365. 
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1830.  was  compelledi  for  the  preservation  of  himself  and  the 
crewy  to  run  the  barge  on  shore^  where  both  the  Ume  and 
the  barge  were  enth*ely  lost. 

Nowj  the  first  objection  on  the  part  of  the  defendant  is 
not  rested,  as  indeed  it  could  not  be  rested,  on  the  parti- 
cular circumstances  which  accompanied  the  destruction  of 
the  barge;  for,  it  is  obvious  that  the  legal  consequeneea 
must  be  the  same,  whether  the  loss  was  immediate,  hj&e 
sinking  of  the  barge  at  once  by  a  heavy  sea  when  she  vis 
out  of  her  direct  and  usual  course,  or  whether  it  happai- 
^ed  at  the  same  place,  not  in  consequence  of  an  immediaie 
death's-wound,  but  by  a  connected  chain  of  canses  pio- 
ducing  the  same  ultimate  event.    It  is  only  a  vaiiatioii  m 
the  precise. mode  by  which  the  vessel  was  destrajedi 
which. variation  will  necessarily  occur  in  each  individnal 
case.    But  the  objection  taken  is,  that  there  is  no  natural 
or  necessary  connexion  between  the  wrong  of  the  master 
in  taking  the  barge  put  of  its  proper  course,  and  the  loss 
itself;  for  that  the  same  loss  might  have  been  occasioned 
by  the  very  same  tempest,  if  the  barge  had  proceeded  io 
her  direct  course. 

If  this  argument  were  to  prevail,  the  deviation  of  tbe 
master,  which  is  undoubtedly  a  ground  of  action  against 
the  owner,  would  never,  or  only  under  very  peculiar  <i>- 
cumstances,  entitle  the  plaintiff  to  recover;  for,  if  a  ship 
is  captured  in  the  course  of  deviation,  no  one  can  be  oe^ 
tain  that  she  might  not  have  been  captured  if  in  her  pro- 
per course :  and  yet,  in  Parker  v.  James  (a),  where  the 
ship  was  captured  whilst  in  the  act  of  deviation,  no  sadt 
ground  of  defence  was  even  suggested.  Or,  again,  if  the 
ship  strikes  against  a  rock,  or  perishes  by  storm  in  the  one 
course,  no  one  can  predicate  that  she  might  not  equai^ 
have  struck  upon  another  rock,  or  met  with  the  same  or 
another  storm,  if  pursuing  her  direct  and  ordinary  voyage. 

(a)  4  Camp.  1 12. 
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The  lame  answer  might  be  attempted  to  an  action  against 
a  defendant  who  had  by  mistake  forwarded  a  parcel  by 
the  wrong  conveyance,  and  a  loss  had  thereby  ensued: 
lod  yet  ^e  defendant  in  that  case  would  undoubtedly  be 

iiible. 
But  we  think  the  real  answer  to  the  objection  is,  that 

BO  wrong-doer  can  be  allowed  to  apportion  or  qualify  his 
own  wrong;  and  that,  as  a  loss  has  actually  happened 
whilst  his  wrongful  act  was  in  operation  and  force,  and 
which  is  attributable  to  his  wrongful  act,  he  cannot  set  up 
as  an  answer  to  the  action,  the  bare  possibility  of  a  loss  if 
soeh  wrongful  act  had  never  been  done.  It  might  admit  of 
a  different  construction,  if  he  could  shew,  not  only  that  the 
sune  loss  nAghi  have  happened,  but  that  it  must  have 
happened,  if  the  act  complained  of  had  not  been  done: 
bat  there  is  no  evidence  to  that  extent  in  the  present  case. 
Upon  the  objection  taken  in  arrest  of  judgment,  the  de- 
fendant relies  on  the  authority  of  the  case  of  Max  v.  Rth- 
berU(a).  The  first  ground  of  objection  upon  which  the 
judgment  for  the  defendant  in  that  case  was  affirmed,  is 
oidrely  removed  in  the  present  case ;  for,  in  this  declara- 
tion it  is  distinctly  alleged  that  the  defendant  had  and  re- 
ceived the  lime  in  and  on  board  of  his  barge,  to  be  by  him 
carried  and  conveyed  on  the  voyage  in  question.  As  to 
the  second  objection  mentioned  by  the  learned  Lord  Chief 
Justice,  in  giving  the  judgment  in  that  case,  viz.  that  there 
is  no  allegation  in  the  declaration  that  there  was  an  un- 
dertaking to  carry  directly  to  Waterford^  it  is  to  be  ob- 
served, that  this  is  mentioned  as  an  additional  ground  for 
the  judgment  of  the  Court,  after  one  in  which  it  may  fair- 
ly be  inferred,  from  the  language  of  the  Lord  Chief  Justice, 
that  all  the  Judges  had  agreed,  and  which  first  objection 
appears  to  us  amply  sufficient  to  support  the  judgment  of 
the  Court.    We  cannot,  therefore,  give  to  that  second 

(a)  12  East,  89. 
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1830.         reason  the  same  weight  as  if  it  were  the  only  ground  of  die 
judgment  of  the  Court.    And,  at  all  events,  we  think  ther^ 
is  a  distinction  between  the  language  of  this  record  and 
that  of  the  case  referred  to*    In  the  case  citedy  the  a)ler 
gation  was,  that  it  was  the  duty  of  the  defendant  to  cany 
the  goods  direcdy  to  Waterford;  b\it  here,  the  allegation 
ifii,  '*  that  it  was  his  duty  to  carry  the  lime  by  and  accord?' 
ing  to  the  direct,  usual,  and  customary  way,  course,  aod 
passage,  without  any  voluntary  and  unnecessary  deviatiiHi 
and  departure."    The  words  ''  usual  and  customary"  be* 
ing  added  to  the  word  ''  direct,"  more  particularly  where 
the  breach  is  alleged  in  '^  unnecessarily  deviating  from  the 
usual  and  customary  way,"  must  be  held  to  qualify  tb? 
meaning  of  the  word  direct,  and  substantially  to  signify 
that  the  vessel  shall  proceed  in  the  course  usually  andciU' 
tomarily  observed  in  that  her  voyage :  and  we  cannot  tmt 
think  that  the  law  does  imply  a  duty  on  the  owner  of  a 
vessel,  whether  a  general  ship,  or  hired  for  the  special 
purpose  of  the  voyage,  to  proceed  without  unnecessary  de- 
viation, in  the  usual  and  customary  course. 

We,  therefore,  think  that  the  rule  should  be  discharged^ 
and  that  judgment  should  be  given  for  the  plaintiff. 

Rule  discharged. 
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Pott  V.  Turner  and  Another,  June22t^. 

iHIS  was  an  action  of  cusumpsU  brought  by  the  plaintiff  a  ibip-broker  u 
toiecoYer  from  the  defendants  the  amount  of  a  deposit  SSk^i^j^Jl^,^ 
made  by  him  on  the  purchase  of  an  estate.  foiling  within  the 

m%  -r^^t'TT^ny-gw    OMcription  in 

The  cause  was  tried  before  Lord  Chief  Justice  Jindal,  the  2nd  wctioa 
at  the  Sittings  at  Guildhall  after  the  last  Hilary  Term,  "^^u^^ 
The  principal  point  at  issue  was,  whether  one  T^homas  ^^^'»  "nd 

*  *        *  penons  using 

Baler,  the  person  from  whom  the  defendants  derived  title,  the  tnde  or  pro- 
was  a  trader  subject  to  the  bankrupt  laws — the  property  in  vener,  receiving' 
question  haying  been  assigned  by  him  to  the  defendants  in  n^^o"  wtltw  * 
trust  for  the  benefit  of  his  and  his  brother's  creditors.     It  into  their  trust 

•    ■■    o' custody." 

appeared  that  the  two  Bakers  had  for  many  years  earned  a  purchaser  is 
on  the  business  of  ship-brokers  in  partnership,  under  the  ^i^^  a'doubtfui 
firm  of  Thomas  Baker  &  Sons.     The  brother  of  the  as-  *^^«-  Therefore, 

^  ^  where  the  ven- 

signor,  John  Henry  Baker ,  being  called  as  a  witness,  stat-  don  derived  ti- 
ed that  they  had  carried  on  the  business  of  ship-agents  or  assignment 
brokers,  procuring  charters,  freights,  and  passengers  for  fo^he**benStof 
vessels,  on  commission ;  that,  during  the  war,  they  were  ^  creditors,  hi 

I  ,  .         .  itself  an  act  of 

WO  ship-owners,  but  had  since  sold  their  ships,  and  con-  bankruptcy:^ 
^ed  themselves  solely  to  the  agency  business;  and  that,  couMnotcom^ 
during  the  whole  time  they  had  been  in  business  together,  ^  the  pur- 
^eyhad  never  bought  or  sold  goods  for  profit,  nor  had  the  Utie,  without 
tbey  acted  as  insurance-brokers.    He  further  stated,  that  was  no  creditor 
all  the  creditors  under  the  jomt  estate,  whose  debts  amount-  Jjl/out^^^ 
^  to  20/.,  had  agreed  to  accept  a  composition,  and  to  re-  mission  against 

I  ,  the  assignor. 

'^^se  them,  in  consideration  of  the  above  assignment  by 
^^omas  Baker  to  the  defendants;  but  it  did  not  appear 
^^t  the  release  had  in  fact  been  executed  by  all. 

A  verdict  was  taken  for  the  plaintiff  for  150/.,  subject  to 
*  ^notion  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  Thomas  Baker  was  not  a  trader  subject  to  the 
"^tikrupt  laws. 

iVIr.  Serjeant  Wilde,  in  the  last  term,  accordingly  obtain* 
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18d0«         ed  a  rule  nisi,  in  pursuance  of  the  above  reservation; 

also  on  the  ground  that  it  was  not  shewn  that,  eyenif 
T/iomas  Baker  was  subject  to  the  bankrupt  laws,  there 
was  any  creditor  who  was  in  a  situation  to  sue  out  a  com- 
mission against  him. 

Mr.  Serjeant  Cross  now  shewed  cause. — From  the  eri- 

■ 

dence,  it  appears  that  the  business  carried  on  by  the  two 
Bakers,  was  that  of  ship-brokers,  which  consists  in  pro- 
curing charters,  freights,  and  passengers  for  ships,  and 
paying  over  to  their  employers  the  moneys  received  by 
them,  after  deducting  their  commission;  and  the  principal 
question  is,  whether  a  ship-broker  is  a  broker  within  the 
meaning  of  the  6  Geo.  4,  c.  16,  s.  2,  which  enacts,  ''that 
all  bankers,  brokers,  and  persons  using  the  trade  or  pro- 
fession of  a  scrivener,  receiving  other  men's  monies  or  es- 
tates into  their  trust  or  custody,  shall  be  deemed  traden 
liable  to  become  bankrupts."  The  words,  "receiving 
other  men*8  monies  or  estates  into  their  trust  or  custody," 
were  not  intended  to  be  confined  to  scriveners,  but  equally 
apply  to  the  three  descriptions  of  persons  named.  A 
banker  is  held  liable  to  the  operation  of  the  bankrupt  laws; 
only  because  he  receives  other  men's  monies  into  bis  trust 
or  custody.  In  Rawlinson  v.  Pearson  (a),  a  pawn-broker 
was  held  to  be  a  broker  within  the  meaning  of  the  act 

It  is  clear  that  there  was  a  sufficient  act  of  bankruptcy 
on  the  part  of  Thomas  Baker,  provided  he  was  a  trader 
within  the  meaning  of  the  statute,  and  there  was  any  cre- 
ditor capable  of  becoming  a  petitioning-creditor:  but  it  is 
contended  that  the  plaintiff  has  not  shewn  that  there  was 
such  a  person.  It  was,  however,  incumbent  on  the  de- 
fendants, who  have  undertaken  to  deduce  a  clear  tid^' 
to  satisfy  the  purchaser  that  the  party  from  whom  their 
title  was  derived,  was  not  in  a  situation  to  bemadeabanl:* 

(«)  5Bam.&  Aid.  124. 
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it.  It  was  for  them  to  prove  that  there  was  no  creditor  1830. 
o  could  sue  out  a  commission  against  him;  otherwise 
y  cannot  be  said  to  have  deduced  a  clear  title.  In 
wes  Y.Lush  {a\  the  bill  prayed  a  specific  performance  of 
agreement  by  the  defendant  for  a  purchase  from  the 
intifil  Under  the  usual  reference  as  to  the  title,  an 
jection  was  taken,  on  behalf  of  the  purchaser,  upon  a 
ed  executed  by  the  plaintiff  with  a  view  to  the  sale,  as 
lounting  to  an  act  of  bankruptcy;  being  an  assignment  of 
his  effects.  Upon  that  ground  an  exception  was  taken 
the  defendant  to  the  Master's  report  in  favour  of  the 
le,  the  plaintiff  in  his  examination  having  sworn  that 
owed  no  debt  upon  which  a  commission  of  bankruptcy 
old  issue.  The  Master  of  the  Rolls  there  said :  *'  If  a 
ider  has  committed  an  act  of  bankruptcy,  a  very  serious 
lestion  arises,  whether  the  Court  will  oblige  a  purchaser 
take  the  title  from  him  upon  the  mere  possibiUty  that 
e  act  of  bankruptcy  may  never  produce  any  effect, 
any  acts  of  bankruptcy  have  been  committed  without 
y  consequences  from  them,  by  which  a  purchaser  could 
\  affected;  but,  until  the  time  fixed  by  the  act  of  Parlia- 
snt  has  expired,  it  is  extremely  difficult  to  give  him  any  as- 
rance  that  he  has  got  an  available  title :  not  mei^ely  a  mar- 
ttable  title ;  but  one  which  he  can  take  with  reasonable  safe- 
•  If  the  plaintiff  can  with  precision  ascertain  that  there 
no  creditor  who  can  take  out  a  commission,  there  is  an  end 
'the  force  of  the  objection:  but  the  difficulty  is,  by  what 
rocess  that  can  be  ascertained.  It  is  truly  stated,  that, 
en  under  a  reference  to  inquire  what  debts  were  owing 
J  the  plaintiff  at  the  time  when  he  executed  this  deed,  a 
iport  that  there  were  none  would  not  give  an  assurance, 
^hat  obUgation  is  there  upon  any  creditor  to  come  in 
ifore  the  Master:  how,  by  not  coming  in,  would  he  be 
irred  from  the  remedy  which  the  law  gives  him,  of  tak- 

(a)  14  Vea.  647- 
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1830.  ing  out  a  commission  ?  A  report,  then,  that  no  creditor  had 
appeared  upon  the  advertisement,  would  not  give  security 
to  the  title.  Therefore,  though  it  is  very  important  ibr 
the  plaintiff,  who  has  entered  into  a  fair  agreement,  yet  it 
would  be  as  hard  on  the  other  hand  that  the  purchaser 
should  be  obliged  to  take  a  title  which  the  Court  cannot 
warrant  to  him."  The  exception  was  accordingly  allowed, 
and  the  bill  dismissed.  Neither  in  law  nor  in  equity  is  t 
purchaser  bound  to  take  a  doubtful  title.  WUde  v.  Fori  (a). 
Hartley  v.  Smith  (Jb). 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — TUe  prin* 
ciples  upon  which  Courts  of  equity  compel  specific  pe^ 
formance  of  purchase-agreements,  have  nothing  whaterer 
to  do  with  the  question,  whether  the  agreement  be  ^al 
and  capable  of  being  enforced  in  a  Court  of  law.  InXoMi 
V.  Lushf  the  Court  refused  to  compel  a  specific  perform* 
ance  under  circumstances  which  a  Court  of  law  could  not 
take  cognizance  of:  and  in  Wilde  v.  Fort,  the  title  appetf- 
ed  to  be  bad  with  reference  to  the  particular  facts  of  the 
case;  it  was  incumbent  on  the  vendor  to  remove  the  difr 
culty  that  e:dsted  as  to  the  question  of  dower.  Here, 
however,  there  is  a  bond  fide  conveyance  from  a  party  ca- 
pable of  conveying,  made  more  than  twelve  months  prior 
to  the  objection  being  taken. 

The  words  of  the  act, ''  receiving  other  men's  monies  or 
estates  into  their  trust  or  custody,"  were  clearly  intended 
to  apply  only  to  scriveners;  for,  those  are  tbe  words  uaed 
in  describing  scriveners  in  tbe  first  statute  in  which  liiey 
are  introduced,  viz.  the  21  «7ac.  1,  c.  19.  A  broker  iaa 
person  sanctioned  by  act  of  Parliament  to  make  bargains 
between  buyer  and  seller.  It  is  no  part  of  his  duty  to  re- 
ceive into  his  trust  or  custody  other  men's  monies  or  es- 
tates.   The  business  of  a  scrivener,  on  the  contrary,  ises* 

(a)  4  Taunt.  334.  (6)  Back,  368. 
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pieisly  confined  to  the  dealing  ^ith  money.  The  proper  1830. 
badness  of  a  ship-broker  is  the  buying  and  selling  of  ships; 
though  they  also^  as  agents,  receive  freights,  make 
bargains  for  charters,  and  do  other  acts  not  confined  to 
their  proper  trade.  In  Gibbons  v.  JRule  (a),  a  ship-broker, 
or  one  who  obtains  on  commission  freights  and  passen- 
gers for  vessels,  was  held  not  to  be  a  broker  within  the 
statotes  regulating  the  admission  of  brokers  for  the  city  of 
Lmdon. 

The  conveyance  made  by  Thomas  Baker  for  the  benefit 
ef  bis  creditors,  constitutes  an  act  of  bankruptcy  only  upon 
it!  being  shewn  that  there  has  been  excluded  from  parti- 
eipatbn  in  the  fruits  of  it  a  creditor  who  could  take  advan- 
tage of  it  The  onus  of  shewing  that  rests  upon  him  who 
irooUi  establish  the  liability  of  the  party  to  be  made  a 
bakmpt. 

Lord  Chief  Justice  Tindal. — This  action  is  brought  to 
recover  a  deposit  paid  by  the  plaintiff*  to  the  defendants 
upon  a  contract  for  the  sale  of  an  estate.  The  question 
^  whether  the  defendants  are  in  a  condition  to  make  out 
^good  title  to  the  purchaser.  That  principally  depends 
vpon  whether  or  not  the  party  conveying  to  them  was  a 
person  subject  to  the  bankrupt  laws*  A  subordinate  ques- 
tion has  also  arisen  in  the  course  of  the  argument,  vix. 
whedier,  supposing  the  person  from  whom  the  defendants 
d^ed  title  to  have  been  subject  to  the  bankrupt  lawsj 
there  was  any  creditor  in  a  situation  to  take  advantage  of  it. 

The  first  question,  viz.  whether  or  not  Thomas  Baker 
^^  a  person  liable  to  the  bankrupt  laws,. depends  upon 
fte  words  of  the  2nd  section  of  the  statute  6  Geo.  4,  c. 
*^t  which  enacts  **  that  all  bankers,  brokers,  and  persons 
^^g  the  trade  or  profession  of  a  scrivener,  receiving  other. 

(a)  12  J.  B,  Mooi«,  539;  &C.4  Bing.  301. 
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1830.         men^s  monies  or  estates  into  their  trust  or  custody,  and 
persons  insuring  ships  or  their  freight,  or  other  mitten, 
against  the  perils  of  the  sea,  shall  be  deemed  traders  lii- 
ble  to  become  bankrupt."    It  has  been  contendedi  on  die 
part  of  the  defendant,  that,  whether  the  words  of  this  sec- 
tion be  taken  together  or  separately,  Thomas  Baker  is  not 
brought  within  the  enactment — that  he  was  not  a  broker 
within  the  meaning  of  the  act.     Undoubtedly  the  tern, 
broker,  taken  strictly,  means  a  person  who  makes  contncto 
or  bargains  between  merchant  and  merchant,  for  the  pn^ 
chase  or  sale  of  goods,  receiving  a  commission  for  his  troQ^ 
ble ;  or  a  stock-broker  who  makes  bargains  for  the  sale  d. 
stock.  In  its  general  application,  however,  it  has  a  more  ex- 
tensive signification.    In  common  parlance,  a  ship-ibrokerii 
one  who  negotiates  for  the  procuring  of  chartersj  freighb, 
and  passengers  for  ships ;  and  he  comes  within  the  genent 
understanding  of  the  term  broker.     In  Rawlinson  v.  Peoh 
son  (a)  a  pawn-broker  was  held  to  be  a  trader  subject  to 
the  bankrupt  laws,  and  yet  it  is  perfectly  clear  that  a  pawn- 
broker is  not  a  person  who  makes  contracts  for  others;  be 
is  merely  a  person  receiving  from  others  deposits  of  goods 
at  interest.     I  think  we  shall  not  be  going  beyond  the  act 
when  we  hold  a  ship-broker  to  be  within  its  operation.  I 
should  have  strongly  felt  the  argument  urged  on  the  part 
of  the  defendant,  if  the  question  had  depended  solely  19- 
on  the  words  of  the  statute  2lJac*  1,  c.  19 ;  for^  when  seriye- 
ners  are  there  for  the  first  time  introduced  into  the  statntoij  * 
law  for  the  regulation  of  bankrupts,  they  are  described  n 
persons  "  receiving  other  men's  estates  into  their  care."  h 
the  5  Geo,  2,  c.  30,  s.  39,  however,  the  same  descriptianii 
given  of  a  broker.    The  words  of  the  clause  are — ''And 
whereas  persons  dealing  as  bankers,  brokers,  and  fiictoni 
are  frequently  intrusted  with  great  sums  of  money  and  wiA 

(a)  5  Bam.  &  Aid.  124.  . 
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joMb  and  effects  of  very  great  value  belonging  to  other  1830. 
penoos:  it  is  hereby  further  enacted,  that  such  bankersi 
htokets,  and  factors  shall  be  and  are  hereby  declared  to 
W|  subject  and  liable  to  this  and  other  the  statutes  made 
eoneeming  bankrupts."  When,  therefore,  we  come  to  the 
new  act,  and  find  that  it  unites  in  the  one  term,  ^'  bankers, 
brokers,  and  persons  using  the  trade  or  profession  of  a 
icrireDer,  receiving  other  men's  monies  or  estates  into  their 
tnut  or  custody,**  I  do  not  see  why  these  latter  words  should 
not  beheld  to  apply  to  all  the  three  descriptions  of  persons 
therein  mentioned.  This  was  the  opinion  of  the  Judges 
in  RamUnsan  v.  Pearson.  Mr.  Justice  Holroyd  there 
ttk[(a):  "  Lord  Hardwicke^s  opinion  in  Highmore  v.  Mo/- 
lo)r(&)  having  been  delivered  within  a  very  few  years  after 
the  statute  5  Geo.  2,  c.  80,  raises  a  strong  inference,  that, 
it  that  time,  pawn-brokers  were  considered  as  a  species  of 
brokers;  and  that  they  therefore  came  within  the  statute. 
The  39th  section  of  the  statute  5  Geo.  2,  c.  SO,  is  not 
merely  an  enacting  clause ;  but,  after  reciting  '  that  per- 
lons  dealing  as  bankers,  brokers,  and  factors,  are  fre- 
qiuently  intrusted  with  great  sums  of  money,  and  with 
goods  belonging  to  other  persons,*  declares  the  persons 
ccmmig  within  that  description  to  be  subject  to  that  and 
the  other  statutes  made  concerning  bankrupts.  Lord 
H»dwicie's  opinion  being  that  pawn-brokers  are  a  class 
of  brokers,  and  it  appearing  by  the  39th  section  of  the  sta« 
tete,  that  brokers  are  within  the  provisions  of  the  prior 
hankmpt  laws,  I  think  that  a  pawn-broker  is  clearly  within 
the  mtent  of  that  statute.'* 

It  appears  that  the  two  Bakers  had  for  many  years  car- 
ried on  the  business  of  ship-brokers,  procuring  on  commis- 
^n  freights  and  passengers  for  vessels,  and  consequently 
'^ivinff  into  their  trust  and  custody  monies  of  other  per- 

(a)  5  Barn.  &  Aid.  131.  {b)  1  Atk.  20€. 
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1830.        sons.    I  therefore  think  they  must  be  considered  to  kam 
been  brokers  within  the  meaning  of  the  act«* 

With  respect  to  the  second  question — whether,  adant- 
ting  Thomas  Baker ^  the  person  under  whom  the  vendontf 
the  estate  derived  title,  to  have  been  a  trader  subject  to 
the  bankrupt  law,  there  was  any  person  to  whom  be  vii 
sufficiently  indebted  to  allow  of  a  commission  being  suedoot 
against  him — the  brother,  who  was  called  as  a  witness,  aiid 
that  there  was  no  creditor  upon  the  joint  estate  capable o( 
being  a  petitioning-creditor;  but  it  does  not  follow  that 
there  was  none  upon  the  separate  estate  of  Thorns 
Baker.  Upon  the  whole,  therefore,  I  think  it  does  not 
appear  with  sufficient  certainty  that  there  was  not  a  creditor 
of  Thomas  Baker  who  might  enforce  the  act  against  bin; 
and  consequently  that  we  must  be  governed  by  the  ctieof 
Lowes  V.  Lush^  where  the  Master  of  the  RoUs  refused  to 
enforce  a  contract  of  purchase,  because  the  tide  was  fiible 
to  be  questioned  by  reason  of  the  vendor  being  subject  to 
the  bankrupt  laws.  I  am  therefore  of  opinion  that  tbfflO 
is  no  ground  for  disturbing  the  verdict. 


Mr.  Justice  Park. — I  am  of  the  same  opinion.  ]n< 
mon  parlance  a  ship-broker  falls  within  the  general  ten 
broker.  It  is  part  of  his  business  to  receive  other  meali 
monies  into  his  trust  and  custody.  He  is  clearly  as  nMch 
subject  to  the  bankrupt  law  as  a  pawn-broker.  The  cue 
of  RawUnson  v.  Pearson  was  very  ably  argued,  and  de* 
cided  upon  the  most  mature  deliberation;  the  Conrt  bmb* 
ly  relying  upon  the  decision  of  Lord  Hardwicie  in  JXjfi* 
more  v.  Molloy{a),  where  a  pawn-broker  was  .held  to  bee 
broker  within  the  statute  5  Geo.  S,  c.  30.  There  was  olio 
a  case  from  the  Common  Pleas  at  Lancaster,  ruled  to  tbo 
same  effect  by  Mr.  Baron  Wood.    I  am  clearly  of  opiuM 

(a)  1  Atk.  206. 


Mr.  Justice  Gaselee. — If  there  were  any  substantial 
doabt  as  to  the  meaning  of  the  term  broker  as  used  in  the 
ibd  section  of  the  G  Geo.  4f,  c.  16,  it  will  be  dispelled  by 
^  reference  to  the  language  of  the  previous  enactment  on 
the  subject  in  the  5  Geo.  2,  c.  30.  There,  after  reciting 
"  that  whereas  persons  dealing  as  bankers,  brokers,  and 
Actors,  are  frequently  intrusted  with  great  sums  of  mo- 
^eyi  and  with  goods  and  effects  of  great  value  belonging 
•o  other  persons/*  it  is  enacted,  that  such  bankers,  brokers, 
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tkit  the  latter  words  of  the  2nd  section  of  the  late  act —  IddO. 
''  receiving  other  men*s  monies  or  estates  into  their  trust 
or  custody** — apply  to  brokers  as  well  as  to  scriveners. 
The  Legislature  evidently  intended  that  description  to  ap- 
ply to  all  the  three  classes  of  persons  mentioned.  The 
preamble  of  the  clause  in  the  5  Geo.  2,  c.  30,  wherein  the 
description  given  to  scriveners  in  the  21  Jac.  1,  c.  19,  was 
tnt  applied  to  brokers,  recites  that  "  Whereas  persons 
detling  as  bankers,  brokers,  and  factors,  are  frequently  in- 
tnuted  with  great  sums  of  money,  and  with  goods  and  ef- 
fiscts  of  great  value  belonging  to  other  persons.**  The 
SGeo.  4f,  c.  16,  s.  2,  following  that  enactment,  provides, 
"that all  bankers,  brokers,  and  persons  using  the  trade 
or  profession  of  a  scrivener,  receiving  other  men's  monies 
or  estates  into  their  trust  or  custody,  &c.,  shall  be  deemed 
tnders  liable  to  become  bankrupt.*'  It  is,  I  conceive,  im- 
poisible  to  entertain  a  doubt  upon  the  true  meaning  of 
flttt  clause.  A  ship-broker  is  clearly  within  its  opera- 
tion. 

With  respect  to  the  second  point  also  I  agree  with  my 
Lord  Chief  Justice.  The  witness  only  negatived  the  ex- 
igence of  any  demand  upon  the  joint  estate  of  his  brother 
f&d  himself,  in  respect  of  which  the  former  might  be  made 
t  btnkrupt.  It  was  not  shewn  that  there  were  no  separate 
debts.  A  purchaser  is  not  bound  to  take  a  doubtful  title. 
is  at  ithe  best  doubtful. 
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1830.  and  factors  shall  be  subject  and  liable  to  that  and  otbtf 
the  statutes  made  concerning  bankrupts.  It  appeinto 
me  that  a  ship-broker  falls  within  the  description  of  abfo- 
ker  ''  frequently  intrusted  with  great  sums  of  money,**  tni 
consequently  also  within  the  description  of  persons  men- 
tioned in  the  2nd  section  of  the  6  Geo.  4,  c.  16,  An  in* 
surance-broker  has  been  held  to  be  within  the  meaning  of 
the  5  Geo.  2,  c.  30. 

A  Court  of  equity  would  not  compel  the  plaintiff  to  ac- 
cept a  title  so  doubtful  as  this.  I  am  therefore  of  opinkn 
that  the  rule  should  be  discharged. 

Mr.  Justice  Bosanquet. — I  concur  entirely  with  die 
rest  of  the  Court  upon  both  points.  Thomas  Baker  deaHy 
Carried  on  the  business  of  a  broker  within  the  meaning  of 
the  statutes.  A  ship-broker  is  one  employed  in  makiig 
contracts  for  the  hire  or  freight  of  ships,  receiving  the 
money  arising  from  those  contracts  or  freights,  and  hand* 
ing  over  the  balance  after  deducting  his  commiBsioD.  It 
has  been  contended  that  the  words  in  the  2nd  aectioiiof 
the  6  Geo.  4^  c.  16,  ''  receiving  other  men*s  monies  or  a* 
tates  into  their  trust  or  custody/'  apply  exclusively  to  adi- 
veners,  and  the  statute  21  Jac.  I,  c.  19,  where  thai  de 
scription  is  so  confined,  has  been  referred  to  in  supportof 
that  argument.  But,  in  the  5  Geo.  2,  the  same  espni* 
sions  are  used  as  applied  to  bankers  and  brokers  aawdlas 
to  scriveners;  and  the  6  Geo.  4,  c.  16,  s. 2,  combining  al 
these  three  classes  together,  enacts,  '*  that  all  badEtfii 
brokers,  and  persons  using  the  trade  or  profearion  of  a 
scrivener,  receiving  other  men's  monies  or  estates  inlo 
their  trust  or  custody,  shall  be  deemed  traders  liable  to  bfr* 
come  bankrupt." 

If,  therefore,  Thomas  Baker  be  (as  I  conceive  he  ia)  a 
broker  within  the  meaning  of  the  statute^  and  as  suchaob- 
ject  to  the  operation  of  the  bankrupt  law,  the  next  qoe** 
iion  is,  whether  the  defendants  have  deduced  a  dear  6kt 
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SO  as  to  enable  them  to  compel  the  plaintiff  to  complete  his 
purchase.  As  to  this  it  appears  that  the  person  from 
whom  their  title  is  derived  was  a  trader^  and  subject  to 
(he  bankrupt  law ;  that  he  has  executed  a  conveyance  of 
lUhis  property  to  his  creditors,  which  is  of  itself  an  act 
ofbankruptcy^  provided  there  still  remains  a  creditor  un- 
satisfied^ whose  debt  is  of  sufficient  magnitude  to  enable 
him  to  sue  out  a  commission  thereon.  The  defendants, 
not  having  satisfied  the  purchaser  that  there  was  no  such 
Greditor,  have  not  I  think  deduced  a  clear  title.  It  does 
not  appear  that  all  the  creditors  have  executed  the  agree- 
ment of  release.    This  rule  must  therefore  be  discharged. 

Rule  discharged. 
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Lancaster  and  Another  v.  Christopher  Harrison.        June2^nd. 

« j[  ills  was  an  action  of  assumpsit  to  recover  the  amount  The  defendant 
Jrf  four  several  bills  of  exchange,  for  205/.  18^.,  253/.  1*.  tllTc.LM., 
-fct,  260/.,  and  233/.  I8s.  6rf.,  respectively  drawn  by  the  ccruinWuof ' 

,  '  *-  <^  ''  exchange,  and 

-defendant  upon  and  accepted  by  one  Charles  Lewis  Har-  indorsed  them 

^  to  the  plaintifff, 

^WWOn*  .  as  security  for 

1^   By  indenture  made  the  20th  February,  1828,  between  ^^^^^^^  ^'^^ 
'idarles  Lewis  Harrison  of  the  first  part,  the  defendant  bythemtoC.z. 

•    _,  ,  ,         !../«/»,        1-1  <■  •^'   As  a  further 

UDI  the  second  part,  the  plam tiffs  of  the  third  part,  and  one  security,  c.  L. 
^^Tkamas  Borrett  of  the  fourth  part— reciting  "  that  the  wWc*h  Siepiain^ 
Maintifis  had  agreed  to  discount  for  Charles  Lewis  Harri-  ^®»  *^^  defend- 

.-^  ant  respectively 

hiian  bills  of  exchange  to  the  amount  of  700/.,  drawn  by  the  were  parties, 
^v^fendant  upon  and  accepted  by  Charles  Lewis  Harrison;  S!*Se  lease  of* 

^  his  house,  and 

the  fixtures, 

^iunilure,  and  efi^ects  therein,  in  trust  that,  at  the  request  of  the  plaintiflft,  B,  should  sell  the  same, 
f.jnd  apply  the  proceeds  in  discharge  of  debts  then  due  or  thereafter  to  become  due  to  the  plaintiffs. 
B  nc  deed  also  contained  a  proviso  that  the  premises  should  be  sold  or  offered  for  sale,  and  the  pro- 

JBUiit,  if  told,  applied  in  the  manner  specified  in  the  deed,  before  any  proceedings  should  be  com- 
^Stnced  against  the  defendant  upon  the  bills.  The  trustee  (with  the  knowledge  of  the  defendant) 
^aivcr  took  possession,  but  C.  L.  IL  remained  on  the  premises.     The  goods  of  C.  L.  H,  were  after- 

,irardi  sold  by  the  assignees  appointed  under  a  commission  sued  out  against  him : — Heldj  that,  un- 
thc  dmimiUnces,  the  proviso  was  no  bar  to  the  plaimit£i'  right  of  action  upon  the  bills. 
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1830.         and  factors  shall  be  subject  and  liable  to  that  and  otbe-^ 
the  statutes  made  concerning  bankrupts.     It  appears  to 
me  that  a  ship-broker  falls  within  the  description  of  a  bro« 
ker  ''  frequently  intrusted  with  great  sums  of  money,**  aad 
consequently  also  within  the  description  of  persons  men- 
tioned in  the  2nd  section  of  the  6  Geo.  4,  c«  16.    An  in- 
surance-broker has  been  held  to  be  within  the  meaning  of 
the  5  Geo.  2,  c.  30. 

A  Court  of  equity  would  not  compel  the  plaintiff  to  ac* 
cept  a  title  so  doubtful  as  this.  I  am  therefore  of  opinioD 
that  the  rule  should  be  discharged, 

Mr.  Justice  Bosanquet. — I  concur  entirely  with  the 
rest  of  the  Court  upon  both  points.  Thomas  Baker  clearly 
jcarried  on  the  business  of  a  broker  within  the  meaning  of 
the  statutes.  A  ship-broker  is  one  employed  in  makiig 
contracts  for  the  hire  or  freight  of  ships,  receiving  the 
money  arising  from  those  contracts  or  freights,  and  hand* 
ing  over  the  balance  after  deducting  his  commission.  It 
has  been  contended  that  the  words  in  the  2nd  section  of 
the  6  Geo.  4,  c.  16,  "  receiving  other  men*s  monies  orci- 
tates  into  their  trust  or  custody/*  apply  exclusively  to  scri* 
veners,  and  the  statute  21  Jac.  I,  c.  19,  where  that  de- 
scription is  so  confined,  has  been  referred  to  in  support  of 
that  argument.  But,  in  the  5  Geo.  2,  the  same  esprei- 
sions  are  used  as  applied  to  bankers  and  brokers  as  wdltf 
to  scriveners;  and  the  6  Geo.  4,  c.  16,  s. 2,  combining  aD 
these  three  classes  together,  enacts,  **  that  all  baakeny 
brokers,  and  persons  using  the  trade  or  profession  of  a 
scrivener,  receiving  other  men's  monies  or  estates  into 
their  trust  or  custody,  shall  be  deemed  traders  liable  to  be 
come  bankrupt." 

If,  therefore,  Thomas  Baker  be  (as  I  conceive  he  is)  * 
broker  within  the  meaning  of  the  statute*  and  as  such  anb- 
ject  to  the  operation  of  the  bankrupt  law,  the  next  qoea- 
iion  is,  whether  the  defendants  have  deduced  a  clear  titk* 
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10  as  to  enable  them  to  compel  the  plaintiff  to  complete  his 
purchase.    As  to  this  it  appears  that  the  person  from 
whom  their  title  is  derived  was  a  trader,  and  subject  to 
the  bankrupt  law ;  that  he  has  executed  a  conveyance  of 
all  his  property  to  his  creditors,  which  is  of  itself  an  act 
€f  bankruptcy,  provided  there  still  remains  a  creditor  un* 
satisfied,  whose  debt  is  of  sufficient  magnitude  to  enable 
him  to  sue  out  a  commission  thereon.     The  defendants, 
sot  having  satisfied  the  purchaser  that  there  was  no  such 
creditor,  have  not  I  think  deduced  a  clear  title.     It  does 
not  appear  that  all  the  creditors  have  executed  the  agree- 
ment of  release.    This  rule  must  therefore  be  discharged. 

Rule  discharged. 
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Lancaster  and  Another  r.  Christopher  Harrison.        June22nd. 

J.  ills  was  an  action  of  assumpsit  to  recover  the  amount  The  defendant 
of  four  several  bills  of  exchange,  for  205/.  18^.,  253/.  1*.  SroK"L.!fir., 
8ci,  250/.,  and  233/.  I8s.  6rf.,  respectively  drawn  by  the  ceruin  biiuof ' 

»  r  ./  J  exchange,  and 

defendant  upon  and  accepted  by  one  Charles  Lewis  Har-  indorsed  them 

to  the  plaintifff, 
ftSOM*  ,  as  security  for 

By  indenture  made  the  20th  February,  1828,  between  *^J["^^  ^^ 
Charles  Lewis  Harrison  of  the  first  part,  the  defendant  bythcmtocz. 
of  the  second  part,  the  plaintiffs  of  the  third  part,  and  one  security,  c.  L. 
Thomas  Borrett  of  the  fourth  part— reciting  "  that  the  whic*h  the^Uin^ 
plaintiffs  had  agreed  to  discount  for  Charles  Lewis  Harri-  ^^  and  defend- 

«  Ml       <•         1  *"^  respecovely 

son  bills  of  exchange  to  the  amount  of  700/.,  drawn  by  the  were  parties, 
defendant  upon  and  accepted  by  Charles  Letcis  Harrison;  ^^Se  lease  of* 

his  house,  and 
the  fixtures, 
fuRiitiirc,  and  effects  therein,  in  trust  that,  at  the  request  of  the  plaintiflft,  B,  should  sell  the  same, 
.and  apply  the  proceeds  in  discharge  of  debts  then  due  or  thereafter  to  become  due  to  the  plaintiffs. 
The  deed  also  contained  a  proviso  that  the  premises  should  be  sold  or  offered  for  sale,  and  the  pro- 
ceeds, if  sold,  applied  in  the  manner  specified  in  the  deed,  before  any  proceetUngs  should  be  com- 
mcneed  against  the  defendant  upon  the  bills.  The  trustee  (with  the  knowledge  of  the  defendant) 
sever  txwk  possession,  but  C.  L.  //.  remained  on  the  premises.  The  goods  of  C  L»  H,  were  after- 
wards sold  by  the  assignees  appointed  under  a  commission  sued  out  against  him : — Hcid,  that,  un- 
der the  dmimstances,  the  proviso  was  no  bar  to  the  plaintitis'  right  of  action  upon  the  bills. 
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183D.        that  Charles  Lewis  Harrison  was  indebted  to  the  plain* 

Laaoasver     *^^^  ^°  ^^  ^^^'^  ^^  500/.  for  wine ;  and  that  he  had  agreed 
V*  to  assign  the  lease  of  a  house  in  Russell  Street^  with  the 

furniture,  fixtures,  and  other  effects  in  and  about  the  aame^ 
for  the  purpose  of  securing  to  the  plaintiffs  the  payment 
of  the  said  sum  of  500/.,  and  of  the  bills  of  exchange 
which  they  had  discounted  for  him,  and  any  other  drafts 
or  bills  to  be  thereafter  paid,  so  as  the  monies  recoTerabi« 
under  the  security  should  not  exceed  1,000/. — the  said 
Charles  Letois  Harrison  assigned  to  Thomas  Borrett  the 
lease  of  the  house  in  Russell  Street y  and  all  the  furniture, 
fixtures,  and  effects  therein,  upon  trust,  that,  at  the  le* 
quest  of  the  plaintiffs,  the  said  Thomas  Borrett  should 
sell  the  lease  and  furniture  by  public  auction  or  private 
contract,  and  apply  the  proceeds,  first,  in  defraying  the 
expenses  of  executing  the  trust,  and  then  in  paying  and 
satisfying  the  plaintiffs  the  said  sum  of  500/.  due  to  them 
from  Chares  Lewis  Harrison  for  wine,  the  said  sum  of 
700/.  due  on  the  bills  of  exchange,  and  the  sum  to  become 
due  on  any  other  drafts  or  bills  which  the  plaintiffs  might 
thereafter  discount  or  pay  for  Charles  Lewis  Harrison^ 
with  interest  on  the  same:  and  it  was  provided,  that  the 
premises  thereby  assigned  should  be  sold  or  offered  for 
*sale,  and  the  produce  thereof,  if  sold,  be  appUedinthe 
manner  and  for  the  purposes  specified  in  the  deed,  before 
any  proceedings  shall  be  commenced  by  the  plaintiffs,  or 
any  subsequent  indorsees  of  the  bills  of  exchange,  against 
the  said  Christopher  Harrison^  his  executors  or  adminis- 
trators, to  compel  payment  of  the  bills,  or  any  of  them; 
and  that  no  proceedings  should  be  had  on  the  bills,  udea 
'  no  person  should  be  willing  to  purchase  the  premises,  or 
the  produce,  after  such  deductions  as  aforesaid,  should  be 
insufficient  to  discharge  the  amount  of  the  bills  and  iote^ 
est  and  expenses  thereon." 

This  deed  was  not  executed  hy Borrett,  the  trustee,  nor  had 
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ponesBTon  ever  been  taken  by  him  under  it;  but  Charles         1830. 
Lem  Harrison  remained  upon  the  premises.  In  January ,     Lancaster 
]889|  an  execution  was  issued  against  the  goods  of  Charles  v* 

Lewis  Harrison,  at  the  suit  of  the  plaintiffs,  in  an  action 
upon  one  of  the  bills.    The  officer,  at  his  request,  remain- 
ed in  possession  until  the  1 5th  April  following,  when  the 
froperty  was  clumed  by  the  assignees  appointed  under  a 
commission  of  bankruptcy  that  had  in  the  mean  time  been 
med  out  against  him.     The  furniture,  fixtures,  &c.,  and 
Ae  lease,  were  sold  by  the  assignees,  the  furniture  for 
16M,  the  fixtures  for  85/.,  and  the  lease  for  102.   The  last- 
mentioned  sum  was  by  them  paid  over  to  the  plaintiffs; 
Ae  rest  they  retained  for  the  creditors  under  the  commis- 
sion.    All  these  circumstances  occurred  with  the  know- 
ledge of  the  defendant. 

At  the  trial,  before  Lord  Chief  Justice  Tindal^  at  the 
Sittings  in  London^  after  last  Hilary  Term,  it  was  con- 
tended, on  the  part  of  the  defendant,  that,  according  to 
the  proviso  in  the  deed,  the  present  action  was  premature, 
for  that  the  plaintiff's  had  bound  themselves  not  to  sue  the 
defendant  upon  the  bills,  until  the  premises  had  been  put 
tip  to  sale,  and  the  proceeds  (if  sold)  found  to  be  insuffi- 
cient to  discharge  the  amount  of  the  bills  and  interest  and 
expenses  thereon ;  meaning  (it  was  insisted)  a  sale  by  the 
trustee  named  in  the  deed;  and  that  such  proviso  was 
not  complied  with  by  the  sale  by  the  assignees  that  bad 
taken  place. 

His  Lordship  was  of  opinion  that  this  was  no  answer  to 
an  action  by  the  plaintiffs,  but  that  the  defendant's  reme- 
dy, if  any,  could  only  be  against  the  trustee,  in  equity,  for 
not  promptly  acting  in  pursuance  of  the  trust. 

A  verdict  was  thereupon  taken  for  the  plaintiffs,  for  the 
amount  of  the  bills  less  the  10/.  produced  by  the  sale  of 
the  lease;  and  leave  was  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit. 
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18301        that  Charles  Lewis  Harrison  was  indebted  to  the  pUia- 

Laacasver     ^^^  ^  ^^^  ^^^^™  ^^  500/.  for  wine ;  and  that  he  had  agreed 
V*  to  assign  the  lease  of  a  house  in  Russell  Street^  with  the 

furniture^  fixtures,  and  other  effects  in  and  about  the  samei 
for  the  purpose  of  securing  to  the  pkintiffs  the  payment 
of  the  said  sum  of  500/.,  and  of  the  bills  of  exchange 
which  they  had  discounted  for  him,  and  any  other  dnib 
or  bills  to  be  thereafter  paid,  so  as  the  monies  recoTenble 
under  the  security  should  not  exceed  1,000/. — the  eiil 
Charles  Lewis  Harrison  assigned  to  Thomas  Borreti  the 
lease  of  the  house  in  Russell  Street y  and  all  the  furmtuRi 
fixtures,  and  effects  therein,  upon  trust,  that,  at  the  le* 
quest  of  the  plaintiff*s,  the  said  Thomas  Borrett  shonU 
sen  the  lease  and  furniture  by  public  auction  or  pri?ate 
contract,  and  apply  the  proceeds,  first,  in  defraying  die 
expenses  of  executing  the  trust,  and  then  in  paying  and 
satisfying  the  plaintiffs  the  said  sum  of  500/.  due  to  them 
from  Chares  Lewis  Harrison  for  wine,  the  said  sum  of 
700/,  due  on  the  bills  of  exchange,  and  the  sum  to  become 
due  on  any  other  drafts  or  bills  which  the  plaintifl^  might 
thereafter  discount  or  pay  for  Charles  LeuAs  Harriumf 
with  interest  on  the  same:  and  it  was  provided,  that  the 
premises  thereby  assigned  should  be  sold  or  offered  for 
*salc,  and  the  produce  thereof,  if  sold,  be  appUedinthe 
manner  and  for  the  purposes  specified  in  the  deed,  befoic 
any  proceedings  shall  be  commenced  by  the  plaintiffi,  or 
any  subsequent  indorsees  of  the  bills  of  exchange,  againat 
the  said  ChristopJier  Harrison,  his  executors  or  admjms- 
trators,  to  compel  payment  of  the  bills,  or  any  of  them; 
and  that  no  proceedings  should  be  had  on  the  bills,  unleii 
^  no  person  should  be  willing  to  purchase  the  premises,  or 
the  produce,  after  such  deductions  as  aforesaid,  should  be 
insufficient  to  discharge  the  amount  of  the  bills  and  inter 
est  and  expenses  thereon." 

This  deed  was  not  executed  hy Borrett,  the  trusteeinorbad 
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"er  been  taken  by  him  under  it;  but  Charles  ISSO. 
fon  remained  upon  the  premises.  In  January ^  LANCAtTEa 
cution  was  issued  against  the  goods  of  Charles 
son,  at  the  suit  of  the  plaintiffs,  in  an  action 
:he  bills.  The  officer,  at  his  request,  remain- 
ion  until  the  15th  April  following,  when  the 
s  claimed  by  the  assignees  appointed  under  a 
»f  bankruptcy  that  had  in  the  mean  time  been 
blst  him.  The  furniture,  fixtures,  &c.,  and 
ere  sold  by  the  assignees,  the  furniture  for 
tures  for  85/.,  and  the  lease  for  102.  The  last- 
im  was  by  them  paid  over  to  the  plaintiffs; 
retained  for  the  creditors  under  the  commis- 
liese  circumstances  occurred  with  the  know- 
defendant. 

al,  before  Lord  Chief  Justice  TindcU^  at  the 
ondan^  after  last  Hilary  Term,  it  was  con- 
he  part  of  the  defendant,  that,  according  to 
n  the  deed,  the  present  action  was  premature, 
plaintiffs  had  bound  themselves  not  to  sue  the 
K>n  the  bills,  until  the  premises  had  been  put 
nd  the  proceeds  (if  sold)  found  to  be  insuffi- 
large  the  amount  of  the  bills  and  interest  and 
reon ;  meaning  (it  was  insisted)  a  sale  by  the 
;d  in  the  deed;  and  that  such  proviso  was 
[  with  by  the  sale  by  the  assignees  that  had 

hip  was  of  opinion  that  this  was  no  answer  to 
the  plaintiffs,  but  that  the  defendant's  reme- 
luld  only  be  against  the  trustee,  in  equity,  for 
'  acting  in  pursuance  of  the  trust, 
was  thereupon  taken  for  the  plaintiffs,  for  the 
e  bills  less  the  10/.  produced  by  the  sale  of 
d  leave  was  reserved  to  the  defendant  to  move 
insuit. 
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1830.  Mr,  Serjeant  WildCf  in  the  last  Temii  accordtngfy  ob* 

Lam cAtTEA     tained  a  rule  fdn. — He  submitted  that  it  was  for  the  plain* 
V*  tiffs  to  put  the  trustee  in  motion. 

Harrison. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  OouUmm  now 
shewed  cause — The  proviso  in  the  deed  constitutes  no  de^ 
fence  in  law,  whatever  the  equitable  rights  of  the  defend'- 
ant  may  be.    A  covenant  not  to  sue  generally,  may  b^ 
pleaded  in  bar,  because  it  constitutes  a  general  release; 
but  a  covenant  not  to  sue  until  a  particular  messuage  shouU 
he  sold  (as  in  this  case),  could  neither  be  pleaded  in  bar  nor 
given  in  evidence  under  the  general  issue:  it  must  be  tbe 
subject  oF  a  cross-action.    Neither  does  the  supposed  negli- 
gence of  the  trustee  afford  any  ground  of  defence  to  thii 
action. 

Mr  Serjeant  fFilde^  in  support  of  his  rule. — The  defend- 
m\t  is  only  a  surety,  and  is  therefore  entitled  to  a  strict 
performance  of  the  proviso  on  the  part  of  the  plaintifis.  By 
that  proviso,  the  defendant,  as  surety,  was  not  to  be  chtig- 
ed  on  the  bills,  until  the  happening  of  a  certain  event,  m 
a  sale  by  the  trustee.  The  sale  by  the  assignees  was  pro* 
ductive  of  a  result  very  different  from  that  which  woaU 
liave  followed  a  sale  by  BorreiL  The  deed  provides  thit 
Borreii  should  sell  ^'  at  the  request  of  the  plaintiffs."  The 
time  of  sale  was  therefore  in  their  discretion,  and  not  is 
that  of  the  defendant.  The  sale  by  the  assignees  was  not 
a  compliance  with  the  proviso.  The  action  therefore  k 
premature,  and  falls  within  the  principle  of  To/Jbeiv* 
Smith  (a).  There,  the  defendants  entered  into  an  agIe^ 
ment  with  their  creditors  that  trustees  should  be  appoint- 
ed for  the  purpose  of  settling  their  affairs,  by  the  coIle^ 
tion,  sale  and  division  of  their  estate  and  effects  equiOy 
among  their  creditors;  and  it  was  agreed  that  the  trusteei 

(«)  3  Moure  &  P.  676;  S.  C,  6  Bing.  339. 
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ibrnH  take  a  conveyance  and  assignment  of  the  estate  and         1830. 
effects,  and  manage  the  defendants'  affairs  until  each  ere-     l^^casteh 
ditor  should  have  received  full  pajrment  of  his  debt^  the  • 

rarpluf  to  be  paid  over  to  the  defendants ;  and  the  defend- 
ants agreed  to  make  a  conveyance  and  assignment  of  all 
their  estate  to  the  trustees  whenever  thereunto  required — 
the  deed  to  contain  all  usual  and  necessary  clauses.     The 
trustees  took  possession  of  the  defendants'  effects,  and 
paid  their  creditors  ten  shillings  in  the  pound.     A  deed  of 
Miveyance  was  prepared,  which  the  trustees  called  on  the 
defieodants  to  execute,  but  which  they  refused  to  do^  as  it 
did  not  contain  a  clause  of  release.     At  the  time  the  deed 
was  tendered,  one  of  the  defendants  only  was  present,  and 
the  meeting  at  which  it  was  produced  was  adjourned  for 
the  purpose  of  procuring  the  assent  of  the  other  defend- 
juit     The  plaintiffs,  who  were  creditors,  and  had  signed 
the  deed^  and  received  thereunder  ten  shillings  in  the  pound 
upon  the  amount  of  their  debt,  in  the  mean  time  sued  the 
defendants  for  the  residue.    The  Court  held  the  action  to 
be  premature,  inasmuch  as  the  agreement  contemplated  a 
temporary  suspension  of  the  right  of  the  creditors  to  sue, 
and  was  still  in  force.     Lord  Chief  Justice  Tindal  there 
said  (a):  ''The  ground  on  which  I  directed  the  plaintiffs 
to  be  nonsuited  was,  that  they  were  not  in  a  situation  to 
bring  this  action  after  the  agreement  they  had  entered  in- 
lo,  unless  they  could  shew  that  it  was  no  longer  in  force, 
or  that  it  had  been  broken  by  the  defendants.     But  there 
was  a  total  absence  of  proof  of  either  of  these  facts.     The 
parties,  by  entering  into  the  agreement,  contemplated  a 
sospension  of  the  plaintiff's'  right  to  sue  as  creditors,  whilst 
the  agreement  was  in  operation." 

Iiord  Chief  Justice  Tindal. — The  question  in  this  case 


(a)  3  Moore  &  P.  686. 
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1830.        depends  upon  the  construction  of  the  proviso  in  the  deed 
LANCAaTBH     ^^  February i  1828.     Christopher  Harrison,  it  appean, 
^'  was  only  a  surety  for  certain  debts  and  engagements  of  hia 

brother.  By  this  proviso  it  is  stipulated,  that  the  pR« 
mises  thereby  assigned  should  be  sold  or  offered  for  sale, 
and  the  produce  thereof  (if  sold)  applied  in  the  mamier 
and  for  the  purposes  specified  in  the  deed,  before  bdj 
proceedings  should  be  commenced  by  the  plaintiffii  or 
any  subsequent  indorsees  of  the  bills  of  exchange,  agatut 
Christopher  Harrison,  his  executors,  &c.,  to  compel  paj^ 
ment  of  the  bills,  or  any  of  them ;  and  that  no  proceedii^ 
should  be  had  on  the  bills,  unless  no  person  should  be  wSI- 
ing  to  purchase  the  premises,  or  the  produce  (after  certam 
deductions)  should  be  insufficient  to  discharge  the  amoinft 
of  the  bills,  and  interest  and  expenses  thereon.  It  has 
been  contended,  on  behalf  of  the  defendant,  that  this  pro- 
viso operates  as  an  agreement  on  the  part  of  the  phdntifi 
that  they  should  not  sue  the  defendant  upon  the  bills,  un- 
til those  events  pointed  at  by  the  proviso  should  have  tak- 
en  place;  that  is,  until  the  premises  had  been  offered  for 
sale,  and  the  produce  of  that  sale  applied  in  the  stipulat- 
ed manner.  If  we  take  this  proviso  according  to  the  let- 
ter, it  has  in  fact  been  complied  with.  It  seems  the  pre- 
mises have  been  put  up  to  sale.  But  it  is  argued  thtts 
sale  by  the  assignees  of  Charles  Lewis  Harrison  was  not 
the  kind  of  sal^  contemplated  by  the  proviso;  and  that  it 
should  have  been  a  sale  by  the  trustee  named  in  the  deed, 
for  the  purposes  mentioned  in  the  deed.  It  seems  to  M 
however,  that  this  affords  only  a  ground  of  complaiflt 
against  the  trustee;  it  is  a  mere  non-execution  of  thetndt 
by  him:  but  it  clearly  is  no  answer  in  point  of  law  toss 
action  brought  upon  the  bills.  Upon  the  whole,  it  seemi 
to  me,  that,  if  there  be  any  remedy  for  the  defendant  un- 
der this  deed,  it  must  be  by  application  to  the  Giurtof 
Chancery i  either  against  the  trustee,  or  to  injoin  the  pUD" 
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ig  on  the  bills.     I  am  therefore  of  opinion         1830. 
ihould  be  discharged.  ^^i^^uM. 


rGASBLEE  (a). — I  am  of  opinion  that  the  rule 
i  nonsuit  in  this  case  ought  not  to  be  made 
I  the  proviso  in  the  deed  does  not  amount  to  a 
ant  not  to  sue,  so  as  to  operate  as  a  perpetual 
»i8e  of  Dean  v.  NewhaU  {b\  it  was  held,  that, 

1  of  a  bond  covenant  not  to  sue  one  of  two 
»ral  obligors,  and,  if  he  do,  that  the  deed  of 

be  pleaded  in  bar,  he  may  still  sue  the  other 
passage  is  there  cited  from  \2  Modem  Re^ 
bere  it  is  said,  "  that,  if  A.  and  J5.  be  jointly 
bound  to  C  in  a  sum  certain,  and  C.  cove- 
.  not  to  sue  him,  that  shall  not  be  a  release, 
it;  because  he  covenants  only  not  to  sue  A.^ 
covenant  not  to  sue  B.;  for,  the  covenant  is 

in  its  nature,  but  only  by  construction,  to 
of  action.'*  But,  although  I  concur  with  my 
ustice  in  thinking  that  this  rule  should  be 
e,  still  I  entertain  considerable  doubt  as  to 
or  which  the  verdict  ought  to  stand ;  for,  it 
>ear  that  it  was  through  any  neglect  on  the 
sfendant  that  the  assignees  of  Charles  LetoiM 
ained  possession  of  the  property. 

2  BosANQUET. — I  am  also  of  opinion  that  this 
iischarged.  If  the  terms  of  the  proviso  could 
mount  to  a  covenant  not  to  sue  for  a  given 

the  happening  of  a  given  event  (c),  an  action 
»efore  the  stipulated  time  would  undoubtedly 
,  and  could  not  be  supported ;  or,  if  the  trusts 


ice  Park  was  at         (c)  See  Tatlock  v.  Smiihy  anU^ 

Vol.  3,  p.  676. 
:cp.  168. 
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isaa. 


Lancaster 
JIarriso^. 


of  the  deed  have  not  been  in  due  manner  carried 
ecution,  that  might  he  a  ground  for  an  applical 
Court  of  equity,  or  for  a  cross-action,  but  it  cleai 
be  no  bar  to  the  maintenance  of  this  action. 


Rule  disdu 


Tuesday, 
June  22nd, 


TheSheriflfis 
responsible  for 
the  acts  of  his 
o£Bcer,  though 
not  within  the 


Underhill  v.  Sir  T.  Wilson,  Bart.,  late  She 

Kent* 

X  HIS  was  an  action  o(  assumpsit  brought  by  tl 
tiff  against  the  defendant,  the  late  Sheriff  of  th 

of  Kent,  to  recover  the  balance  of  money  receivei 
strict  line  of  his  under  an  execution  issued  against  the  effects  of  tl 

duty,  provided  ,  n  •   w  a. 

such  acts  be  af-    tiff,  at  the  suit  of  ouc  Thomas  Prtcketty  after  pa 
Id  to^fad^ted  *e  amount  of  the  levy,  King's  taxes,  rent,  &c.,  an 

by  the  Sherim       g^g  ^f  thg  eXCCUtion. 

The  plaintin  s 
goods,  farming- 
stock,  &C.,  hav- 
ing been  seiaed 
under  an  execu- 
tion at  the  suit 
of  one  P,i  the 
parties,  with  the 
assent  of  the 
officer,  agreed 
that  the  latter 
should  remain 
in  possession  for 


The  cause  was  tried  before  Lord  Chief  Justice 
at  the  Sittings  at  Westminster  after  the  last  ten 
facts  given  in  evidence  were  as  follow: — 

In  the  month  of  April  or  May,  1828,  an  exec 
sued  against  the  effects  of  the  plaintiff,  at  tb 
Prickett,  returnable  on  the  first  day  of  Michaelm 
following,  which  writ  was  afterwards  delivered  t< 
a  ceruin  period,  fendant  to  be  executed,  indorsed  to  levy  418/. 
farm  should  in    besides  costs  of  the  writ.  Sheriffs  poundage,  offic 

the  mean  time 
be  managed  by 
the  plaintiff. 
The  Sheriff  in 
his  return  toolc 
credit  for  the 


and  all  other  incidental  expenses ;  whereupon  th( 
issued  his  warrant  to  Richard  Hoskins,  his  bailiff, 
ficer  accordingly  took  possession  of  the  plaintiff 


money  iaid  out 

upon  the  farm ;  and  an  action  was  brought  in  his  name  by  the  under-sberifl^  when 
money  was  recovered  upon  a  contract  entered  into  by  the  officer  with  an  in-coming  lei 
sale  of  hay,  &c.,  the  receipt  of  which  sum  was  admitted  in  a  letter  written  by  tlie  waA 
the  plaintiff's  attorney : — Heldf  that  this  was  sufficient  evidence  of  an  assenting  by  tl 
the  acts  of  his  officer;  and  consequently  that  he  was  liable  to  the  plaintiff  for  the  liffjli 
•f  the  goods  aAer  satisfying  the  levy  and  expenses. 
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ftrming-stockf  &c.     An  agreement  was  afterwards  enter-         1830. 
ed  into  between  Prickeit  and  Underhill,  that  Hoskins     u^derhill 
should  remain  in  possession  until  Michaelmas^  at  which  '* 

time  one  Martin  was  to  become  tenant  of  the  farm,  the 
plaintiff  in  the  mean  time  to  continue  to  manage  the  farm» 
as  a  sale  would  be  more  beneficial  at  that  period.  The 
officer  agreed  to  this  arrangement,  and  remained  in  pos- 
session until  Michaelmas,  from  time  to  time  supplying  the 
plaintiff  with  money  for  the  purposes  of  the  farm,  and  pay- 
ing wages  and  expenses;  and  at  the  expiration  of  that 
time  the  household  furniture  was  sold  by  auction.  Mar- 
ikf  the  in-coming  tenant,  had  agreed  to  take  the  hay,  straw, 
naderwoody  manure,  &c.,  at  a  valuation.  They  were  ac- 
cordingly valued  at  190/.,  of  which  Martin  refused  to  pay 
more  than  84/.  Hs.  6d. 

The  Sheriff  having  been  ruled  to  return  the  writ,  re- 
turned as  follows: — 


[        "  I  have  levied  and  made  of  the  goods  and  chattels  of 

'\      Henry  Under hiU  to  the  value  of  750/.   I3s.  4i/.,  out  of 

'      *hich  I  have  paid — for  rent,  143/. — for  King's  taxes,  4/. 

^     8i.  iflf. — for  duty  on  hops,  49/.  Bs. — for  labour  and  ex- 

'      peoses,  145/.   lis.  4id. — for   possession  and  auctioneer's 

charges,  48/.  lOs.Td,;  and  the  residue,  after  deducting 

therefrom  the  Sheriff's  legal  poundage,  I  have  ready,  as 

hy  the  said  writ  I  am  commanded ;  and  the  said  Henry 

Vnderhill  hath  not  any  other  or  more  goods  or  chattels  in 

iDy  bailiwick,  &c.,  ftc.** 

This  return  was  objected  to  by  Pricketfs  attorney,  for- 
asmuch as  it  only  included  84/.  14«.  6d»  of  the  sum  at 
which  the  hay,  straw,  &c.,  were  valued  to  Martin.  Ac- 
oordingly,  in  Hilary  Term,  1829,  an  action  was  commenc- 
ed by  the  Sheriff  against  Martin,  to  recover  from  him  the 
iuU  amount  of  the  valuation.  This  action  was  conducted 
by  the  under-sheriff.     Martin  suffered  judgment  by  de* 
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18d0.         fault;  and,  on  the  execution  of  a  writ  of  inquiry,  thedw^ 

^  ages  were  assessed  at  146/.  14«.  10^.,  being  the  ammmtrf 

V.  the  valuation,  less  a  sum  of  4SL  I3s.  2d.  paid  by  JUarfiitD 

the  landlord  for  rent  on  the  plaintiflTs  account.    The  dam* 

ages  and  costs  were  subsequently  paid  by  Martin. 

On  the  23rd  November,  18^,  the  following  letter  wn 
addressed  by  the  under-sheriff  to  the  pluntiff's  atiw* 
ney: — 

"  Pricketi  y.  UnderhiU. 

"  Sir,— This  writ  is  returned  and  filed  in  the  proper  oP 
fice,  and  you  will  see  from  that  what  amount  was  levied  at 
th^  time  the  return  was  made;  since  which  we  hayeneo* 
vered  from  a  Mr.  Martin  a  further  sum  upon  a  valuitiQi 
made  to  him,  which  must  be  added  to  the  Sheriff's  retuil 
as  soon  as  we  can  settle  with  the  plaintiff,  which  we  hue 
not  been  able  to  do.  If  you  are  concerned  for  UnderiH 
you  may,  on  making  an  appointment,  inspect  the  accoonts 
at  our  office  now  in  our  possession. 

*^  Mr.  UnderhiU,  however,  who  is  related  to  the  plaintiff, 
and  for  whose  accommodation  the  farm  was  carried  0D| 
knows  pretty  well  the  amount  of  the  expenses;  he  binisdf 
having  received  from  the  officer  and  laid  out  the  gieiler 
part  of  the  money.    Your's  &c. 

"  Palmer  ^  FmMf ." 

The  Jury  returned  a  verdict  for  the  plaintiff,  for  UK 
Leave  having  been  reserved  to  the  defendant  to  mofeti 
set  aside  this  verdict  and  enter  a  nonsuit — 

Mr.  Serjeant  Spankie,  in  Easter  Term  last,  accordiD|^ 
obtained  a  rule  nuA. — Hoskins,  when  he  became  a  ptf^ 
to  the  arrangement  entered  into  between  Prickeit  and  Ae 
present  plaintiff,  ceased  to  be  the  agent  of  the  Sheri£^aod 
became  that  of  the  plaintiff.  The  action,  therefore,  shooU 
have  been  brought  against  Hoskins.    It  is  laid  down  is  < 
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Wiuov. 


If  that  the  SherifTis  discharged  where  there         1930. 
with  the  officer  that  is  inconsistent  with  bis     ,t»^..>.  . 

UlTDBRHlLL 

In  Crowder  v.  Long  (a),  the  bailiff  having  ^  v« 
&  line  of  his  duty,  it  was  heldi  that,  as  be- 
riff  and  the  execution-creditori  the  act  of 
QOt  to  be  considered  the  act  of  the  Sheriff, 
latter  with  knowledge  of  the  misconduct 
In  Porter  v.  Viner  {b\  it  was  held  that  the 
»ecial  bailiff,  or  giving  special  directions  to 
liffy  discharged  the  Sheriff.  So,  in  PalUs^ 
(c),  the  Sheriff  was  held  to  be  discharged, 
"^s  appointing  a  special  bailiff  and  agent  to 
le,  although  the  Sheriff  returned  that  he 
hat  he  had  paid  the  sum  illegally  deducted 
The  only  peculiarity  in  the  present  case, 
it  from  Crowder  v.  Long,  is,  the  action 
name  of  the  Sheriff.  That,  however,  was 
Ation  of  the  same  agency. 

Wilde  now  shewed  cause. — The  acts  of 
done  as  the  agent  of  the  Sheriff,  were  at 
equently  recognised  and  adopted  by  him. 
braces  the  sums  expended  by  Hoskins,  un- 
ions of  the  plaintiff,  in  the  management  of 
the  letter  of  the  under-sheriff  acknowledges 
he  money  which  was  recovered  from  Mar^' 
ling  tenant,  in  the  action  brought  against 
3riff  upon  the  contract  entered  into  by  him 
.  The  case  of  Crowder  v.  Long  can,  there- 
pplication  to  the  present. 

t  Spankict  in  support  of  his  rule. — The 
y  not  responsible  for  acts  done  by  his  offi- 


Iress.  598    S.  C.         (6)  1  Chit.  Rep.  613,  n. 

(c)  Ibid. 


in  possession  (in  which  agreement  the  Sheriff  di 
that  the  whole  of  the  goods  should  be  sold 
sum,  which  was  more  than  sufficient  to  pay  thi 
officer  who  received  the  money  having  become  1 
it  was  held  that  the  Sheriff  was  not  liahle  for  i 
Mr.  Justice  Bayley  said:  "  An  arrangement  wi 
the  plaintiffs  and  Theobald,  authorizing  the  o£ 
the  whole  of  the  goods  for  a  certain  sum.  Upc 
the  officer  was  identified  with  the  Sheriff  to  th 
the  sum  to  be  levied,  but  no  further,  his  autlu 
to  a  greater  extent  not  being  derived  from  the  E 
from  the  plaintifis  and  Theo^tdd,  who  thereby 
their  agent  as  to  that  part  of  the  transaction." 

Lord  Chief  Justice  Tindal. — The  question  i 
is,  whether  this  action  for  money  had  and  tecei 
have  been  brought  against  the  Sheriff,  or  agui 
cer,  Hoskina,  who  acted  as  the  agent  of  the  pi 
is  contended  on  the  part  of  the  Sheriff,  that  Ho 
was  liable.  Undoubtedly,  at  the  commencemen 
was  acting  solely  as  the  agent  of  UnderhiU  in  tl 
ment  of  the  farm,  and  for  what  was  done  by  him  in 
city  the  Sheriff  is  clearly  not  responsible.  The  i 
the  return  to  the  writ  would  not  conclude  the  SI 
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fie  reeorered  from  a  Mr.  Martin  a  further  sum  upon  a 
\u6mk  made  to  him,  which  must  be  added  to  the  Sher- 
's  return  as  soon  as  we  can  settle  with  the  plaintifT, 
lich  we  have  not  been  able  to  do.  If  you  are  concem- 
fiff  UmderhiUf  you  mayi  on  making  an  appointment,  in- 
BCt  the  accounts  at  our  office,  now  in  our  possession, 
r.  UmderkiU,  however,  who  is  related  to  the  plaintiff, 
1  for  whose  accommodation  the  farm  was  carried  on, 
ows  pretty  well  the  amount  of  the  expenses;  he  himself 
fiog  received  from  the  officer,  and  laid  out,  the  greater 
rt  of  the  money."  After  this,  can  it  be  said  that  the 
ieriff  has  not  adopted  the  act  of  his  officer?  The  maxim 
^ptmdeai  superior  would  have  been  said  to  apply,  if  the 
tioo  had  been  brought  against  the  bailiff. 


57; 


1830. 


Umderhill 

WlLlON. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


Alcock  r.  Cooke. 


Wcdnetdi^t 
June  23rd> 


IS  was  an  action  of  trover  brought  to  try  the  plaintiff's  The  Court  «- 

1  v'l.  •!_    f«*ed  to  change 

to  take  wreck  of  vessels  cast  on  snore  m  the  pansn  the  venu^,  in  an 
tanAn-the-Marsh,  in  the  county  of  Lincoln  {a).  The  ^^^j'^l'^Z' 
was  laid  in  London.  Lhicoinshire,  on 

the  ground  that 
all  the  defend- 

Seijeant  Adams,  on  the  first  day  of  the  present  J^sidedlTthTt 
btained  a  rule  nisi  to  change  the  venue  to  Lincoln-  county,  and  that 

°  one  of  them  was 

ipon  affidavits  stating  that  one  John  Johnson,  the  very  aged  and 

could  not  safely 
be  moved— the 
plaintiff's  wit- 
tuding  in  London:  but  iliey  directed  that  the  evidence  of  that  particular  witness  should 
\  the  Judge's  notes  of  a  former  trial  between  the  parties  relative  to  the  same  subject- 


(a)   Fw/c  a/i^e.  Vol.  2,  p.  626. 
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I8d0.  most  material  witness  for  the  defendanty  who  was  upwaidi 
of  eighty  years  of  age,  and  resided  about  forty  miles  fion 
Lincoln,  and  one  hundred  and  fifty  from  London^  codd 
not  safely  be  brought  up  to  town  to  give  evidence;  and 
also  that  all  the  other  witnesses  resided  in  Lincolnshire. 

Mr.  Serjeant  Wilde  now  shewed  cause,  upon  an  affida- 
vit which  stated  that  the  plaintiff  had  five  witnesses  whom 
it  would  be  necessary  for  him  to  take  down  from  Londtm 
in  the  event  of  the  venue  being  changed.  He  submitted 
that  it  was  not  competent  to  the  Court  to  change  the  9^ 
nue  in  a  transitory  action,  in  which  the  plaintiff  had  a  rigii 
to  lay  it  where  he  pleased,  merely  to  favour  the  defieiid* 
ant:  and  he  offered  to  consent,  on  the  part  of  theplaintill^ 
that  the  evidence  given  by  Johnson  on  the  former  triili 
should  be  read  from  the  Judge's  notes,  or  that  he  nught 
be  examined  by  two  barristers  upon  the  circuit. 

Mr.  Serjeant  Adams  stated,  that  nearly  all  the  plaintiflTi 
witnesses  were  clerks  in  public  offices,  who  would  be  call- 
ed for  the  mere  formal  proof  of  certain  documents,  as  to 
which  he  offered  to  make  admissions. 

Lord  Chief  Justice  Tindal. — The  general  rule  is,  thatf 
in  transitory  actions,  the  plaintiff  may  lay  the  tvfittf  wbae 
he  pleases;  and  the  Court  will  only  interfere  to  change  it 
where  it  is  sworn  that  an  impartial  trial  cannot  be  had  ii 
the  county  where  it  is  originally  laid,  or  where  it  appears 
that  the  expense  of  trying  the  cause  there  will  greatly  ex- 
ceed that  of  trying  it  at  the  place  to  which  it  is  proposed 
to  move  the  venue.  The  present  is  a  mixed  case;  tbeie 
are  witnesses  on  both  sides  whom  it  would  be  necessaryj  in 
the  one  case,  to  bring  up  to  London,  in  the  other  to  take 
down  to  Lincoln.  We  cannot  try  the  balance  of  incon▼^ 
nience.  The  general  rule,  therefore,  must  prevail.  Bot^ 
on  the  ground  of  the  inability  of  the  witness  Johnson  to 
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)  give  his  evidence  in  London^  the  evidence  given 
m  the  former  trial  between  these  parties,  may  be 
n  the  Judge's  notes. 

Rule  discharged  accordingly. 
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Shillito  v.  Theed. 

)fPSIT on  a  bill  of  exchange,  by  indorsee  against 
.  The  plaintiff  having  been  nonsuited  in  conse- 
f  the  non-attendance  of  two  witnesses  who  had 
ipoenaed  by  him  for  the  purpose  of  proving  the 
iting  of  the  acceptor — 

3ijeant  Jones  obtained  a  rule  nisi  for  a  new  trial, 
^ent  of  costs. 

eijeant  Wilde,  contra,  contended  that,  as  there 
mit  in  the  defendant,  he  was  entitled  to  retain  his 

t. 


Wednuday, 
June  23rd, 

The  Court 
granted  a  new 
trial,  on  pay- 
ment of  cottf , 
where  the  plain- 
tiff had  been 
nonsuited,  in  an 
action  against 
the  acceptor  of 
a  bill  of  ex- 
change, by  rea- 
son of  the  ac- 
cidental absence 
of  the  witnesses 
subpotnaed  by 
him  to  prove 
the  hand- writing 
of  the  defend- 
ant. 


Ilhief  Justice  Tindal. — I  think  the  plaintiff  ought 
he  benefit  of  a  new  trial,  on  payment  of  costs. 

3tt  of  the  Court  concurring — 

Rule  absolute  accordingly. 


pi'2 
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1830. 


Wedneiday, 
June  23rd. 

In  the  case  of 
bail  by  affida* 
vit,  where  time 
had  been  allow- 
ed to  answer  af- 
fidavits im- 
peaching their 
sufBdency,  the 
Court  refused  to 
allow  the  de- 
fendant in  the 
mean  time  to 
justifyfreshbail. 


LiNo*s  Bail. 

JlSAIL  in  this  cause  (a  country  cause)  were  attempted  to 
be  justified  by  affidavit  on  the  17th  instant;  but,  the;  being 
opposed  by  affidavits  alleging  their  insufficiency^  the  Court 
allowed  the  defendant  a  week  to  answer  the  plaintiff's  af- 
fidavits^ without  prejudice  to  the  proceedings.  The  fc 
fendant  declined  to  avail  himself  of  that  leave,  but  put  in 
fresh  bail,  which  were  now  opposed  by — 

Mr.  Serjeant  Andrews^  on  behalf  of  the  plaintiff,  upon 
an  affidavit  setting  forth  the  above  facts. 

Mr.  Serjeant  Stepfien,  on  the  part  of  the  defendant, 
contended  that  he  was  not  bound  to  avail  himself  of  tbe 
leave  given  him  by  the  Court  on  the  former  occasion,  bat 
might,  on  finding  the  first  bail  to  be  insufficient,  pot  in 
other  bail,  in  order  to  prevent  an  attachment  against  tbe 
Sheriff;  and  that  the  only  consequence  of  rejecting  (be 
present  bail  would  be  to  put  the  defendant  to  the  unne- 
cessary expense  of  moving  to  set  aside  the  attaduncn^ 
which  he  might  do,  upon  an  affidavit  of  merits,  and  pot* 
ting  in  fresh  bail. 

Lord  Chief  Justice  Tindal. — I  think  this  case  is  to  be 
decided  exactly  on  the  same  principle  as  if  tbe  bail  bad 
been  in  the  box  and  examined  in  the  first  instance.  Hid 
they  been  there,  they  might  have  been  questioned  ai  le 
their  sufficiency,  and  called  upon  to  answer  objecdonii 
and  they  would  be  accepted  or  rejected  instanter.  Ai  i 
indulgence  to  the  defendant  in  this  case,  a  week  was  vr 
lowed  for  the  bail  to  make  answer  to  the  affidavits  prodhio* 
ed  on  the  part  of  the  plaintiff  to  impeach  their  sufficaeD^* 
The  moment  that  answer  arrived,  the  bail  would  be  tahi 
nunc  pro  tunc.     Finding,  however,  the  affidavits  too  stroif 


IN  THE  ELEVENTH  YEAR  OF  GEO.  lY. 


577 


to  be  answered,  the  defendant  thinks  proper  to  put  in         1830. 
other  bail.    That  is  taking  a  step  he  is  not  entitled  to  take  •     lino's  BaiL 
and,  whatever  hardship  it  may  entail  upon  the  defendant, 
the  practice  of  the  Court  must  be  adhered  to. 

Mr.  Justice  Park. — If  we  were  to  do  what  this  defend- 
iDt  requires  of  us,  it  would  put  an  end  to  the  practice  of 
granting  any  indulgence  in  the  case  of  country  bail. 

Rejected  (a). 

(a)  By  the  General  Rules  of  Tri-  bail,  of  whom  notice  shall  be  given, 
w^Teim,  1  &  2  Will,  4,  (vide  poit,  shall  not  be  changed  without  leave 
Vols),  it  is  ordered—"  That  the      of  the  Court  or  a  Judge." 


Charles  Mitchell  and  Margaret  his  Wife,  and  John     Wedneuiay, 
Tarleton  and  Isabella  his  Wife,  r.  Lady  Bituiah         '*^  ^ 
Hughes. 

J  HIS  was  a  writ  of  entry.     The  count  was  as  follows:-*  The  huiband  of 

"  Charles  Mitchell,  Esq.,  and  Margaret  his  wife,  in   hcrrc«i«  be^ 
light  of  the  said  Margaret,  and  John  Tarleton,  Esq.,  and  <»««  »>*nknipt 

alter  811  SDRie* 

liobeUa  his  wife,  in  right  of  the  said  Isabella,  by  W.  H*  menu—Held, 
C.  their  attorney,  demand  against  Lady  Bithiah  Hughes,  bring  a  writ  of 
widow,  four  stables,  four  other  out-houses,  and  four  acres  f ^'^^^  ?"**^  ?* 

'  '  'his  assigness  by 

of  land^  with  the  appurtenances,  situate,  lying,  and  being  '^^  bargain  and 

•     1  -inv^fio'  •!  1  t»   t        sale  under  the 

m  the  parish  oi  All  oatnts,  in  the  town  and  county  of  the  commission, 
town  of  Southampton,  which  they  claim  to  be  the  right 
tad  inheritance  of  the  said  Margaret  and  Isabella,  and 
into  which  the  said  Lady  Bithiah  hath  not  entry,  but  by 
one  Mary  Het/wood  who  unjustly  abated  into  the  same  af- 
ter the  death  of  one  Thomas  Collingwood,  the  uncle  of  the 
laid  Margaret  and  Isabella,  and  whose  heiresses  they 
je^  within  fifty  years  last  past;  and  whereupon  the  said 
ViarleSs  and  Margaret  his  wife,  and  John,  and  Isabella 
B   wife,  say  that  the  said  Thomas  was  seised  of  the  te- 
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1830.^      nements  aforesaid,  with  the  appurtenances,  in  his  demene 

Mitchell      as  of  fee  and  right,  in  time  of  peace,  in  the  time  of  the 

iiuQHBB.       '*^®  King  George  the  Third,  late  King  of  Great  BrUm^ 

and  within  fifty  years  now  last  past,  by  taking  the  profits 

thereof  to  the  value,  &c. ;  and,  being  so  seised,  the  said 

Thomas y  to  wit,  on  ,the  Snd  day  of  August ^  1780,  at  die 

parish  aforesaid,  died  so  seised;  after  whose  death,  the 

said  Mary  wrongfully  abated  into  the  same;  and  from  die 

said  Thomas  the  right  descended  to  the  said  Margaret 

and  Isabella,  as  cousins  and  heiresses  of  the  said  Thomas, 

to  wit,  as  daughters  and  heiresses  of  one  Alexander  Got 

lingwood,  deceased,  who  was  the  brother  and  heir  of  die 

said  Thomas;  and  into  which  &c.:  and,  therefore,  die 

said  Clmrles  and  Margaret,  in  right  of  the  said  Margard, 

and  the  said  John  and  Isabella,   in  right  of  the  said 

Isabella,  bring  suit,  &c." 

The  tenant,  in  her  fifth  plea,  alleged — That  the  siid 
John  Tarleton,  before  and  on  the  ISth  day  o{  April,  1815, 
and  from  thence  continually  until  the  suing  out  the  com- 
mission of  bankrupt  thereinafter  mentioned,  wa8alDe^ 
chant,  dealer  and  chapman,  and  during  all  that  time  did 
use  and  exercise  the  trade  of  a  merchant,  by  way  of  ba^ 
gaining,  &c.,  and  sought  his  trade  of  living  by  buying 
and  selling,  to  wit,  at  the  town  and  county  aforesaid; 
and  the  said  John  Tarleton  so  using  and  exercising  die 
trade  of  a  merchant,  and  seeking  his  trade  of  living  as 
aforesaid,  afterwards,  to  wit,  on  &c.  last  aforesaid,  at  ftc 
aforesaid,  he  the  said  John  Tarleton  became  and  was  in- 
debted to  E.  B.,  W.  N.,  I.  H.,  J.  H.,  and  /.  J?.,  exe- 
cutrix and  executors  of  the  last  will  and  testament  of 
Daniel  Backhouse,  deceased,  subjects  of  this  realm,  in  the 
sum  of  5,383/.  Gs.  8d.  of  lawful  money  of  Great  Britakt 
for  a  true  and  just  debt  due  and  owing  from  the  said /oib 
Tarleton  to  the  said  E.  B.,  W.  N,,  L  H.,  J.  H.,  and  /. 
£.,  as  executrix  and  executors  as  aforesaid;  and  the  said 
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Isian  was  then  and  there  ako  indebted  to  diYers         1^^* 
ions  in  diYers  other  large  sums  of  money;  and      Mitchell 
Tim  Tarleton.  being  so  indebted  as  aforesaid,  and       „   '- 
bject  of  this  realm,  and  so  using  and  exercising 
and  business  of  a  merchanti  and  seeking  his 
ling  as  aforesaid,  afterwards,  to  wit,  on  the  day 
ast  aforesaid,  at  &c.  aforesaid,  the  said  debt  to 
J.  B.g  W.  N.f  1.  //.,  J.  H.,  and  /.  B.,  as  exe- 
executors  as  aforesaid,  and  the  said  other  debts, 

I  and  there  due  and  unpaid  and  unsatisfied,  be- 
was  a  bankrupt  within  the  true  intent  and  mean- 
seYeral  statutes  then  and  still  in  force  concem- 
npts  made  and  provided,  some  or  one  of  them; 
iupon,  afterwards,  to  wit,  on  the  S2nd  June, 
«said,  at  &c.  aforesaid,  a  certain  commission  of 
under  the  Great  Seal  of  the  United  Kingdom  of 
itain  and  Ireland,  bearing  date  at  Westminster 
id  year  last  aforesaid,  grounded  upon  the  said 
itutes,  some  or  one  of  them,  upon  the  petition  of 
Z.  B.,  W.  N.,  I.  H.,  J.  H.,  and  /.  A,  was  duly 
and  issued  against  the  said  John  Tarleton,  di- 
certain  commissioners  therein  named,  to  wit,  &c. 
rhich  said  commission  our  lord  the  King  did 
ign,  and  appoint,  constitute  and  ordain  them  the 
kc  his  special  commissioners,  thereby  giving  full 
d  authority  to  the  said  commissioners,  four  or 
hem,  to  proceed  according  to  the  statutes  in  the 
dission  specified,  and  all  other  statutes  in  force 
g  bankrupts,  not  only  concerning  the  said  bank- 
body,  lands,  tenements,  freehold  and  customary, 
bts,  and  other  things  whatsoever,  but  also  con- 

II  other  persons  who,  by  concealment,  claim,  or 
,  did  or  should  offend  touching  the  matters  in 
commission  specified,  or  any  part  thereof,  con- 
the  true  intent  and  meaning  of  the  same  sta- 
1  our  said  lord  the  King  did  thereby  conmiand 
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1830.  the  said  &c.  &c.  to  do  and  execute  all  and  erery  tlung  and 
Mitchell  ^^^^"gs  whatsoever^  as  well  for  and  towards  satiafiictiQi 
_    V'  and  payment  of  the  said  creditors  of  the  said  John  Tmk' 

Hughes. 

ion^  the  bankrupt  aforesaid^  as  towards  and  for  all  odn 
intents  and  purposes^  according  to  the  ordinances  anl 
provisions  of  the  same  statutes;  and  our  said  knd  Ae 
King  by  the  said  commission  commanded  the  said  && 
&C.9  or  any  four  or  three  of  them,  to  proceed  to  the  eie* 
cution  and  accomplishment  of  the  said  commissioni  aoooid* 
ing  to  the  true  intent  and  meaning  of  the  statutes,  vidt 
all  diligence  and  effect :  as  in  and  by  the  said  conmiisrioib 
relation  being  thereunto  had,  will  more  fully  appear:  9j 
virtue  of  which  said  commission,  and  by  force  of  the  i^ 
veral  statutes  concerning  bankrupts,  the  said  &c«  ftc,  thi 
major  part  of  the  said  commissioners  named  in  the  nil 
commission  (having  severally  and  respectively  duly  taket 
the  oath  prescribed  and  appointed  to  be  taken  by  cos- 
missioners  of  bankrupts,  according  to  the  form  of  thi 
statutes  in  that  case  made  and  provided,  and  having  tha 
and  there  entered  and  kept  a  memorandum  thereof  amoif 
the  proceedings  in  the  said  commission),  afterwards,  to 
wit,  on  &c.,  at  &c,  aforesaid,  did  in  due  form  of  lawfini 
that  the  said  John  Tarleton  had  become  a  bankrupt  wi^ 
in  the  true  intent  and  meaning  of  the  statutes  made  and 
then  in  force  concerning  bankrupts,  before  the  date  and 
issuing  forth  of  the  said  commission,  and  did  then  and 
there  declare  and  adjudge  him  to  be  a  bankrupt  accord- 
ingly :  And  the  said  Lady  Bithiah  further  said,  that,  it 
terwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  &c.,  the  said  John  Tarleton  remaining  and  coa* 
tinning  a  bankrupt,  the  said  &c.  &c«,  four  of  the  slid 
commissioners  named  in  the  said  commission,  by  a  oerttii 
indenture  of  bargain  and  sale  then  and  there  made  hf 
tween  the  said  &c.  &c.,  the  major  part  of  the  comimiiioii" 
ers  named  and  authorized  in  and  by  the  said  conunisiictt 
of  bankrupt  so  as  aforesaid  awarded  and  issued  agaiiiit 
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die  said  John  Tarleton,  of  the  one  part;  and  J.  B.  of        1830. 
4c,/.  H.  of  &c.,  and  W.  N.  of  &c.,  of  the  other  part,      Mitchell 
dien  and  there  beincr  creditors  of  the  said  John  Tarleton;  *• 

aetled  irith  the  seals  of  the  said  &c.  &c.,  bargained  and 
«dd  to  the  said  J.  B.,  /.  H.  and  JV.  N.^  their  heirs  and 
wigiui,  all  the  freehold  and  copyhold  messuages,  lands, 
tcDeinents,  and  hereditaments  whatsoever  and  whereso- 
ever, situate,  lying,  and  being  in  the  respective  counties 
d  Middlesex,  Lancaster^  and  Northumberland,  and  else- 
vheie  in  the  United  Kingdom  of  Great  Britain  and  Ire- 
kmd/  and  also  the  freehold  and  other  messuages,  lands, 
teoeineDta,  plantations,  estates,  and  hereditaments,  and 
die  negroes  and  other  slaves,  servants,  cattle,  stores, 
itodu,  implements,   and   other   appurtenances,  situate, 
J^fiDg,  and  being  in  the  islands  of  Granada,  Dominica, 
Stt  VheetU,  St.  Lucia,  Trinidad,  or  in  any  other  islands, 
pvts,  or  places  in  the  West  Indies,  or  in  the  colonies  of 
Lemerara,  Surinam,  Issequibo,  or  any  other  the  colonies 
or  territories  belonging  to  the  said  kingdom;  and  all  other 
Ae  real  estate,  lands,  tenements,  or  hereditaments  what- 
seerer,  and  wheresoever  situate  and  being,  whereof  or 
wherein  or  whereunto    respectively    he  the  said  John 
Terleton,  whether  in  his  own  right  or  as  surviving  part- 
ner of  the  said  Daniel  Backhouse,  deceased,  or  otherwise, 
at  the  time  he  the  said  John  Tarleton  became  bankrupt, 
or  at  any  time  since,  had  any  estate,  right,  title,  or  inter- 
^  in  possession,  reversion,  remainder,  or  expectancy,  or 
otherwise  howsoever,  with  their  and  every  of  their  appur- 
tenances, and  all  the  estate,  right,  title,  interest,  use, 
trust,  property,  benefit,   power,   equity  of  redemption, 
claim  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him  the  said  John  Tarleton,  or  of  them  the  said  com- 
inisabners  by  virtue  of  the  said  commission^  of,  in,  and  to 
^  same  premises,  every  or  any  part  thereof,  and  the  re- 
version and  reversions,  remainder  and  remainders,  rents, 
^oes,  and  profits  thereof,  and  of  every  or  any  part  or 
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1830.        parcel  thereof;   together  with  all  deeds,  evidences,  and 
MiTcuKLb      writings  touching  and  concerning  the  same — To  hold  die 
»•  same  mi  to  the  said  J.  B.,  L  H.^  and  W.  N.j  their  hm 

and  assigns,  to  the  use  of  them  the  said  J.  B.,  L  if., and 
W.  iV.,  their  heirs  and  assigns  for  ever,  upon  trust,  ae- 
vertheless,  to  and  for  the  several  uses  of  them  the  saidJ. 
B.y  I.  H.y  and  W.  N.,  and  all  other  the  creditors  of  the 
said  John  Tarleton  who  then  had  sought,  or  who  after- 
wards should  in  due  time  come  in  and  seek  relief  by  vir- 
tue of  the  said  commission :  And  the  said  Lady  Kikuk 
further  said,  that  the  said  bargain  and  sale  was  duly  Oh 
rolled  in  his  Majesty's  High  Court  of  Chancery  in  £if- 
landy  and  that,  by  force  of  the  said  bargain  and  sale,  snl 
of  the  statute  in  that  case  made  and  provided,  the  said/. 
J5.,  /•  H.y  and  W.  N.,  became  and  were  entitled  to  aUthe 
right  and  interest  of  the  said  John  Tarleton  of  and  is  the 
said  tenements  with  the  appurtenances  in  the  said  deda- 
ration  mentioned,  he  the  said  John  Tarleton,  previouily 
to  the  said  bankruptcy  having  had  by  the  said  Isabdk 
issue  capable  of  inheriting  the  said  tenements  widi  die 
appurtenances:  And  this  &c.,  wherefore  &c.,  if  the  said 
Charles  and  Margaret  his  wife,  and  John  Tarleton  mi 
Isabella  his  wife,  ought  further  to  have  or  maintain  dM 
aforesaid  action  thereof  against  her  &c. 

To  this  plea  the  demandants  demurred  generally,  eoft' 
eluding  with  the  prayer  of  judgment — "  if  they,  tfaesud 
Charles  and  Margaret  his  wife,  and  John  Tarleton  and 
Isabella  his  wife,  ought  to  be  barred  or  precluded  tnm 
having  or  maintaining  their  aforesaid  action  thereof  againaC 
the  said  Lady  Bithiah,  &c."  The  tenant  joined  in  d^ 
murrer. 

Theques  tion  to  be  raised  by  the  demurrer  was,  wlie- 
ther  the  bankruptcy  of  the  demandant,  John  Tarleton,  he 
having  at  that  time  issue  capable  of  inheritingy  dutnjtd 
the  right  of  entry  of  the  demandants. 
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'  Mr.  Seijeuit  Jonesy  for  the  demandants. — The  conten-         1830. 
tkm  on  the  part  of  the  tenant  will  be,  that  the  right  to      Mitchell 
bring  the  writ  of  entry  passed  by  the  assignment  under  the  «• 

conuaission,  so  that  the  assignees  ought  to  be  the  demand- 
ints.     But  will  it  be  contended  that  the  assignees  alone 
ihouU  have  been  demandants  with  Mitchell  and  wife,  or 
that  they  should  have  joined  with  Tarletons  wife?  To  es- 
tiblish  her  case,  the  tenant  must  shew  that  there  was  in 
Tarleion  an  estate  that  might  and  did  pass  to  the  assig- 
nees by  the  bargain  and  sale,  in  respect  of  which  the  as- 
tignees  could  bring  a  writ  of  entry.     The  record  admits 
diat  tile  writ  would  be  maintainable  but  for  the  bankrupt^ 
€y«    The  bankrupt  laws  could  not  pass  more  than  Tarle- 
Urn  had ;  but  Tarleion  might  have  an  interest  which  the 
bankrupt  laws  did  not  pass.     Tarleion,  however,  had  no 
aeisin  at  all  in  his  own  right:  he  had  married  a  woman 
who  had  a  right  to  bring  a  writ  of  entry;  but  even  she 
was  not  seised ;  the  abatement  of  Mary  Heywood  had  dis- 
placed the  immediate  succession.    Suppose  there  had  been 
no  abatement  or  bankruptcy,  the  seisin  being  in  Tarleion 
and  his  wife,  in  right  of  the  wife,  his  was  a  mere  deriva- 
tive, or  what  is  called  in  the  old  books  a  vicarious,  right. 
•    Tarleion  never  could  himself  have  brought  a  writ  of  en- 
try.  Neither  could  he  be  tenant  by  the  curtesy;  to  admit 
<)( that,  there  must  have  been  a  seisin  in  deed  in  the  wife: 
A  aeisin  in  law  is  not  sufficient.      Lord   Coke  says  (a): 
'^  There  is  in  law  a  two-fold  seisin,  viz.  a  seisin  in  deed, 
ttKl  a  seisin  in  law.     As,  if  a  man  dieth  seised  of  lands  in 
fce-umple  or  fee-tail  general,  and  these  lands  descend  to 
^  daughter,  and  she  taketh  a  husband  and  hath  issue, 
^  dieth  before  any  entry,  the  husband  shall  not  be  te- 
^t  by  the  curtesie ;  and  yet  in  this  case  she  had  a  seisin 
h  law :  but,  if  she  or  her  husband  had  during  her  life  en- 
t^ed,  he  should  have  been  tenant  by  the  curtesie.    A  man 

(a)  Co.  Litt.  29.  a. 


Mitchell 
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]830.         seised  of  an  advowson  or  rent  in  fee  hath  a  daughter,  who 
is  married  and  hath  issue,  and  dieth  seised ;  the  wife,  be- 
V,  fore  the  rent  became  due  or  the  church  became  void,  dieth; 

she  had  but  a  seisin  in  law,  and  yet  he  shall  be  tenant  by 
the  curtesie,  because  he  could  by  no  industry  attain  to  any 
other  seisin :   et  impoteniia  excuscU  legem.     But  a  mm 
shcM  not  be  tenant  by  the  curtesie  of  a  bare  rigki,  titb, 
use,  or  of  a  reversion  or  remainder  expectant  upon  my  es- 
tate of  freehold,  unless  the  particular  estate  be  detennin- 
ed  or  ended  during  the  coverture.'*    It  is  enough  for  Ae 
present  argument,  to  say  that  the  husband  was  not  teaui 
by  the  curtesy;  nor  could  he  be  until  the  determinatioB 
of  this  action.   He  is  only  introduced  into  the  action  for  the 
sake  of  conformity.     He  has  no  more  interest  in  the  land 
than  a  plaintiff  has  in  the  fruits  of  a  penal  action.    Itmiy 
be  true  that  the  rents  may  go  to  the  husband  in  case  the 
demandants   succeed  in  this   action,  because  the  renti 
would  then  become  fruits  fallen.     The  right  to  the  rents 
when  received  is,  however,  perfectly  distinct  from  the  right 
to  bring  a  writ  of  entry*     Suppose  the  husband  to  be  at- 
tainted of  felony,  th6  King  could  not  take  the  freehdd, 
but  only  a  pernancy  of  the  profits  during  the  coverture; 
the  freehold  would  remain  in  the  wife  (a).     If  the  wife  be 
attainted  of  felony,  the  lord  may  enter  and  put  out  the  hof- 
band ;   for,  the  estate  is  only  by  privity.     Dame  HaUi 
case  (b).     So,  the  right  to  recover  the  land  of  the  wife 
consists  only  in  privity,  and  cannot  be  forfeited  or  assign- 
ed in  law.     Marquis  of  Winchesters  case  (c).    In  the  case 
of  Smith  V.  Coffin  (cQ,  where  it  was  held  that  the  right  of 
bringing  a  writ  of  entry  passed  to  the  assignees  of  a  bank- 
rupt by  the  assignment  of  the  commissioners,  the  veiy 
ground  of  the  decision  was,  that  the  bankrupt  was  seiaed 
in  his  own  right,  and  that  every  thing  that  belongs  to  the 


(a)  Co.  Liu.  351.  a.  (c)  3  Rep.  2  b. 

(b)  Plowd.  Com.  260  b.  (d)  2  H.  Blac.  444. 
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hankrapt  passes  to  his  assignees.     In  this  writ,  the  de-         1830. 
mandants  claim  the  ri^ht  and  inheritance ;  thev  must  re-      „    "     . 

®  '         "  Mitchell 

Cover  the  inheritance,  or  nothing.     What  claim  has  the  v. 

iMmkmpt  to  the  inheritance?  Any  profits  which  he  may 
afterwards  receive,  the  assignees  may  take:  but  that  is  not 
the  question  here.  What  has  the  husband  here,  that  he 
eould,  in  the  language  of  the  old  statutes,  lawfully  depart 
withal?  JiicobsonY.  WiUiams  (a) ,  and  Gayer  v.  Wilkin- 
IM  {b),  are  authorities  to  shew  that  a  possibility  will  pass 
\fj  the  assignment ;  but  it  must  be  a  possibility  that  is  ca- 
pable of  being  released  or  assigned.  Here  is  nothing  that 
eoold  be  released  or  assigned. 

Mr.  Serjeant  Merewether^  contra. — The  question  is  as 
to  the  husband's  right  in  respect  of  the  coverture.  The 
husband  and  ¥rife  are  seised  in  right  of  the  wife.  It  is  a 
right  in  respect  of  which  the  husband  and  wife  may  main- 
tain a  writ  of  entry ;  and  it  is  clear  that  the  right  to  bring 
the  writ  of  entry  passed  by  the  assignment  to  the  assig- 
nees: the  question  is  entirely  put  an  end  to  by  the  case  of 
Sndih  ▼•  Coffin^  where  such  a  right  was  held  to  pass  under 
die  general  words  in  the  bargain  and  sale.  Higden  v. 
WiBiamson  (c),  and  Jewson  v.  Moulson  (cQ,  are  also  autho- 
ritka  to  shew  that  a  contingent  interest  or  possibility  in  a 
iMmkrupt  is  assignable.  With  respect  to  the  case  of  at- 
tainder of  the  wife^  there  the  freehold  is  put  an  end  to. 

Mr.  Serjeant  Jones^  in  reply. — In  Smith  v.  Coffin,  the 
mterest  was  that  of  the  bankrupt  in  his  own  right ;  and  in 
Higden  v.  Williamson  the  decree  was  confirmed  by  the 
liord  Chancellor  on  the  express  ground  that  the  interest 
in  question  was  one  that  the  bankrupt  himself  might  have 
departed  with. 

Cur.  adv.  vuli. 


(fl)  1  P.  Wms.  382.  (c)  3  P.  Wms.  132. 

{b)  1  Bro.  Chan.  Cas.  50.  (d)  2  Atk.  417* . 
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'''"^       ment  of  the  Court : — 

Mitchell  *•  i      ^ 

v.  The  point  raised  for  the  consideration  of  the  Court  by 

the  defendant's  plea  is  this — whether  the  bankruptcj  of 
John  Tarleton,  the  husband  of  IsabeUay  one  of  the  co* 
heiresses  named  in  the  writ,  which  bankruptcy  took  plaee 
after  the  abatement  made  upon  the  two  co-heiresses,  gifei 
any  right  to  bring  a  writ  of  entry  to  his  assignees;  for,  if 
the  right  to  bring  a  writ  of  entry  for  any  immediate  estate 
of  freehold  is  vested  in  the  assignees,  it  follows  that  the 
demandants  cannot  recover  in  the  present  action. 

If  the  writ  of  entry  sur  abatement  in  the  present  caie 
had  been  brought  to  recover  land  to  which  the  banknipt 
made  title  to  himself  by  descent,  in  his  own  right,  there 
could  be  no  doubt,  after  the  decision  of  the  case  of  Sfmlk 
V.  Coffin  (a),  but  that  the  right  to  bring  such  writ  would 
have  passed  to  the  assignees  under  the  usual  bargain  and 
sale  from  the  commissioners;  for,  as  that  case  has  est** 
blished  that  such  right  of  entry  was  a  hereditament  within 
the  meaning  of  the  bankrupt  act,  and  that  it  passed  to  the 
assignees  under  the  general  words  inserted  in  the  bargaii 
and  sale,  we  think  the  same  construction  must  be  put  qd 
the  present  bankrupt  act,  notwithstanding  the  omission  of 
some  words  in  the  64th  section  which  are  to  be  found  oi 
the  previous  acts;  for,  we  think  that  neither  the  extent  nor 
the  nature  of  the  bankrupt's  property  intended  to  be  veet* 
ed  in  the  assignees  for  the  benefit  of  the  creditors,  is  there- 
by in  any  way  limited  or  confined.  But  it  is  contended  bj 
the  demandants,  that  the  title  to  the  land  in  the  present 
writ,  not  being  made  in  right  of  the  bankrupt,  but  in  right 
of  the  wife,  the  husband  is  joined  therein  for  conformity 
only,  and  that,  in  consequence,  no  right  to  bring  the  action 
can  pass  to  the  assignees. 

This  depends  upon  the  question,  what  rights  io  the 
wife's  estate  pass  to  the  assignees  of  the  husband  under 

{a)  2H.  Blac.444. 


Ill  THB  ILITBHTH  TEAR  OP  OBO.  IT.  5t 


If  the  husband  had  been  actually  seised         1830. 
ji  land  in  right  of  his  wife,  the  assignees  would  haTe     _.    ' 
1  niider  the  bargain  and  sale  an  inunediate  estate  of  9, 

old  during  the  coTerture  (a).    It  is  unnecessary ,  there- 
to  Gonaider  any  claim  of  the  husband  as  tenant  by  the 
ly;  it  is  sufficient  for  the  present  purpose  to  obsenre 
if  the  wife's  seisin  had  been  a  seisin  in  fact,  the  bus- 
would  haTe  become  seised  of  the  freehold  in  her 
during  the  coTcrture.     If,  then,  such  would  have 
the  husband's  right,  such  also  would  have  been  the 
of  the  assignees  under  the  bargain  and  sale;  and,  if 
■ignees  are  to  bring  the  writ  of  entry  where  the  abate- 
has  been  made  upon  the  bankrupt,  in  order  to  reco- 
be  fee  which  he  then  claims  to  be  his  right  and  inhe- 
De,  there  seems  every  reason,  by  analogy,  that,  where 
batement  is  made  upon  the  wife,  the  right  to  bring  the 
(on  the  freehold  which  the  husband  would  become  en- 
to  should  also  pass  to  the  assignees.     Debts  due  to 
ife  dum  sola^  and  other  choses  in  action  belonging  to 
ife  before  marriage,  pass  to  the  assignees  under  the 
Bsioners'  assignment,  and  are  recoverable  by  them  in 
nm  name,  ARles  y.  Williams  {b)\   and  the  reason 
ly  Lord  Chief  Justice  Parker,  in  delivering  the 
of  the  Court  in  that  case,  is,  that,  it  was  the  in« 
of  the  bankrupt  law,  *'  that  the  bankrupt  should 
listed  any  more  with  the  arrangement  of  his  es- 
;  that  it  should  be  put  into  other  hands,  for  the 
the  creditors,  and  that  the  bankrupt  should  have 
r  intermeddling  therewith.*' 
^ed  that  the  demandants  claim  in  this  writ  the 
iheritance,  and  that  it  is  impossible  to  contend 
signees  could  ever  claim  the  inheritance,  which 
the  wife,  and  in  no  respect  to  the  husband.     It 
litted  that  this  is  the  case ;  and,  if  the  inherit- 

g.  tit  «  Coverture,*"  (D.  11.)        (6)  1  P.  Wms.  248. 
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ance  were  necessarily  claimed^  and  no  writ  of  entry  could 
be  framed  to  recover  a  freehold  oply^  the  inference  conU 
be  only  this,  that  no  right  of  action  could  vest  in  the  a^ 
signees  in  respect  of  the  abatement  on  the  wife.    Bat  itii 
clear  that  the  demandant  in  a  writ  of  entry  may  claim  die 
freehold  only — (seeD^^r,  101  a,  where  the  count  in  a  wift 
of  entry,  having  stated  the  demandant  to  have  been  ^eiied 
as  of  fee,  was  amended  by  a  statement  that  he  was  seiieil 
"  ut  de  libero  tenemento:'')'-and  in  FiizherberfM  Ndwm 
Brevium  (a)  it  is  laid  down,  that,  if  tenant  for  life  or  tah 
ant  in  tail  be  disseised,  they  may  sue  a  writ  of  diawid^ 
but  in  that  writ  it  shall  not  be  said  quod  clamai  use  jtl 
suum  et  hcereditatem  suam,  and  in  his  count  he  sbillflK 
forth  his  especial  esplees,  &c.  (6).    So  that  the  argUBOl 
that  the  assignees  could  not  sue,  because  they  conU  ml 
maintain  this  writ,  fails,  when  it  is  shewn  that  they  wi^ 
maintain  another,  better  adapted  to  the  estate  which  Aef 
would  claim. 

Upon  the  general  ground,  therefore,  that,  in  all  in* 
stances  in  which  the  assignees  take  any  interest  derivatife* 
ly  from  the  bankrupt,  for  the  benefit  of  the  creditors,  duf- 
are  empowered  by  the  bankrupt  act  to  sue  in  their  off' 
name,  we  think  the  present  count,  in  which  the  banknft- 
sues  to  recover  in  his  own  name  and  that  of  his  wife,  liii' 
in  which  he  would  take  a  freehold  that  would  forthviA 
belong  to  the  assignees,  cannot  be  supported.     Cases  nij 
occur  in  which,  from  absolute  necessity,  the  husband  mut 
be  joined  in  order  to  recover  the  rights  of  the  wife;  nptf 
these  we  give  no  opinion. 

Judgment  for  the  defendant 


(a)  Pbge  443,  A.  (6)  See  also  Rast.  Eat.  272;  Go.  £nt.2I9. 
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Foster  and  Others  v.  Weston.  June  25M. 

I  was  an  action  of  debt  upon  an  instrument  under  interest  u  only 
the  Mowing  form :-  S"  mV4.X 

securities,  or  in 
^w  1     »^         %e%/%c%  those  cases 

"  Sierra  Leone ^  1 7th  May^  lo%o.  where  there  hat 
5,  Kenneth  M^Aulay,  Henry  Weston,  and  John  Ha^  ^te  t"^ 
do  hereby  bind  ourselves  jointly  and  severally  to  interest,  or 

•^         ^  "  "  ^       "  where  such  pro- 

i  Foster  ^  Smith,  of  London,  for  the  due  and  suffi-  miseistobeim- 
yment  of  the  sum  of  1 ,500/.  sterling ;  which  amount  ^^  ^"t^ade 
banded  over  and  delivered  to  Robert  Dargon  in  ^J®  iH  ^J  *^«*« 

*=*       ^        of  bills  of  ex- 

cur  sale  on  their  account  at  the  invoice  prices,  with  change,  &c.,) 
»9  that  is  to  say,  that  the  goods  shall  amount  to  stances. 
sterling,  calculating  that  the  expenses  will  amount  ^^  ^^'^  uistni^*' 
,  making  together  1,500/.,  as  before  stated.  ment  under 

,  /.I.        11.        ..  It  1       ^^^^t  engaged  to 

w  the  condition  of  this  obligation  is  such,  that  the  pay  to  the  plain- 

a  of  1,500/.  IS  to  be  duly  paid  and  remitted  to  Fos^  go^,'^  in  equal 

mih  in  three  equal  payments  of  500/.,  at  three,  five,  pay"»e"ts,  at 

en  months  from  this  date;  And  we,  Kenneth  M'Au^  feven  months; 

nry  Weston,  and  John  Hamilton,  hereby  bind  our-  which  they 

or  the  due  payment  of  the  same  at  those  periods,  de^d'theml 

re  of  which  we  acknowledge  and  hereby  render  our-  ««*^««  >>»bie "  to 

,  be  sued  and 

iable  to  be  sued  and  proceeded  against  for  the  proceeded 
,    Witness  our  hands,  &c.  &c."  ^Zr-^ 

Held,  that  this 
contract  did  not 

ring  been  referred  to  the  Prothonotary  to  ascertain  entitle  the  piain- 

rindpal  was  due  upon  the  above  instrument,  and  upon  the  amount 

r  interest  was  payable  thereon — he  allowed  interest,  jj^e'dayrof  pay- 
ment. 

Serjeant  Wilde  thereupon,  on  a  former  day  in  this 
btained  a  rule  nisi,  to  stay  the  proceedings  on 
t  of  617/.  \5s,,  the  amount  of  principal  found  to 
on  the  bond,  contending  that  the  defendant  was 
lie  for  interest.— He  referred  to  Higgins  v.  Sar^ 

[Y.  QQ 
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gent  {a),  where  interest  was  held  not  to  be  recoverabk 
in  an  action  of  covenant  upon  a  policy  of  insurance  on  the 
life  of  A.,  by  which  a  certain  sum  was  made  payable  six 
months  after  due  proof  of  his  death ;  although  the  mootj 
insured  was  not  paid  at  the  time  stipulated  for  that  purpoie. 


Mr.  Serjeant  Spankie  now  shewed  cause. — ^This  instn- 
ment  is  under  seal.    In  Farquhar  v.  MorrU  (i),  interest  wy 
allowed  upon  a  bond^  though  not  expressly  reserved,  k 
De  HaviUand  v.  Bowerbank  (c),  Lord  EUenbonm^  a- 
presses  a  wish  to  lay  down  some  general  rule  upon  the  idb> 
ject  of  interest,  and  says:  **  It  appears  to  me  that  mtflml 
ought  to  be  allowed  only  in  cases  where  there  is  a  oontaot 
for  the  payment  of  money  on  a  certain  day,  as  on  biDirf 
exchange,  promissory  notes,  &c.;  or  where  there  has  beet 
an  express  promise  to  pay  interest;  or  where,  firamdi 
course  of  dealing  between  the  parties,  it  may  be  infieini 
that  this  was  their  intention ;  or  where  it  can  be  proved  Ail 
the  money  has  been  used,  and  interest  haa  been  actiiil|f 
made.**  The  present  case  evidently  falls  within  that  mfe:  thi 
payments  were  to  be  made  on  days  certain;  and  the  iubfr 
ment  was  in  effect  the  same  as  a  bill  of  exchange  or  pio*| 
missory  note,  having  only  the  addition  of  a  seal.    The  nhi 
laid  down  by  Lord  EUenborough  has  never  been  impogaeL 
In  Hogan  v.  Page  (cf),  the  action  was  upon  a  single  A] 
and  there  was  no  time  fixed  for  payment  of  the  moiMJ* 
So,  in  Page  v.  Newman  {e),  the  payment  was  to  be  nadebj 
not^  upon  a  day  certain,  but  upon  a  contingency; 
takes  that  case  also  out  of  the  rule.    In  Higguu  v.  iSa^j 
gent,  too,  the  day  of  payment  was  uncertain.     In  Pdg^^\ 
Neuman,  the  Court  of  Khg'*  Bench  seemed  to  think  At: 
doctrine  of  Lord  Chief  Justice  Best,  in  the  case  otAnnttl 
V.  Redfern  (/),  to  be  rather  too  liberal  The  decisioii,lio«*{ 


(a)  2  Barn.  &  Cress.  348. 
(6)  7  Term.  Rep.  124. 
(c)  ]  Camp.  50. 
((0  1  Bos.  &  Pol.  337. 


(e)  9Bam.&CraB.37B{&C.| 

4  Mann.  &  Ry.  305. 
(/)  UJ.B.Moor^209;A^ 

3  Bing.  353. 
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«v«r,  ID  that  casCi  was  in  accordance  with  the  law  otScoi-        1830. 
kmd^  which  is  perhaps  more  consonant  with  justice  than 
•or  own  upon  this  subject. 

Mr.  Serjeant  Wilder  in  support  of  his  rule. — This  instru- 
nent  has  no  penalty  attached  to  it ;  there  is  notbuig,  there* 
forer  oat  of  whichy  in  equity » a  larger  remedy  could  be  dealt 
•Qt  than  the  clear  amount  of  the  principal  sum  stipulated  for ; 
nekker  is  it  a  commercial  instrument;  nor  one  upon  which 
infiemt  could  be  demanded  according  to  any  usage.  The 
€d1j  stipulation  it  contains  with  reference  to  the  breach  is 
dni:-^''  In  failure  of  which  (that  is,  in  failure  of  payment 
at  the  periods  agreed  upon),  we  (the  obligors)  hereby  ren* 
der  ourseWes  liable  to  be  sued  and  proceeded  against  for 
Aiammtnt**  Now,  if  interest  had  been  in  the  contem- 
plstion  of  the  parties,  nothing  was  more  easy  than  to  insert 

'  voids  to  that  effect.  In  Farquhar  v.  Morris^  the  bond 
MBtiioed  a  penalty,  from  which  the  defendant  was  only  en- 
titled to  be  relieved  on  payment  of  the  actual  damage  sus- 
teined  by  the  obligee  in  consequence  of  the  obligor's  failure 
■  die  due  performance  of  the  condition.  Mountford  y. 
Viflit(a),  and  Slack  w*  Lowell  {b\  merely  decided,  that, 
vliere  goods  are  sold,  to  be  paid  for  by  a  bill  at  a  certain 

.  date^  and  the  Jury  take  upon  themselves  to  give  interest 
hj  way  of  damages,  the  Court  will  not  on  that  account  set 

*  iside  the  verdict.  The  rule  laid  down  by  Lord  EUenbo* 
fWfgk  in  De  Havilland  v.  Bowerbank,  was  not  intended  to 
jfldy  to  all  instruments  upon  which  the  payment  was  to 
be  made  on  a  day  certain :  but,  in  Gordon  v.  Swan  (c),  his 

XiOffdship  limited  it  to  bills  of  exchange  and  such  like  in- 

etmnients,  and  to  agreements  expressly  reserving  interest. 

And  in  Higgins  v.  Sargent,  Lord  Chief  Justice  Abbott 

mid  (d):  '^  It  is  now  established  as  a  general  principle,  that 

(a)  2  Bos.  &  Pul.  337.  429. 

(^)  3  Taunt.  157.  ((Q  2  Barn.  &  Cress.  349. 

(c^   12  Bast,  419 ;  ^\C.  2  Camp. 

QQ2 
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1830/       interest  is  allowed  by  law  only  upon  mercantile  securitieij 
or  in  those  cases  where  there  has  been  an  express  promim 
to  pay  interest,  or  where  such  promise  is  to  be  implied  from 
the  usage  of  trade  or  other  circumstances.    It  is  of  import 
ance  that  this  rule  should  be  adhered  to:  and,  if  we  wen 
to  hold  that  interest  was  payable  in  this  case,  the  applica- 
tion of  the  rule  might  be  brought  into  discussion  in  many 
others."    Mr.  Justice  Bayley  said :  **  It  was  once  the  opin- 
ionj  that  money  lent  carried  interest,  and  in  CalUm  r. 
Bragg  (a)  it  was  so  contended,  on  the  ground  that  die 
lender  would  otherwise,  for  the  accommodation  of  the  bo^ 
rower,  lose  the  benefit  which  he  might  make  of  hb  capi- 
tal; and  that  the  lender  ought,  in  equity,  to  be  put  in  tibe 
same  situation  as  if  he  had  appUed  his  principal  to  his  ovb 
use.     But  this  Court  held  that  interest  was  not  due  bylaw 
for  money  lent,  without  a  contract  for  it  expressed  or  to  be 
implied  from  the  usage  of  trade,  or  from  special  circum- 
stances.   Now,  if  interest  be  not  due  for  money  lent,  whidi 
is  to  be  repaid  either  upon  demand  or  at  a  given  time,  it 
follows  that  it  is  not  due  for  money  payable  within  a  oe^ 
tain  time,  after  due  proof  of  the  happening  of  a  pardcoltf 
event."    And  Mr.  Justice  Holroyd:  "  It  is  clearly  esta- 
blished by  the  later  authorities,  that,  unless  interest  be 
payable  by  the  consent  of  the  parties,  express,  or  implied 
from  the  usage  of  trade  (as  in  the  case  of  bills  of  exdumge)^ 
or  other  circumstances,  it  is  not  due  by  common  law.  Ew 
in  De  Havillandv.  Bowerbank,  Lord  Ellenboroughynsd 
opinion,  that,  where  money  of  the  plaintifi'had  cometotiie 
hands  of  the  defendant,  to  establish  a  right  of  interest  upon 
it,  there  should  be  either  a  specific  agreement  to  that  effisctt 
or  something  should  appear  from  which  a  promise  to  pay 
interest  might  be  inferred,  or  proof  should  be  given  of  die 
money  having  been  used :  and  in  Gordon  v.  Swan,  althoug|i 
the  money  was  payable  at  a  particular  day,  non-payment 

(a)  15  East,  223. 
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tt  that  day  was  held  not  to  give  any  right  to  interest.    In-         1830. 
dependently  of  these  authorities,  I  am  of  opinion,  upon  the 
principles  of  the  common  law,  that  interest  is  not  payable 
npan  a  sum  certain  payable  on  a  given  day.*"    In  Amott 
t.  Redfem,  a  Court  of  competent  jurisdiction  in  Scotland 
haying  given  interest,  this  Court  refused  to  disallow  it. 
That  was  all  that  was  necessary  to  the  determination  of 
diat  case;  the  expressions  contained  in  the  judgment  which 
were  objected  to  by  Lord  Tenterden  in  Page  v.  Netoman, 
were  extra-judicial.     In  the  last-mentioned  case,   Lord 
Texterden  said  (a) :  ''  It  is  a  rule  sanctioned  by  the  practice 
of  more  than  half  a  century,  that  money  lent  does  not 
carry  interest. **    In  that  case,  the  Court  approved  the  doc- 
trine laid  down  in  Higgins  v.  Sargent.     Here,  there  is  not 
only  an  entire  absence  of  any  stipulation  with  respect  to 
interest,  but,  on  the  contrary,  the  language  of  the  instru- 
inent  is  such  as  to  repel  the  presumption  that  interest  was 
intended  to  be  payable;  and  there  is  no  penalty  from  which 
the  party  seeks  to  be  relieved,  neither  is  the  instrument  of 
amercaritile  character:  there  is  therefore  no  ground  upon 
which  the  plaintiff  is  entitled  to  interest. 

Lord  Chief  Justice  Tindal. — There  can  be  little  doubt 
hot  that  the  party  who  framed  this  instrument  intended  it 
to  operate  as  a  bond.     To  constitute  a  bond,  however, 
diere  must  be  a  penalty.    But  here  the  obligors  have  only 
honnd  themselves  to  the  payment  of  a  precise  sum — **  In 
iShae  of  which,  we  acknowledge  and  hereby  render  our- 
lidyes  liable  to  be  sued  and  proceeded  against  ybr  the 
^funmt/*    The  consequence,  therefore,  is,  that  this,  in- 
stead of  being  a  bond,  is  what  the  law  calls  simplex  obli- 
gtttio.    There  is  no  virtue  in  the  seal  of  a  bond,  to  make 
it  bear  interest,  when  otherwise  the  instrument  would  not 
cany  it.    The  only  question  is,  whether  interest  is  charge- 
Co)  9  Barn.  &  Cress.  380. 
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1830.  able  upon  a  sum  made  payable  on  a  certdn  day.  Higgni 
V.  Sargent  must  govern  this  case.  There  are  many  other 
cases  of  money  payable  at  a  day  certain,  where  bier* 
est  is  never  allowed;  for  instance,  in  the  case  of  rent, 
which  is  payable  on  certain  days,  it  was  never  imagined 
that  in  covenant  for  non-payment  interest  could  be  reco- 
vered. It  seems  to  me  that  we  should  be  breaking  in  upon 
a  general  and  intelligible  rule,  if  we  held  interest  to  be  pay- 
able in  this  case.  The  instruments  does  not  in  exprai 
terms  provide  for  interest;  neither  is  it  a  mercantile  inatni' 
ment;  nor  is  there  any  usage  that  would  warrant  theaDov* 
ance  of  interest.  I  therefore  think  that  this  rule  ought  to 
be  made  absolute. 

Mr.  Justice  Park. — I  am  not  prepared  to  say  that  dK 
liberality  of  the  Scotch  law,  which  allows  interest  to  bi 
given  for  the  detention  of  a  debt  beyond  the  proper  time 
of  payment,  is  not  wiser  than  our  own;  but  we  can  ody 
look  to  the  law  of  England.    There  have  been  much  di- 
versity of  practice  and  many  conflicting  decisions  upon  the 
subject.     Two  reasons  have  been  urged  in  argument,  on 
the  part  of  the  plaintiffs,,  to  shew  that  interest  ought  to  be 
allowed  in  this  caLse—Jirst,  because  the  money  was  stipi- 
lated  to  be  paid  on  a  day  certain — secondly,  on  the  assump- 
tion that  this  is  a  mercantile  contract.  Upon  the  latter  pool 
I  differ.    This  is  not  a  mercantile  contract;  it  bears  none  of 
the  usual  features  of  such  contracts.    With  respect  to  the 
first  point,   I   think  the   cases  alluded  to  by  my  Lord 
Chief  Justice  are  decisive.     In  Higgins  v.  Sargent,  m  co» 
venant  upon  a  policy  of  insurance  upon  the  life  o(A»,  paf* 
able  six  months  after  due  proof  of  his  death,  due  pioef 
was  given,  and  the  six  months  had  elapsed,  and  the  CoNt 
held  that  the  plaintiff*  was  not  entitled  to  recover  inlfiiii^ 
upon  the  sum  insured,  from  the  expiration  of  that  penoi^ 
In  Page  v.  Newman,  too,  the  rule  is  very  neatly  and  aoei- 
rately  laid  down  by  Lord  Tenterdem.    I  oonciir  wbk  Ai 
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C!hlef  Justice  in  thinking  that  this  rule  ought  to  be 
absdute. 

Justice  Oaselee. — There  is  no  subject  upon  which, 
lier  periodsj  there  has  been  more  fluctuation  in  the 
MIS  than  upon  this.  Of  late,  however^  the  rule  has 
very  clearly  and  accurately  defined. 


1830. 


Justice  BosANQVET. — I  am  of  the  same  opinion*  It 
r  desirable  that  exceptions  to  the  rule  now  establish- 

the  allowance  of  interest  should  not  be  too  frequent* 
the  face  of  the  contract  in  question^  there  is  no  sti- 
90  for  the  payment  of  interest ;  neither  b  it  a  mer- 
}  contract,  although,  perhaps,  it  may  relate  to  a  mer- 
s  transaction:  nor  is  there  any  usage  to  warrant  the 
mee  of  interest 

Rule  absolute. 


Ward  and  Another  v.  Smith. 


Friday, 
June  25tA. 


[8  was  an  action  for  a  libel  contained  in  the  follow-  The  pUinOfi 
Iter,  written  by  the  defendant,  and  sent  by  him  to      ^"*  ^ 


rsi  Weston  §[  Clouston,  merchants,  at  Sierra  Leone: — 

''  London,  17th  September,  18^. 
)ear  Sirs, — ^The  annexed  is  a  copy  of  our  last;  since 


a  contract  for 
the  supply  of  a 
quantity  of 
African  timber 
to  the  Navy 
Board,  agreed 
to  divide  it  with 
the  defendant's 

we  have  received  yours  of  the  21st  June,  covering  *><>»"«»  *«  \*5' 

''  1  /.  .         ^'  undertaking 

lading  for  two  hundred  and  seventy- two  logs  of  tim-  to  supply  the 

*  plainuflb  with 

their  moiety  of 
cr  at  a  certain  vrice,  and  to  take  their  bills  for  the  amount.  This  agreement  was  subse- 
abandoned  by  the  defendant,  on  some  difficulty  arising  as  to  the  measurement  of  the  tim- 
i  the  defendant  wrote  to  Messrs.  W.  Sf  C,  of  Sierra  Leone  (who  were  correspondents  and 
to  his  firm),  a  letter  strongly  reflecting  upon  the  character  of  the  plaintiffs,  stating  them  to 
tdiiooi  finr  everything  but  fair  dealing  and  a  strict  adherence  to  their  engagements."  In 
1  of  libel,  it  was  left  to  the  Jury  to  say,  whether  the  letter  was  written  feurly  and  honestly* 
I  teaSdoos  intention  to  injure  Uie  plaintiffb.  The  Jury  having  found  for  the  defendants— 
(t  diiadtd  a  new  trial:— H«M  also,  that  the  transmission  of  the  letter  by  the  defendant  to 
yr.  ^  C  wai  luffident  evidence  of  publication  by  him. 
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1630.  ber,  per  Deveron,  with  bill  on  Mr,  Laing^  5261.;  behu 
accepted  it  for  350/.^  two-thirds  the  amount  of  the  timber; 
and  the  remainder  is  to  be  paid  in  cash,  on  the  deliYeryof 
the  cargo,  as  per  contract,  of  which,  we  believe,  you  were 
furnished  with  a  copy.  The  Navy  Board  have  cone  to 
the  determination,  which  they  state  to  be  unalterable,  dnl 
the  timber  shall  be  measured  strictly  in  conformity  to  the 
drawings  and  models  referred  to  in  the  contract,  and  there- 
by making  it,  as  we  have  before  explained  to  you,  perfied* 
ly  square  timber.  We,  of  course,  have  nothing  to«doiidi 
it  on  those  terms.  The  contractors,  however,  are  dete^ 
mined  to  go  on,  and.  for  that  purpose  have  appointed  Ml 
Barber  their  agent,  to  purchase  the  timber  necessaij  to 
fulfil  it,  authorizing  him,  we  presume,  by  powers  of  attw- 
ney  or  otherwise,  to  draw  bills  on  them  for  the  cargoes  tf 
they  are  shipped.  We  confess  ourselves  at  a  loss  wlHt 
advice  to  give  you  under  these  circumstances ;  for,  die 
contractors  are  notorious  for  every  thing  but  fair  dealing 
and  a  strict  adherence  to  their  engagements;  and,  should 
any  dispute  or  difficulty  arise  between  them  and  the  Boaid, 
as  to  the  description  and  measurement  of  the  timber,  dief 
would  with  little  ceremony  turn  round  and  set  Mr.  Barber 
and  his  bills  at  defiance.  However,  the  better  plan  pio> 
bably  will  be  to  act  with  Mr.  Macatdey  and  Mr.  M^Car- 
mick,  and  on  no  account  to  make  an  engagement  to  ezteai 
beyond  the  present  season.  Let  the  timber  be  described 
in  the  same  way  as  in  the  contracts  we  have  hereto&ie 
made  for  you,  and  subject  to  the  customs'  measure,  ob- 
taining Mr.  Barber's  approbation  as  to  quality  and  dimen- 
sions, although  that  would,  we  suspect,  have  little  weigbt 
.  with  them.  Two  pounds  seventeen  shillings  and  six-pence, 
or  three  pounds  per  load,  should,  we  think,  be  the  priee 
for  timber  of  twenty-three  feet  and  upwards,  and  fourteei 
inches  square.  Probably  the  most  favourable  time  to  ne- 
gotiate the  sale  would  be  when  he  is  surrounded  byshqis* 
To  keep  our  market  supplied,  we  shall  send  out  the  Wboi' 
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\e  (fiYe  hundred  and  twenty  tons),  to  leave  this  in  N<h  1830. 
9mbery  for  a  cargo  of  timber  twenty  feet  length  and  up- 
wards: you  will  therefore  prepare  for  her.  The  contract^ 
up  to  this  moment^  has  not  had  the  slightest  effect  on  the 
price.  We,  however,  suspect  that  things  cannot  remain 
.kmg  in  their  present  state. 

''  We  remain,  Gentlemen,  &c.  &c. 

Forster  ^  Smith:* 

.  The  cause  was  tried  before  Lord  Chief  Justice  Tindal, 
at  the  Sittings  in  London  after  last  Hilary  Term,  when 
ilie  following  facts  appeared  in  evidence : — 

Messrs.  Forster  ^  Smith,  together  with  two  other  mer- 
eantile  bouses,  had  sent  in  a  tender  to  the  Navy  Board 
for  a  supply  of  Africanteak.  The  plaintiffs,  however, 
who  had  sent  in  a  tender  at  a  lower  price,  obtained  the 
contract.  It  was  afterwards  agreed  between  the  plaintiffs 
pod  Messrs.  Forster  ^  Smith,  that  the  contract  should  be 
divided  between  them,  the  latter  undertaking  to  supply 
the  plaintiffs  with  half  the  timber,  to  be  deUvered  at  Sier^ 
ra  LeonCf  at  2L  17«.  6d.  per  load,  subject  to  the  dock- 
yard receipt  and  measurement,  and  according  to  the  terms 
of  the  contract;  and  for  which  they  agreed  to  take  the 
plaintiffs'  bills.  This  agreement  was  entered  into  on  the 
assumption  that  the  timber  would  be  received  by  the  Na- 
vy Board  in  the  usual  manner,  that  is,  not  strictly  as  stat- 
ed in  the  contract.  But  it  afterwards  appearing  that  they 
bad  come  to  the  determination  mentioned  in  the  letter 
above  set  forth,  of  requiring  the  timber  to  conform  exact- 
ly to  the  drawings  and  models,  thus  rendering  the  con- 
tract  less  beneficial  to  the  parties,  Messrs.  Forster  ^  Smith 
declined  to  participate  in  it.  The  letter  containing  the 
i^leged  libel  was  afterwards  written  by  the  defendant;  the 
firm  to  which  it  was  addressed  being  that  through  which 
tl^e  moiety  of  the  timber  was  to  have  been  furnished  to  the 
^plwitiffs  under  the  agreement  entered  into  with  Forster 
^  Smith. 
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1830.  On  the  part  of  the  defendant,  it  was  contendedj  that  tk 

letter  m  question  was  in  the  nature  of  a  privileged  colilttii« 
nication,  it  having  been  addressed  by  the  defbndatit  toi 
house  with  which  he  was  in  the  habit  of  correspondfaigi 
and  in  whose  well-being  he  was  (as  a  creditor)  interested  i 
and  also  that  there  was  no  proof  of  publication  by  the  An 
fendant,  the  mere  fact  of  his  having  sent  it  to  Mesm. 
Weston  %  ChustoH,  not  being  sufficient. 

His  Lordship,  however,  held  the  transmission  of  die 
letter  by  the  defendant  to  Messrs.  Weston  Sf  Clmuton^  to 
be  sufficient  evidence  of  a  publication  by  him;  and  held! 
it  to  the  Jury  to  say,  whether  the  letter  waa  written  hSakj 
and  honestly,  or  with  a  malicious  intention  to  injure  Ibe 
plaintiffs.  ^ 

The  Jury  having  found  for  the  defeddatit — 

Mr.  Serjeant  fFUde,  in  the  last  term,  obtained  a  nil 
nisi  that  thb  verdict  might  be  set  asidoi  and  a  new  trial 
had,  on  the  ground  of  the  vei^diot  being  against  evideiM 
He  admitted  that  the  communication,  if  made  fairly  ind 
honestly,  would  have  been  privileged;  but  contended  tint 
its  falsehood  and  malice  were  manifest  from  the  defhod- 
ant's  own  conduct — he  having  in  the  first  instatiee  agretf 
to  take  the  plaintiff's  own  bills^  which  shewed  that  histsd 
opinion  as  to  their  character  was  not  such  as,  for  purpoiei 
of  his  own,  he  chose  to  represent  to  his  eorrespoodentti 
and  that  such  a  line  of  conduct  on  his  part  could  only  hsM 
been  occasioned  by  a  feeling  of  annoyance  at  the  losiflf 
the  contract* 

Mr«  Serjeant  Taddy  now  shewed  eause. — ^The  natiini 
of  commercial  commimications  renders  it  neoessaiy  tbit 
they  should  be  privileged.  In  the  case  of  3f'2>oa^gf«t0r« 
Claridge{a),  a  letter  addressed  by  the  defendant  to  tUrf 
persons,  charging  the  plaintiff,  a  solicitor,  wldi  impti^ 

(«)  1  Camp.  267. 
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in  die  management  of  their  concerns^  was  held  1630. 
libelloos,  it  appearing  that  the  defendant  was 
tterested  in  the  affairs  which  he  had  supposed  to 
D  mis-managed  by  the  plaintiff.  Lord  EUenbo^ 
sre  said :  ''  If  a  communication  of  this  sort,  which 
aeant  to  go  beyond  those  immediately  interested 
e  the  subject  of  an  action  for  damages,  it  would 
lible  for  the  affairs  of  mankind  to  be  conducted*** 
Mm  Y.  Bigg  (a),  the  plaintiff,  a  dealer  in  beer, 
;  of  brewers,  and  selling  it  to  publicans,  being 
open  an  account  with  the  defendant,  a  brewer, 
icame  his  surety  for  the  price  of  such  beer  as 
ran  time  to  time  be  supptied  to  him,  the  defend* 
liaing  to  inform  the  surety  of  any  default  in  his 
I  made  by  the  plaintiff*  After  the  parties  had 
[Other  for  some  time,  the  defendant  went  to  the 
d  said,  that  the  plaintiff  wished  to  cheat  him,  that 
3nt  back  as  unmerchantable,  beer  which  he  him- 
adulterated,  and  that  he  was  a  rogue  and  a  rascoL 
AS  no  evidence  that  any  cause  existed  to  justify 
piage,  it  merely  appearing  that  a  debt  was  due 
plaintiff  to  the  defendant  for  beer:  but,  inasmuch 
urety,  to  whom  the  communication  was  made,  was 
d  with  the  transaction.  Lord  EUenborough  was  in- 
think  it  privileged — saying,  that,  **  even  if  the 
tations  which  he  (the  defendant)  made  were  in- 
e  and  unfounded,  still,  if  he  really  believed  them 
ne  to  be  true,  he  could  not  be  said  to  have  acted 
dy."  In  the  present  case,  it  is  admitted  that  the 
ication  was  in  itself  confidential  and  privileged; 
contended  that  there  was  evidence  of  malice  suflB- 
trong  to  prevent  the  application  of  the  rule  as  to 
d  communications.  The  case  of  Dunman  v.  Bigg 
lat  the  mere  circumstance  of  a  party  using  strong 
"oper  language,  or  going  beyond  that  which  facts 

(a)  1  Camp.  269,  n. 
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will  warrant,  does  not  destroy  the  privilege.  Here,  the 
communication  was  bond  fide,  though  perhaps  it  coDtaiat 
a  mistaken  expression  of  opinion  respecting  the  probable 
conduct  of  the  plaintiffs  in  a  supposed  event.  iPDougidl 
V.  Claridge  also  shews  that  the  party's  being  interested 
in  the  subject-matter  of  the  communication,  wiU  protect 
him  from  an  action.  Here,  the  defendant  was  interested, 
Messrs.  Weston  ^  Clouston  being  correspondents  and 
debtors  to  the  firm  of  which  he  was  a  member.  It  is  dear 
also  that  the  letter  was  not  intended  to  injure  the  plaintift 
here;  it  was  merely  written  as  a  guide  to  Messrs.  Wttkik 
Sf  Clouston  in  negotiating  with  the  plaintiffs'  agent  the  ttk, 
of  the  timber.  The  question  of  malice  has  already  beo^ 
sufficiently  and  properly  submitted  to  the  Jury,  andthqi 
have  by  their  verdict  negatived  that  the  communicatki 
was  other  than  bond  fide. 


Mr.  Serjeant  Wilde,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Tindal. — Without  ezpressiog  afl{ 
opinion  that  might  prejudice  the  cause  on  the  rehearii^ 
we  think  that,  on  payment  of  costs,  the  matter  ought  t» 
be  submitted  to  another  Jury. 


Rule  absolute  accordingly* 
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IN  THE  EXCHEQUER  CHAMBER. 


Easterby  v.  Sampson  and  Another. 

[In  Error  (a).]  Ju^th. 

[S  was  an  action  of  covenant.     The  declaration  stat-  J.,  by  inden- 
ture of 


It  Sir  Charles  Turner^  Bart.,  before  and  at  the  time  ^citing  that 
Idner  the  indenture  of  demise  thereinafter  mention-  ?****^f^» 

®  ^  by  and  with  the 

IS  seised  in  his  demesne  as  of  fee  of  and  in  one  un-  permisfion  of 
id  third  part  of  and  in  the  tenements,  with  the  ap-  of  fv.  s.  and  c. 
nances,  situate,  &c.,  thereinafter  mentioned  to  have  ^n^Q(^S!eo^ 
demised,  to  wit,  at  &c. :  and  the  said  Sir  Charles  two  third  parts 

,  of  the  demued 

80  seised  thereof,  theretofore,  to  wit,  on  &c.,  at  &c.,  premisei),  tak- 
;ertain  indenture  of  lease  'then  and  there  made  be-  gmeiting-miii 
Sir  Charles  of  the  one  part,  and  Aubone  Surtees,  ;;f»ong*?g «» 

*^       '  '    them,  situate 

Surtees,  George  Doubleday,  the  defendant,  Walter  upon  part  of 
and  Frederick  Hall^  of  the  other  part — reciting  that  certain  manors, 
ud  Sir  Charles  dXi,  in  the  month  ot  December,  1799,  fe".Je«'rfi?«- 
with  the  said  A.  Surtees,  J.  Surtees.  G.  Doubleday,  g^sf  *f  «"««'» 

,  "      at  their  own  ex- 

efendant,  W.  Hall  and  F.  Hall,  to  demise  to  them  pense,  a  smeU- 
le  term  of  twenty-one  years  from  the  Ist  January  Jr^dlmensioM  " 
next  following,  the  undivided  third  part  of  Sir  Charles  "^^^^^ 

waste,  which 
mill,  &c.,  it  had 
reed  should  be  the  property  of  the  lessor,  fV.  S.,  and  C  F.  F.,  in  lieu  of  the  said  mill,  &c., 
a  down — demised  to  the  defendant  and  five  others  an  undivided  third  part  of  and  in  all 
(uUr  the  mines,  &c.,  then  opened  or  discovered,  or  which  during  the  continuance  of  the  de- 
igfat  be  discovered  under  the  said  waste;  and  also  all  smelting-mills,  &c.,  situate  upon  the 
ste:  with  liberty  to  the  leasees  to  sink  shafts,  and  aUo  to  erect  or  build  upon  any  part  of 
le  all  such  smelting-mills  and  other  buildings  as  might  be  requisite  or  necessary  for  work- 
mines,  and  washing,  dressing,  &c.,  the  ore  and  minerals  raued  therefrom:  and  the  de- 
covenanted  with  the  lessor,  his  heirs  and  assigns,  that  the  lessees  should  keep  the  smelting^ 
yiged  to  be  erected  by  them,  and  all  other  the  buildings  already  erected,  and  which  should 
the  continuance  of  the  demise  be  erected  near  to  the  said  mill,  and  all  watercourses,  Ac., 
and  sufficient  repair ,  and  yield  up  the  same  in  good  repair  at  the  expiration  of  the  term: 
— First,  that,  upon  this  deed,  an  implied  covenant  arose  on  the  part  of  the  defendant  to 
e  smelting-mill,  so  as  to  enable  J.,  the  lessor,  to  sue  for  a  breach  thereof — Secondly,  that 
renant  ran  with  the  land,  inasmuch  as  it  affected  the  mode  of  enjoying  the  demised  pre- 
and  therefore  that  an  action  of  covenant  might  be  maintained  for  the  breach  by  an  aasig- 
he  revcrnon. 

(fl)  RoU  3297. 
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1800}  that  the  said  A.  Swrteet,  J.  Surtees, 
the  defendant,  FT.  HaU,  and  F.  Hall,  had  d 
NHory,  1800,  fay  and  with  the  permisiioa  i 
and  of  William  Sleigh,  Esq.,  and  Charles 
ter,  Esq.,  the  owners  of  the  other  two  thin 
said  mines  and  premises,  taken  down  a  sn 
longing  to  them,  situate  upon  part  of  a 
ground  within  the  manor  of  Arkindale  the 
tioned,  called  Old  Moulds,  and  some  otl 
buildings;  and  that  the  said  A.  Surteet,  • 
DoubUday,  the  defendant,  W.  HaU,  and  f 
gage  to  erect,  at  their  own  expensej  a  smeltin 
dimensions,  with  several  adjoining  buildings 
part  of  the  said  tract  of  waste  ground,  whicl 
water-wheel  belonging  thereto,  and  the  sai 
inga,  it  had  been  agreed  should  belong  to  a 
per^  of  the  said  Sir  Ckarlet,  W.  Sleigh,  t 
ter,  in  lieu  of  the  sud  mill  and  buildings  so 
in  consideration  of  the  rent  thereby  reserve 
covenants  and  agreements  thereinafter  cont 
miae  to  the  said  A.  Surteei,  J.  Surtee»r  G.  I 
defendant.  W.  Hall,  and  F.  HaU,  that  exa 
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or  under  all  the  dioots,  commonSf  wastes,  and  indosed        iS30. 
Unds  situate,  lying,  or'.being  in  or  within  or  parcel  of  the 
lefsral  manors  or  lordships,  or  reputed  manors  or  lordships 
ot  ArUmiale^  NeuhForest,  and  Hope,  in  the  county  of 
York,  or  any  of  them,  or  any  part  thereof  respectively; 
and  also  of  and  in  all  mines  and  seams  of  coal,  and  quar* 
pu  of  stone,  then  found,  discovered,  or  opened,  or  which 
duraig  the  continuance  of  that  demise  could,  should,  or 
B^ht  be  found,  discovered,  or  opened,  in  or  within  the 
Mid  manors  or  lordships,  or  reputed  manors  or  lordships, 
or  any  of  them,  or  any  part  thereof  respectively;  and  also 
of  and  in  all  smelting-mills,  stamping-mills,  refining-mills, 
sloie-houses,    work-houses,   smiths'    forges,    bingsteads, 
sheds,  hovds,  and  buildings,  situate,  standing,  or  being  in 
or  upon  any^part  of  the  said  moors,  commons,  or  wastes, 
which  then  were,  or  at  any  time  theretofore  had  been 
eoomionly  used  or  employed  for  mining  purposes,  to- 
gether with  full  and  free  liberty,  power,  and  authority  to 
sad  for  the  said  A.  Surieesy  J.  Suriees,  G.  Doubleday^ 
die  defendant,  W.  Hall,  and  F.  HaU,  their  executors,  &c., 
and  dieir  and  every  of  their  agents,  miners,  workmen  and 
servants,  from  time  to  time,  and  at  all  times  during  the  con- 
tfamance  of  that  demise,  to  dig,  sink,  drive,  work,  and  make 
grooves,  shafts,  pits,  drifts,  sumps,  waygates,  adits  and  le- 
Tels,  and  to  use  all  other  lawful  ways  and  means  whatso* 
ever  (hushing  in  any  lands  or  grounds  lying  within  the  said 
manors,  or  any  of  them,  and  which  on  the  day  of  the  date 
(^the  said  indenture  were  inclosed,  only  excepted,  unless 
the  same  should  be  done  with  the  licence-  and  consent  in 
writing  of  the  lords  of  the  said  manors  for  the  time  being, 
to  be  signified  as  thereinafter  was  mentioned),  for  the 
searching  for,  finding,  discovering,  winning,  working,  and 
getting  of  the  lead,  tin,  and  copper  ore,  and  coal,  and  all 
other  minerals  and  fossils  of  what  nature  or  kind  soever, 
and' for  working  the  said  quarries,  and  burning  lime  in  or 
upon  all  or  any  of  the  moors,  commons,  wastes,  and  indos- 
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1830.         ed  lands,  situate,  lying,  or  being  in  or  within  or  parcel  of 
1,    "  the  manors  or  lordships  or  reputed  manors  or  lordships  of 

Eabterbt  r  r  r 

V.  ArJcindalej  New  Forest^  and  Hope  aforesaid,  or  any  of 

them,  or  any  part  thereof  respectively;  and  one  third  part 
or  share  of  the  said  lead,  tin,  and  copper  ore,  and  coal,  anl 
all  other  minerals  and  fossils  of  what  nature  or  kind  soeYer, 
which  should  be  so  found,  raised,  or  gotten,  to  have,  leai,' 
and  carry  away,  and  take  and  convert  to  and  for  the  pro- 
per use  and  benefit  of  the  said  A*  SurteeSf .  J.  SurteeSf  G. 
Doubleday,  the  defendant,  W.  Hall,  and  F.  Hall,  thdr 
executors,  &c. ;  but  so  as  that  in  or  by  the  use  or  exeicitt 
of  the  powers  or  authorities  thereby  given  the  site  or  fomi* ' 
dation  of  any  house,  mill,  or  other  building,  should  not  be 
hindered,  nor  the  soil  in  any  yard,  court,  garden,  planta-^ 
tion,  or  orchard,  adjoining  or  contiguous  to  any  house  or 
building,  be  opened  or  broken;  and  also,  with  full  and  fiee 
liberty,  power,  and  authority  (but  so  far  only  as  the  stid 
Sir  Charles  could  or  might  lawfully  grant  the  same,  and 
not  otherwise,)  to  and  for  the  said  A.  Surtees,  J.  Surteeif 
G.  Doubleday,  the  defendant,  W.  Hall,  and  F.  Hall,  their 
executors,  &c.,  and  their  and  every  of  their  agents,. minen, 
workmen,  and  servants,  from  time  to  time  and  at  all  times 
during  the  continuance  of  that  demise,  to  have  ground" 
room,  heap-room,  and  pit-room  in  and  upon  the  said  mogn, 
commons,  wastes  and  inclosed  lands,  as  well  for  the  laying 
and  placing,  washing,  dressing,  and  storing  of  the  ores,  mi- 
nerals and  fossils,  coal  and  stones  which  should  firom  time 
to  time  be  so  wrought,  won,  or  dug  forth  or  out  of  die 
mines  and  quarries  of  which  one  third  part  was  thereimif- 
ter  demised,  and  arise  from  the  waste  hillocks  situate  upoit 
the  said  manors  or  lordships,  as  also  of  such  stones,  earth,- 
gravel,  metal  and  rubbish  as  should  proceed  or  be  bad, 
gotten,  or  come  forth  or  out  of  the  same  mines  and  qlla^ 
ries  in  the  winning  and  working  thereof;  and,  for  any  of 
those  purposes,  to  make,  lay,  and  use  waggon-ways  and 
other  ways  in,  through,  over,  along,  and  upon  the  said- 
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DOOTSi  commons^  wastes  and  inclosed  lands,  and  also  free         1830. 
ftjr,  leave  and  passage,  and  ingress,  egress  and  regress  in, 
ipoD,  over  and  along  the  said  moors,  commons,  wastes  and  r. 

odiMed  lands,  as  well  on  foot  and  on  horseback,  as  with 
tarts,  carriages,  and  horses,  to  and  from  the  said  mines  and 
[Uirries ;  And  likewise  with  full  and  free  liberty,  power  and 
othority  (but  so  far  only  as  the  said  Sir  Charles  could  or 
nigfat  lawfully  grant  the  same,  and  not  otherwise,)  to  and 
bribe  said  A.  SurteeSf  J.  Suriees,  G.  Douhleday,  the  de- 
iendant,  W.  HaUf  and  F.  HaU^  their  executors,  &c.,  and 
heir  agents,  miners,  servants  and  workmen,  from  time  to 
ime  and  at  all  times  during  the  continuance  of  that  demise, 
0  divert  or  turn  any  water-course  or  water-courses,  and 
odig  and  make  any  water-courses,  drains,  adits,  levels, 
lendies,  dams,  or  sluices,  in,  upon,  or  through  any  part 
if.  the  said  moors,  commons,  wastes  and  inclosed  lands 
rifliin  the  said  manors  or  lordships  of  Arkindale^  New-Fo- 
Vf/,  and.Hope^  or  any  of  them,  or  any  part  thereof  re- 
ipectively,  for  working  any  machinery  or  engines  for  the 
Kirpose  of  mining,  or  for  washing,  cleansing,  dressing, 
melting,  refining,  or  manufacturing  the  lead,  tin  and  cop- 
per ore,  and  minerals  and  fossils  which  should  or  might  be 
luied  or  gotten  as  aforesaid,  and  be  produced  from  such 
inite  hillocks  as  aforesaid;  And  with  full  and  free  liberty, 
poiwer  and  authority  (but  so  far  only  as  the  said  Sir  Charles 
xxdd  or  might  lawfully  grant  the  same,  and  not  otherwise,) 
to  and  for  the  said  A.  SurteeSy  J.  Surtees,  G.  Doubleday, 
^defendant,  W.  Hall,  and  F.  Hall,  their  executors,  &c., 
^  do,  perform  and  execute  all  such  other  works,  matters 
md  things  (hushing  as  aforesaid  only  excepted)  as  should 
irudght  be  necessary  for  winning  and  working  the  said 
oines  and  quarries,  and  dressing  and  smelting  the  ore  and 
niiierals  obtained  therefrom  and  from  the  waste  hillocks 
({Km  the  said  manors  or  lordships;  And  also  full  and 
t^  liberty,  power  and  authority  to  and  for  the  said  A, 
^uriees,  J*  Surtees,   6.  Doubleday,  the  defendant,   W. 
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1830.         Hall,  and  F.  Hall,  their  executors,  &c.,  during  the  con&h 


■V ^ 


-,  uance  of  that  demise,  to  erect  or  build  in  or  upon  anjpst 

V.  of  the  said  moors,  commons,  wastes,  and  lands  then  nmB- 
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closed,  all  such   smelting-mills,    stamping-mills,  rolfittg* 
mills,  crushing-mills,  refining-mill8,roasting-house8,si]udii* 
forges  and  furnaces,  chimnies,  engines,  store-housesjhofdii 
lodges,  sheds,  bingsteads,  and  other  buildings  or  erectim 
as  should  or  might  be  requisite  or  necessary  for  the  better 
and  more  effectually  winning  and  working  of  the  nid 
nunes  and  quarries,  and  for  washing,  dressing,  smeltiBgi 
refining  and  manufacturing  the  lead,  tin  and  copper  oifti 
fossils,  stones  and  minerals  which  should  be  raised  or  gol* 
ten  in,  within,  upon,  from  or  out  of  the  said  moors,  earn* 
mons,  wastes  and  inclosed  lands  and  waste  hillocks,  or  any 
of  them,  or  any  part  thereof;  and  also  to  dig,  take  aid 
carry  away  peat  and  turf  off  and  from  the  said  moors  aid 
commons  for  the  purpose  of  roasting,  smelting  or  refinqg 
the  ore  raised  out  of  the  said  mines,  or  for  working  steta^ 
engines  or  other  engines,  and  for  the  use  of  the  mineiSi 
agents  and  workmen  employed  in  working  the  same  both 
at  their  dwelling-houses  and  at  the  level-heaps  or  sbaft* 
heaps;  and  also  to  take  and  get  ling  from  the  said  flMxni 
or  commons  for  the  like  purposes,  and  also  for  the  po^ 
pose  of  thatching  and  covering  any  of  the  buildings  bdoay 
ing  to  the  said  mines,  and  the  houses  inhabited  by  the 
ers,  servants,  agents  and  workmen  employed  and  to  be 
ployed  in  and  about  the  said  mines  and  workhouses,  or  aojF 
of  them,  and  to  do  and  perform  all  such  other  matters  and 
things  whatsoever  (hushing  as  aforesaid  only  excepted)  Ait 
might  be  requisite  or  necessary  for  winning  and  woridng  As 
said  mines  and  quarries,  and  for  washing,  dressing  and 
cleansing,  roasting,  smelting,  refining  and  manufiietniim 
the  lead,  tin  and  copper  ore,  fossils  and  minexEb  vkiA 
should  or  might  be  gotten  or  raised  within,  upon,  or  oot^ 
the  said  moors,  commons,  wastes  and  inclosed  lands,  or  aq^ 
of  them,  or  any  part  or  parts  thereof  respectively,  the  uUi 
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ieeSf  J.  Suriees,  G,  Dofibl^day,  the  defendant^  W.         1830. 
md  F..fl5iff,  their  executors,  &€•,  using  and  exercising      easterby 
trtieSf  powers  and  authorities  thereby  given  in  such  v. 

r  as  to  do  as  little  spoil  or  damage  as  might  be  to 
d  moors,  commons,  wastes  and  inclosed  lands,  and 
1  and  herbage  thereof,  and  making  such  compensa- 
ad  satiafiiction  from  time  to  time  for  any  spoil  or 
e  to  be  done  to  such  present  inclosed  lands  or  grounds 
J  the  use  or  exercise  of  all  or  any  of  the  liberties, 
i  or  authorities  thereby  given  or  granted,  as  were 
lafter  mentioned :  To  have  and  to  hold  the  said  un- 
1  third  part  or  share  of  the  said  mines,  minerals  and 
»,  and  all  other  the  premises  thereinbefore  mention- 
i  intended  to  be  thereby  demised,  and  all  and  singu- 
I  powers,  privileges  and  authorities  thereby  given  or 
d,  with  the  appurtenances,  to  the  said  A.  Surtees, 
ieeSf  6.  Doubleday,  the  defendant,  fF.  Hally  and 
\Uf  their  executors,  &c.,  from  the  1st  January  next 
g  the  day  of  the  date  thereof,  for  and  during  the 
f  nineteen  years,  &c.,  at  and  under  a  certain  rent 
le  by  the  said  A,  Surtees,  J*  Surtees,  G.  Doubleday, 
^fendant,  W.  Hall,  and  F.  HaU,  to  the  said  Sir 
rf,  his  heirs  and  assigns,  as  in  the  said  indenture  was  j 

med:  and  the  said  defendant  did,  in  and  by  the  said  j 

ipre  of  lease,  for  himself  and  his  heirs,  executors,  ^ 

ovenant,  promise  and  agree  to  and  with  the  said  Sir  \ 

€8f  his  heirs  and  assigns  (amongst  other  things),  in  \ 

rt  following  (that  is  to  say),  that  the  said  A.  Surtees^ 
iees,  G.  Doubleday,  the  defendant,  JV.  Hall,  and  i 

iB,  their  executors,  &c.,  should  and  would,  during  I 

ntinuance  of  the  said  demise,  maintain,  preserve  and  | 

lie  said  smelting-mill  engaged  to  be  erected  and 
ly  them,  with  the  water-wheel  to  the  same  belonging, 

le  lobbies,  ore-house,  and  other  houses,  bingsteads,  ^ 

and  other  buildings  already  erected,  and  which  dur- 

rr2 


i: 


snouid  and  would  also,  at  tue  expiraaon  or  c 
determination  of  the  said  term,  quit  and  delive 
and  sufficient  order  and  repair  all  such  ami 
workhouses,  storehouses,  wood-houses,  sheds, 
other  bmldinga,  as  should  within  two  years  nei 
the  ezpiradon  or  other  sooner  determinatioE 
demise,  be  used,  occupied  or  employed  by  the 
tees,  J.  Surteea,  O.  Doubteday,  the  defimdan 
and  F.  Hall,  their  executors,  &c.,  agents  or  vi 
mining  purposes. 

The  declaration  then  averred  an  assignmenl 
version  of  and  in  the  demised  premises  by  Su 
one  George  Brown,  his  heirs  and  assigns;  a 
Bud  George  Brown  devised  the  some  to  the  p] 
died,  whereby  the  plaintiffs  became  and  were  i 
aaid  demised  premises  in  their  demesne  as  of  { 
Three  breaches  were  assigned: — 
First — That  the  said  defendant  did  not  noi 
did  nor  would  the  said  A.  Surtees,  J.  Surieea, 
day,  W,  Hall,  and  F.  Hall,  or  any  of  them,  dui 
tinuance  of  the  said  demise  by  the  said  first-m 
denture  granted,  and  after  the  pluntiffs  becax 
of  the  eaid  reversion  of  and  in  the  demised 
afbreaaid,  uid  after  the  death  of  George  Br 
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aneltrng-mill  so  taken  down  as  in  the  said  first-mentioned  1830. 
indenture  in  that  behalf  mentioned,  with  a  water-wheel  exsterby 
ud  adjoining  buildings,  upon  another  part  of  the  said  ^  »• 
tract  of  waste  ground  in  the  said  first-mentioned  indenture 
oentionedy  according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  first-mentioned  indenture,  and  of 
the  said  covenant  so  in  that  behalf  made  as  aforesaid,  but 
whoDy  neglected  and  refused  so  to  do;  and  the  said  smelt- 
i^-mill  of  larger  dimensions,  with  the  water-wheel  and 
boildmgs  as  aforesaid,  were  unerected  and  unbuilt,  con- 
trary to  the  tenor  and  effect  of  the  said  first-mentioned  in- 
denture, and  of  the  covenant  so  made  as  aforesaid,  to  wit, 
at&c;  and  that,  by  reason  of  the  said  breach  of  covenant, 
the  said  demised  premises  were  of  much  less  value,  to  wit, 
less  by  3,000/.,  than  they  otherwise  would  have  been,  and 
that  the  plaintiffs  had  not  been  able  to  sell  or  let,  and  had 
been  hindered  and  prevented  from  either  selling  or  letting 
the  same  for  so  large  a  price  or  at  so  large  a  rent  or  so 
beneficially  or  advantageously  as  they  otherwise  might 
hsTe  done. 

Sectmdly — That  the  defendant  did  not  nor  would,  nor  did 
nor  would  the  said  A.  Surtees,  J.  SurteeSy  G.  Doubleday^ 
^^  HaUf  and  F.  Hall^  or  any  of  them,  during  the  con- 
tinuance of  the  said  demise,  and  whilst  the  plaintiffs  were 
10  seised  as  last  aforesaid,  and  after  the  death  of  the  said 
Owge  Braum^  maintain,  preserve  and  keep  the  said  smelt- 
hig^nill  instead  of  the  said  smelting-mill  and  premises  so 
tiken  down  as  aforesaid  in  the  said  indenture  in  this  count 
first  mentioned,  erected  and  built  by  them,  with  the  water- 
wheel  to  the  same  belonging,  and  the  lobbies,  ore-houses, 
and  other  houses,  bingsteads,  sheds  and  other  buildings 
erected  contiguous  or  near  to  the  said  last-mentioned  mill, 
and  all  water-courses,  dams  and  sluices  which  led  to  or  had 
any  communication  therewith,  in  good  and  sufficient  con- 
dition and  repair,  according  to  the  form  and  effect,  true 
intent  and  meaning  of  the  said  first-mentioned  indenture 
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1830.         in  that  behalf;  but,  on  the  contrary  thereof,  the  defend- 

^    ^    ^^      ant  and  the  said  A,  Surtees,  J.  Surtees^   G.  Zhubkdmft 

V.        .    W.  Hall,  and  F,  Hall,  after  the  making  of  the  said  fini- 

C  A  mf  P8AM 

mentioned  indenture,  and  during  the  continuance  of  the 
said  demise,  and  after  the  death  of  the  said  George  Brom, 
and  after  the  plaintiffs  became  so  seised  as  last  aforeaid, 
to  wit,  on  &c.,  and  from  thence  for  a  long  space  of  time,  to 
wit,  from  thence  until  the  determination  of  the  said  ten^ 
suffered  and  permitted  the  said  smelting-mill  erected  aol 
built,  with  the  water-wheel  to  the  same  belonging,  and  die 
lobbies,  ore-houses,  and  other  houses,  bingsteads^shediaol 

other  buildings,  as  in  the  first-mentioned  indenture  mentioi- 
ed,  and  the  water-courses,  dams  and  sluices  which  led  to 
and  had  communication  therewith,  to  be  and  continue, 
and  the  same  were  for  and  during  all  that  time  ruinoa^ 
prostrate,  fallen  down,  foul^  miry,  choked  up  and  in  gmt 
decay,  and  in  bad  and  insufficient  condition  and  reptfi 
for  want  of  needful  and  necessary  maintaining,  preterfi^g 
and  keeping  the  same  in  good  and  sufficient  condition  aol 
repair;  contrary,  &c.,  &c. 

Thirdly — That  the  defendant  did  not  nor  would,  Bor 
did  nor  would  the  said  A,  Surtees,  J.  Surieee,  6.  DanU^ 
day,  W.  Hall,  and  F.  Hall,  at  the  expiration  of  the  aiii 
term,  yield  up  or  deliver  up  the  said  smelting-mill  engagei 
to  be  erected  and  built  as  in  the  said  indenture  mentifflwj, 
with  the  water-wheel  to  the  same  belonging,  and  the  Uh 
hies,  ore-houses  and  other  hoUses,  bingsteads,  sheds  vi 
other  buildings  contiguous  or  near  to  the  said  millf  as  a 
the  said  first-mentioned  indenture  mentioned,  and  all  wa- 
ter-courses, dams  and  sluices  which  led  to  or  had  anyeoB- 
munication  therewith,  in  good  and  sufficient  conditions' 
repair,  according  to  the  form  and  effect  of  the  said  tmltr 
mentioned  indenture  and  covenant  so  made  by  the  said  d^ 
fendant  as  aforesaid,  &c.  &c. 

The  defendant  demurred  generally,  and  theplaintifi 
joined  in  demurrer. 
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Tlie  Court  of  Kings  Bench  having  given  judgment  for        1830. 
tbe  piaintiffii  below,  the  defendant  below  brought  a  writ  of     gj^gTERBT 
ciTor. 

The  points  to  be  argued  in  support  of  the  error  were — 
firsts  **  that  the  lease  mentioned  and  set  forth  in  the  plead- 
ings did  not  contain  any  covenant,  expressed  or  implied, 
by  the  lessees  with  the  lessor,  to  erect  a  smelting-mill  of 
larger  dimensions  than  the  smelting-mill  recited  to  have 
been  taken  down,  with  a  water-wheel  and  adjoining  build- 
ings;"— secondly,  **  that,  assuming  such  a  covenant  to  be 
contained  in  the  lease,  it  was  a  covenant  running  with  the 
bmd,  and  the  plaintiffs  had  not  s)iewn  any  title  to  the  waste 
upon  which  the  mill  was  to  have  been  built." 

Ur.  Broderiekf  for  the  plaintiff  in  error. — In  the  consi- 
deration of  thb  case,  it  becomes  material  to  look  to  the 
terms  of  the  demise,  and  also  to  the  nature  of  the  interest  of 
tbe  lessor  in  the  wastes  in  question. 

The  first  question  is,  whether  there  is  any  covenant,  ex- 
press or  implied,  on  the  part  of  the  lessees  to  erect  a  smelt- 
iBg^mill;  the  second,  whether,  supposing  that  the  demise 
does  embrace  such  a  covenant,  it  passed  to  the  assignee  of 
^  reversion,  so  as  to  give  him  a  right  of  action  for  the 
iKKi-erection. 

finit — At  the  time  of  making  the  demise,  the  mill  was 

^  in  existence;  it  had  been  taken  down  in  pursuance  of 

^  agreement  entered  into  by  the  defendant  and  the  other 

'^^•ees  with  Sir  Charles  Turner  and  two  other  individuals 

^l^o  were,  jointly  with  him,  interested  in  the  wastes. 

^ere  is  clearly  no  express  demise  of  the  mill,  and  the  only 

V^estion  that  can  arise,  is,  whether  a  demise  may  be  impli- 

^  fiom  the  contract  made  by  the  lessees  to  erect  a  mill. 

■^e  case  of  Salioun  v.  Houston  (a),  which  was  the  principal 

\o)  8  J.  B.  Moore,  546;  S.  C.  1      to  by  A.  of  the  first,  B,  of  tbe  se- 
BiQg.  433.    By  a  deed  entered  in-      cond,  and  C.  of  the  third  part— 
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authority  upon  this  point  relied  on  in  argument  in  the  Court 
below^  is  materially  distinguishable  from  the  present;  inai- 
much  as  here  the  recital  of  the  deed  shews  that  there  im 
an  actual  existing  agreement  relating  to  the  rebuUding  of 
the  mill,  between  different  parties — an  express  contract  by 
the  defendant  and  his  co-lessees  with  Sir  Charles  IWier 
jointly  with  two  other  persons;  and,  when  built,  thenfll 
would  belong  to  the  three  jointly.  The  Court,  cannot, 
therefore,  imply  a  separate  contract  to  the  same  efiect  witk 
Sir  Charles  alone.  Expressumfadt  cessare  taciturn.  The 
lessees  being  liable  upon  their  express  contract  to  the  threes 
cannot  also  be  liable  upon  an  implied  contract  to  Sir  Charkt, 
nor,  consequently,  to  his  assignee. 

Secondly. — Supposing  such  an  implied  covenant  mij 
be  collected  from  the  whole  of  the  demise,  is  it  a  coventBt 
which  runs  with  the  land,  so  as  to  entitle  the  assignee  of  the 


after  recitiug,  that  it  had  been 
agreed  that  A,  should  retire  from 
the  business,  and  B.  and  C.  become 
partners  for  ten  years,  to  be  com- 
puted from  the  day  of  the  date  of 
the  deed;  that  the  capital  of  the 
copartnership  should  consist  of 
36.000/.,  24,000/.  of  which  should 
be  advanced  by  A.  for  B.,  and 
12,000/.  to  be  advanced  by  C.  as 
his  proportion — the  deed  proceed- 
ed to  state,  *'  that  whereas  an  ac- 
count of  all  the  debts  and  crecUts 
of  A.f  in  his  business  of  mer- 
chant, had  been  that  day  taken, 
and  the  balance  in  his  favour 
amounted  to  38,033/. ;  and  where- 
as it  had  been  agreed  by  and  be- 
tween A.,  B.,  and  C,  that  the 
whole  of  the  debts  and  credits  of 

A,  should  be  received  and  pud  by 

B,  and  C,  and  that  the  balance  of 
38,033/.  should  be  accounted  for 
and  paid  by  them  in  manner  there- 


inafter mentioned;  and  that,  fortk 
better  enabHng  them  to  collect  aai 
receive  such  credits.  A.,  by  indn- 
ture,  had  asngned  the  debts  mt 
credits  to  them  f*  and  the  deed 
further  witnessed  that  it  was  there- 
by agreed,  "  that,  in  conadentioi 
of  12,000/.  paid  toA.hjC^uik 
share  of  the  capital,  and  for  A 
ing  24,000/.  as  fi.'s  ahue  of  ndk 
capital,  the  sum  of  36,000^  put 
of  the  3Sfi33L  was  to  be  retiM 
by  B.  and  C,  as  thdr  cental  or 
joint  stock,  and  the  remaahf 
2,033/.  pud  to  A.  by  instalmcili) 
at  six,  twelve,  eighteen,  and  twcr 
ty-four  months,  without  inteieiC; 
and,  if  any  of  the  debts  thouU 
prove  bad,  the  loss  shoohi  ke 
borne  by  B.  and  C:— fleA(  ifcit 
this  deed  amounted  to  a  oofeaiit 
by  B,  and  C.  to  pay  the  debts  die 
from  A,  in  his  business  on  thedsf 
of  the  date  of  the  indenture. 
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levcnion  to  sue  thereon?  The  leading  authority  upon  this         IBdO. 
mk}^  is  Spencer's  case  (a),  where  the  rule  is  thus  laid      eastbrbt 
down:^'*  When  the  covenant  extends  to  a  thing  tit  esse, 
parcel  of  the  demise^  the  thing  to  be  done  by  force  of 
the  oovoiant  is  quodammodo  annexed  and  appurtenant  to 
tiie  thing  demised,  and  shall  go  with  the  land,  and  shall 
Kod  the  assignee,  although  he  be  not  bound  by  express 
WMrds;  but,  when  the  covenant  extends  to  a  thing  which 
IB  not  in  being  at  the  time  of  the  demise  made,  it  cannot 
be  appurtenant  or  annexed  to  the  thing  which  hath  no  be- 
ing; as,  if  the  lessee  covenants  to  repair  the  houses  demis- 
ed to  him  during  the  term,  that  is  parcel  of  the  contract, 
and  extends  to  the  support  of  the  thing  demised,  and  there- 
fere  is  quodammodo  annexed  appurtenant  to  houses,  and 
iludlbind  the  assignee,  although  he  be  not  bound  expressly 
by  die  covenant:  but,  in  the  case  at  bar,  the  covenant  con- 
cerns a  thing  which  was  not  in  esse  at  the  time  of  the  de- 
iBue  made,  but  to  be  newly  built  after,  and  therefore  shall 
hind  the  covenantor,  his  executors  or  administrators,  and 
not  the  assignee ;  for,  the  law  will  not  annex  the  covenant 
toathing  which  hath  no  being."  Second  resolution,  ^'  that, 
in  this  case,   if  the  lessee  had  covenanted,  for  him  and 
bis  assigns,  that  they  would  make  a  new  wall  upon  some 
part  of  the  thing  demised,  that,  forasmuch  as  it  is  to  be 
done  upon  the  land  demised,  it  should  bind  the  assignee ; 
for,  although  the  covenant  doth  extend  to  a  thing  to  be 
newly  made,  yet  it  is  to  be  made  upon  the  thing  demised, 
and  the  assignee  is  to  take  the  benefit  of  it,  and  therefore 
shall  bind  the  assignee  by  express  words.     But,  although 
the  covenant  be  for  him  and  his  assigns,  yet,  if  the  thing  to 
be  done  be  merely  collateral  to  the  land,  and  doth  not  touch 
or  concern  the  thing  demised  in  any  sort,  there  the  assignee 
shall  not  be  charged:  as,  if  the  lessee  covenants,  for  him 
and  his  assigns,  to  build  a  house  upon  the  land  of  the  les- 
sor which  is  no  part  of  the  demise,  or  to  pay  any  collateral 

{a)  5  Rep.  16. 
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1830.        turn  to  the  lessor,  or  to  a  stranger,  it  shall  not  bind  the  wh 
^;;;^^     signee,  because  it  is  merely  collateral,  and  in  no  mamiet 
V.  touches  or  concerns  the  thing  that  was  demised  or  that  ii 

assigned  over,  and  therefore  in  such  case  the  assignee  of 
the  thing  demised  cannot  be  charged  with  it  no  more  thn 
any  other  stranger.*'  Here,  the  covenant  (if  any)  is,  to 
erect  the  mill,  &c.,  upon  the  waste  lands  of  the  manon 
mentioned  in  the  deed.  The  waste  itself  was  not  demised; 
nor  does  it  appear  that  it  even  belonged  to  the  lessor:  at 
most,  he  appears  to  have  had  only  the  right  to  oeet 
works  thereon  for  mining  purposes.  It  is  therefore  Eke 
a  covenant  to  erect  a  mill  upon  the  land  of  a  strangefi 
which  clearly  is  not  a  covenant  running  with  the  land.  In 
the  argument  in  the  Court  below,  it  is  assumed  that  the  mil 
in  question  was  not  merely  collateral  to  the  enjoyment  of 
the  mines,  but  materially  tending  to  their  maintenance. 
The  mill,  however,  can  no  more  be  said  to  be  connected 
with  the  working  or  maintenance  of  the  mines,  than  could 
a  corn  mill  be  said  to  be  connected  with  the  cultivation  and 

* 

enjoyment  of  land.  The  judgment  of  the  Oourt  of  Sng'i 
Bench  seems  also  to  have  proceeded  upon  the  same  groond; 
for.  Lord  Tenterden  says  (a) :  **  The  building  that  die  le^ 
sees  covenanted  to  erect  and  maintain  was  of  this  kind:  ft 
was  to  be  built  for  mining  purposes;  it  was  to  be  used 
for  those  purposes;  it  was  to  be  the  property  of  die  minei; 
it  related  to  the  mines,  and  to  the  mines  only;  it  could  not 
be  the  property  of  the  owners  of  the  mines,  except  in  Aat 
character;  if  severed  from  its  connection,  it  would  not  be- 
long to  the  owners.  Can  it  then  be  said  that  these  cof^ 
nants  concern  a  matter  collateral  to  or  unconnected  with' 
the  tenements  demised?"  The  only  use  of  the  smeltiqg- 
mill,  is  the  purifying  the  ore  after  it  is  dug  up  from  the 
mines;  it  is  not  necessary  to  the  obtaining  of  the  ore,  Boe 
a  shaft,  or  the  engines  used  for  working  mines.    The  ndD, 

(a)  9  Barn.  &Cres«.515. 
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erected,  would  only  be  collateral  to  the  enjoy- 
mines,  and  consequently  the  covenant  to  erect 
covenant  running  with  the  land.  Vernon  v. 
id  Vyvjfon  v.  Arthur  (6),  are  clearly  diatmguiah- 
renants  in  both  those  cases  evidently  not  being 
om  or  unconnected  with  the  subject-matter  of 


f.  Alderson^  cantra,  was  stopped  by  the  Court. 

sf  Baron  Alexander  (c)  delivered  the  judg- 
Court: — 

tnent  on  the  part  of  the  plaintiff  in  error  in  this 
i  itself  into  two  points-^r^^,  whether  there  be 
t  at  all  on  the  part  of  the  lessees  in  the  inden- 
ion  mentioned  with  Sir  Charles  Turner ,  the  les- 
a  smelting-mill — secondly  ^  whether,  if  any  such 


8c  Aid.  l^  where  it 
,  covenaDt  to  insure 
emises  utoste  witb« 
•illf  of  mortality,  as 
i  statute  14  Geo,  3, 
b  the  land. 
k  RyL  670;  S.  C.  1 
testator  beiug  seis- 
taia  lands,  and  also 
demised  the  former 
:  three  lives,  cove- 
Qoney  rent,  and,  in 
to,  that  the  lessee 
a  certun  suits  and 
gst  others,  that  he, 
assigns,  should  do 
M)r*s  mill  by  grind- 
such  com  as  grew 
Bed  land.  The  tes- 
ds  devised  the  mill 
version  of  the  land 
tnoUf  who  became 


seised  upon  the  death  of  the  de- 
visor. During  the  demise  of  the 
land,  the  lessee  died  intestate,  and 
his  wife  took  out  administralion 
of  his  estate  and  effects.  An  ac- 
tion of  covenant  being  brought,  as- 
signing for  breach  a  neglect  to 
grind  com  at  the  mill  during  the 
life-time  of  the  lessee,  and  also 
since  his  death — it  was  held  that 
the  reservation  of  the  suit  to  the 
mill  was  in  the  nature  of  a  rent* 
and  that  the  covenant  to  render  it 
ran  with  the  land  whilst  the  owner- 
ship of  the  land  and  the  mill  re- 
mained in  the  same  person,  and 
entitled  the  latter  to  maintun  an 
action  at  common  law  upon  it 
agunst  the  personal  representative 
of  the  lessee. 

(c)  Lord  Chief  Justice   Tindal 
WHP  absent. 


616  CASES  IN  TRINITY  TERM» 

18d0.  covenant  exists,  it  is  a  covenant  runiung  with  the  land,  « 

"     "  as  to  affect  the  assignee  of  the  reversion  of  Sir  Charki* 
V.  Upon  the  first  point,  we  are  of  opinion  that  there  is  a  dii- 

Sampson. 


tinct  covenant  to  the  effect  above  mentioned  in  the 
In  Comyns's  Digest  (a),  it  is  laid  down  ^*  that  any  wonb 
in  a  deed  which  shew  an  agreement  to  do  a  thing,  nub 
a  covenant;*'  and  it  is  perfectly  clear  that  covenant  wiUb 
upon  words  of  agreement  contained  in  the  recital  of  a  deed. 
Upon  the  face  of  the  declaration  in  this  case  is  manifettlj 
disclosed  a  covenant  on  the  part  of  the  lessees  to  erect  a 
smelting-raill  on  a  part  of  the  waste  of  the  manor  demised. 
The  deed  recites  that  the  lessees  had  ^^  by  and  with  the 
permission  of  the  said  Sir  Charles^  &c.,  taken  donB  a 
smelting-mill  belonging  to  them,  situate  upon  part  of  a  truk 
of  waste  ground  within  the  manor  o(  Arkindale,  called  Otf 
Mouldsy  and  some  other  contiguous  buildings,  and  ifirfai- 
gage  to  erect  f  at  tlieir  own  expense,  a  smelting-mill  of  larger 
dimensions,  with  several  adjoining  buildings,  upon  another 
part  of  the  said  tract  of  waste  ground,  which  mill,  with  the 
water-wheel  belonging  thereto,  and  the  said  other  boildr 
ings,  it  had  been  agreed  should  belong  to  and  be  the  pro- 
perty of  the  said  Sir  Charles,  &c.,  in  lieu  of  the  said  wSl 
apd  buildings  so  taken  down  ;**  and  Sir  Charles  then  demM 
to  the  defendant  and  the  other  lessees,  '^  All  that  the  nodi* 
vided  third  part  or  share  of  the  said  Sir  Charles  of  and  is 
all  and  singular  the  mines,  veins,  pipes,  floats,  strings,  and 
parcels  of  lead,  tin,  and  copper  ore,  and  other  minerals  and 
fossils  of  what  nature  or  kind  soever,  which  were  that 
known,  found,  or  discovered,  or  which  could,  should,  or 
might,  during  the  continuance  of  that  demise,  be  opened, 
known,  found,  discovered,  or  gotten,  in,  within,  upon,  firaOf 
or  under  all  the  moors,  commons,  wastes,  and  indoaed 
lands,  situate,  lying,  or  being  in  or  within  or  parcel  of 
the  several  manors  or  lordships,  or  reputed  manors  or  lord- 

(a)  Com.  Dig.  tit.  "  Cotfenant/'  (A.  2.). 
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Aipi  o(  ArH$idalef  New  Forest,  and  Hope,  in  the  county         18d0. 
of  York,  or  any  of  them,  or  any  part  thereof  respectively; 
sod  alflo  of  and  in  all  mines  and  seams  of  coal,  and  quarries  «. 

of  itone  then  found,  discovered,  or  opened,  or  which,  dur- 
ing the  continuance  of  that  demise,  could,  should,  or  might 
be  foond^  discovered,  or  opened  in  or  within  the  said  ma- 
nors, &c,  or  any  of  them,  or  any  part  thereof  respectively ; 
and  also  of  and  in  all  smelting-miUs,  stamping-mills,  refin- 
ing-imllt,  store-houses,  work-houses,  smiths'  forges,  bing- 
iteads,  sheds,  hovels  and  buildings,  situate,  standing, 
or  bring  in  or  upon  any  part  of  the  said  moors,  commons, 
or  wastes,  which  then  were  or  at  any  time  theretofore  had 
been  commonly  used  or  employed  for  mining  purposes.*' 
And  the  defendant,  for  himself  and  his  heirs,  executors, 
ftc,  covenanted  with  Sir  Charles,  his  heirs  and  assigns, 
(imoDgst  other  things),  *^  that  the  said  lessees,  their  exe- 
cntoni,  &C.,  should  and  would,  during  the  continuance  of 
die  said  demise,  maintain,  preserve  and  keep  the  said 
mdHng-miU  engaged  to  be  erected  and  built  by  them,  with 
die  water-wheel  to  the  same  belonging,  and  the  lobbies, 
orc'hoiises,  and  other  houses,  bingsteads,  sheds,  and  other 
bdidings  already  erected,  and  which,  during  the  continu- 
>Doeof  that  demise,  should  be  erected  contiguous  or  near  to 
dte^iaid  miU,  and  all  water-courses,  &c.,  in  good  and  sufS- 
^t  condition  and  repair,  and  should  and  would,  at  the 
^^nration  or  other  sooner  determination  of  the  said  term, 
Tidd  and  deliver  up  the  same  in  good  and  sufficient  condi- 
"OQ  and  repair,  &c.  &c."  Upon  this,  we  are  of  opinion 
diat  there  is  a  distinct  covenant  on  the  part  of  the  defend- 
^  famding  him  and  his  assigns  to  erect  the  smelting-mill 
^  question;  and  that  the  assignee  of  Sir  Charles  Turner 
^  entitled  to  the  benefit  of  that  covenant. 

The  rule  laid  down  in  Spencer's  case  shews  that  all  co- 
^^>Umt8  connected  with  the  thing  demised,  and  important 
^  the  future  use  thereof,  run  with  the  land*  And  in  the 
^^^  of  The  Mayor  of  Congleton  v.  Pattison,  Lord  Ellen- 
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1830.        borough  says  (a):  "A  covenant  in  which  the  assignee  ^ 
Easterby      specifically  named,  though  it  were  for  a  thing  not  in  es^i 
Sampson       **  *^®  time,  yet,  being  specifically  named,  it  would  bind 
hhn,  if  it  affected  the  nature,  quality,  or  value  of  the  thing 
demised,  independently  of  collateral  circumstances;  or  it 
it  affected  the  mode  of  enjoying  it."    That  is  the  gen^ 
rule  to  be  deduced  from  all  the  authorities  upon  this  sulh 
ject. 

It  has  been  contended  that  there  is  ho  demise  of  the  smdt- 
ing-mill,  and  that  there  is  no  necessary  connection  betiffees 
the  smelting*mill  and  the  mines.  The  demise  is  of  a  third 
part  of  the  mines,  &c«,  and  also  of  ^*  all  smeltingHniDi} 
stamping-mills,  &c.,  situate  upon  any  part  of  the  moon, 
&c.,  which  were,  or  at  any  time  had  been  used  for  mining 
purposes;  Together  with  full  and  free  liberty,  power, ani 
authority  to  and  for  the  said  lessees,  their  executors,  &&, 
and  their  and  every  of  their  agents,  miners,  workmen  ani 
servants,  from  time  to  time,  and  at  all  times  during  tk 
continuance  of  that  demise,  to  dig,  sink,  drive,  work  ani 
make  grooves,  shafts,  pits,  &c.,  and  to  use  all  other  lawfid 
ways  and  means  whatsoever  (hushing  in  inclosed  lands  on- 
ly excepted),  during  the  continuance  of  that  demise,  for  the 
searching  for,  finding,  &c.,  of  the  lead,  tin  and  copper  ore, 
coal,  and  all  other  minerals  and  fossils  of  what  nature  or 
kind  soever,  and  for  working  the  said  quarries,  and  bonh 
ing  Ume  in  or  upon  all  or  any  of  the  moors,  &c,  sitoali^ 
lying  or  being  in  or  within  or  parcel  of  the  manors  of  il^ 
kindale,  &c.,  or  any  of  them,  or  any  part  thereof  reflpo^ 
tively,  and  one  third  part  or  share  of  the  said  lead,  tin  or 
copper  ore  and  coal,  and  all  other  minerals  and  fosab  of 
what  nature  or  kind  soever,  which  should  be  so  fooBdyrtts* 
ed  or  gotten,  to  have,  lead  and  carry  away,  and  take  ani 
convert  to  and  for  the  proper  use  and  benefit  of  tkesaidba* 
sees,  their  executors,  administrators  and  assignsj  &c«  ftd; 

(a)  10  EMt,  las. 
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And  also  with  fall  and  free  liberty,  power  and  authority         1830. 
(bat  80  far  only  as  the  said  Sir  Charles  could  or  might 
livfbDy  grant  the  same,  and  not  otherwise),  to  and  for  the 
tiid  lessees,  their  executors,  &c.y  and  their  and  every  of 
AdragentSy  miners,  &c.,  from  time  to  time,  and  at  all  times 
doring  the  continuance  of  that  demise,  to  have  ground- 
roon,  heap-room  and  pit-room  in  and  upon  the  said  moors, 
ftc,  as  well  for  the  laying  and  placing,  &c.,  of  the  ores, 
&C.,  which  should  from  time  to  time  be  so  wrought,  won, 
or  dug  forth  or  out  of  the  mines  and  quarries  of  which  one 
third  part  was  thereinbefore  demised,  and  arise  from  the 
waite  hillocks  situate  upon  the  said  manors  or  lordships, 
aialso  of  such  stones,  earth,  &c.,  as  should  proceed,  &c., 
<Nit  of  the  same  mines  and  quarries  in  the  winning  and 
working  thereof;  and,  for  any  of  those  purposes,  to  make, 
by  and  use  waggon-ways  and  other  ways  in,  &c.,  the  said 
voors,  ftc,  and  also  free  way,  &c.,  and  ingress,  egress  and 
Kgresain,  upon,  over  and  along  the  said  moors,  &c.,  to  and 
from  the  said  mines  and  quarries ;  And  Ukewise  with  full 
and  free  liberty,  power  and  authority  (but  so  far  only  as 
die  said  Sir  Charles  could  or  might  lawfully  grant  the 
me,  and  not  otherwise,)  to  and  for  the  said  lessees,  their 
ttecutors,  &c.,  and  their  agents,  &c.,  from  time  to  time, 
ttd  at  all  times  during  the  continuance  of  that  demise,  to 
dhrort  or  turn  any  water-course  or  water-courses,  and  to 
^and  make  any  water-courses,  drains,  &c.,  in,  upon,  or 
dttoogh  any  part  of  the  said  moors,  &c.,  within  the  said 
BiiK)ra  of  ArtdndalCi  New  Forest^  and  Hope,  or  any  of 
4^  or  any  part  thereof  respectively,  for  working  any 
^hinery  or  engines  for  the  purpose  of  mining,  or  for 
^'Uhing,  &€.,  the  lead,  &c.,  which  should  or  might  be 
l^ttaed  or  gotten  as  aforesaid ;  And  with  full  and  free  liber- 
al power  and  authority  (but  so  far  only  as  the  said  Sir 
Qktrles  could  or  might  lawfulfy  grant  the  same,  and  not 
otherwise,)  to  and  for  the  lessees,  their  executors,  &c.,  to 
do,  perform  and  execute  all  such  other  works,  matters,  and 
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1830.         things  (hushing  as  aforesaid  only  excepted),  as  should  or 
^  might  be  necessary  for  winning  and  working  the  said  nuDCS 

V.  and  quarries,  and  dressing  and  smelting  the  ore  and  mine 

rals  obtained  therefrom  and  from  the  waste  hillocks  upon 
the  said  manors  or  lordships:  And  also  full  and  freelibe^ 
ty,  power  and  authority  to  and  for  the  lessees,  their  execo- 
tors,  &c.,  during  the  continuance  of  that  demise,  to  end 
or  build  in  or  upon  any  part  of  the  said  ntoorSf  ^c,  aB 
such  smelting-mills,  &c.,  as  should  or  might  be  requiflte 
or  necessary  for  the  better  and  more  effectually  winning 
and  working  of  the  said  mines  and  quarries^  and  for  wadi- 
ing,  &c.,  the  lead,  tin  and  copper  ore,  kc,  which  shonU 
be  raised  or  gotten,  in,  within,  upon,  from  or  out  of  the 
said  moors,  &c."    All  these  are  clearly  connected  with  die 
demise.     It  might  be  a  question  whether  the  deed  £1 
not  amount  to  an  absolute  demise  of  all  Sir  Charles  Tm^ 
ner's  interest  in  the  moors  upon  which  the  smelting-niD 
was  to  be  built.     It  is  not  necessary,  however,  to  go  that 
length  upon  the  present  occasion:   it  is  sufficient  to  sij 
that  we   think   the   possession   of   the   smelting-oiill  ii 
directly  connected  with  the  enjoyment  of  the  mines;  and 
although,  as  has  been  contended,  it  may  not  be  necessai; 
to  the  enjoyment  of  the  mines,  yet  it  clearly  affects  die 
mode  of  enjoying  them.    We  therefore  think  that  this  caie 
falls  within  the  general  principle  laid  down  in  The  Mayor 
of  Congleton  v.  Pattison^  as  collected  from  all  the  anthoii* 
ties;  and  that  this  is  a  covenant  running  with  the  land. 

One  argument  on  the  part  of  the  plaintiff  in  error  ii» 
that  a  covenant  with  Sir  Charles  alone  cannot  be  implied, 
because  the  agreement  recited  in  the  indenture  is  with  Sk 
Charles  joindy  with  two  others;  but  we  think,  upon  the 
whole  deed,  the  covenant  is  separate  with  Sir  ChmkiU 
to  the  one  third  which  he  had  the  right  to  demise. 

We  therefore  affirm  the  judgment  of  the  Court  bekv. 

Judgment  affirmed. 
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1830. 

REGUL  A  GENERA  LIS.  ^^^'  ^^n • 


It  is  ordered,  that,  from  henceforth,  in  all  special  argu-  As  to  specUi 
ments  m  this  Court,  notice  in  writing  of  the  points  which  J^JSdn °th~ 
are  intended  to  be  insisted  upon  by  each  of  the  parties,  ?ointM  to  be  ar- 
be  delivered  to  the  Judges  at  their  chambers  two  days 
before  the  day  on  which  the  case  shall  be  set  down  for 
bearing,  either  by  marking  the  points  in  the  margin  of  the 
books  delivered  to  the  Judges,  or  on  separate  paper;  and 
tfaat  each  of  the  parties  do,  within  the  same  time,  leave 
a  copy  of  such  notice  at  the  chambers  of  the  Lord  Chief 
Justice,  to  be  delivered  to  the  adverse  party  upon  his  ap- 
plication. 

N.  C.  TiNDAL. 

J.  A,  Park. 

S.  Gaselee. 

J.  B.  Bosanquet. 


MEMORANDA. 

^N  Saturday 9  the  26th  June,  his  Majesty  King  George 
tte  Fourth  departed  this  life.  Mr.  Justice  Gaselee  sat 
'^^  a  short  time  in  Court,  for  the  purpose  of  taking  bail. 

On  Monday y  the  28th,  at  the  sitting  of  the  Court,  Mr. 
^^ondary  CanceUor  administered  to  the  respective  Judges 
^d  King*8  Serjeants,  the  usual  oaths  of  allegiance,  &c.,  to 
•^ifi  Majesty  King  William  the  Fourth. 
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1830. 

Monday,      Craven  and  Others,  Assignees  of  William  and  Bsir^ii. 
June  28M.  ^^^  Aldrf.d,  Bankrupts,  r.  Edmondson. 

One  of  two  part-  J  HIS  was  an  action  o{  assumpsit  brought  by  the  plain- 
act  of  bank-  ^^^^i  ^^  assignees  of  William  and  Benjamin  AUred,  bank- 
IL^nef  dd'tl"'  ^"P^^'  ^^  recover  from  the  defendant  a  sum  of  92/.  paid 
the  agent  of  a  by  William  Aldred,  on  account  of  a  joint  debt  due  to  the 

creditor  a  debt 

due  from  the  defendant  from  himself  and  his  brother  Benjamny  after 
havigno^"of  ^^  (William)  had  committed  an  act  of  bankruptcy;  Beik- 
such  act  of       jamin  at  that  period  remaininir  solvent.     The  fifth  count 

bankruptcy:—    »^  *r  o 

Held,  that  this  of  the  declaration  alleged  that  the  defendant,  after  the 
ment  protected  bankruptcy  of  William  Aldred,  was  indebted  to  Benjam 
sMtion  of  the  ^"^  ^^®  assignees  of  William  ;  the  sixth,  that  he  was  in* 
«  Geo.  4,  c  16;  debtod  to  the  plaintiffs,  as  assignees  of  WiUiam;  and  the 

the  moiety  of  .  i  .  a 

the  partnership    seventh,  that  he  was  indebted  to  them  as  assignees  of  bora 

property  be- 

longing  to  the     partners. 

bankrupt  part-        ^he  case  was  tried  before  Mr.  Justice  Park,  at  the  last 

ner  bemg  by  ' 
the  act  of  bank-  AssizeS  for  the  COUnty  of  York.      The  facts  which  appear- 
in  his  assignees;  ed  in  evidence  were  as  follow: — WiUiam  and  Benjam» 
moiety' o^Ae  ^Wr^^  traded  in  partnership,  and  were  indebted  to  the 
solvent  partner,  defendant  in  the  sum  of  92/i,  for  wool.     In  the  month  of 

the  payment  ,  .      , 

being  made  October  last,  William  Aldred  left  his  residence  in  the 
ity,M  the  bank-  neighbourhood  of  Leeds y  saying  that  he  was  going  to 
Xe  i^m  iii^d"  Bradford.  It  appeared,  however,  that  he  had  gone  to 
agency  resuiung  Liverpool,  whither  he  was  followed  by  the  brother  of  the 
nership.  defendant,  who,  on  meeting  with  him  there,  caused  hiB 

to  be  arrested;  whereupon  William  Aldred  paid  the 
amount  of  the  debt  to  the  officer.  Benjamin  Aldred  ^9B 
ignorant  of  his  brother's  motive  for  leaving  home,  andwtf 
left  by  him  totally  destitute  of  funds.  The  defendanft 
brother,  who  was  called  as  a  witness,  stated  that  he  went 
to  Liverpool  for  the  purpose  of  buying  hides,  and  also  to 
see  William  Aldred  if  he  could.  A  commission  iand 
against  William  Aldred  on  the  2nd  November  last,  when 
he  was  declared  a  bankrupt;  but  he  never  surrendered. 
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hi  the  part  of  the  defendant,  it  was  contended  that  a         1830. 

ment  of  a  partnership  debt  by  one  of  several  partners        ^ 

iT  an  act  of  bankruptcy  committed  by  him  alone,  was  a  »• 

nnent  protected  by  the  o^nd  section  of  the  statute  0 

v$.  4y  c.  16  (a).     It  was  also  contended,  that  there  was 

thing  in  the  evidence  to  shew  that  William  Aldred  went 

Iherpool  with  a  view  to  defeat  or  delay  his  creditors ; 

r  that  the  defendant  was,  at  the  time  the  money  was 

id,  aware  of  an  act  of  bankruptcy  having  been  commit- 

Iby  him. 

Fhe  learned  Judge  reserved  for  the  opinion  of  the  Court 

!  question  upon  the  construction  of  the  82nd  section ; 

1  left  it  to  the  Jury  to  say  what  was  the  intent  of  TVil- 

m  Aldred  in  absenting  himself  from  his  usual  place  of 

ode;  telling  them,  that,  if  he  departed  therefrom  with 

new  to  avoid  his  creditors,  he  thereby  committed  an 

;  of  bankruptcy ;  and  that,  if  the  agent  of  the  defendant, 

whom  the  money  was  paid,  knew  of  the  fact  of  his  de- 

rture  from  home  with  such  intent,  it  might  be  assumed 

It  he  had  notice  of  his  bankruptcy. 

The  Jury  found  that  the  intent  of  JVilliam  Aldred  in 

ng  to  Liverpool  was  that  he  might  thereby  avoid  his 

ditors;  and  that  the  agent  of  the  defendant  had  notice  of 

0  By  which  it  is  enacted —  any  bankrupt  before  the  date  and 
W  all  payments  bond  fide  issuing  of  the  commission  agiunst 
le,  or  which  shall  hereafter  be  such  bankrupt,  shall  be  {deemed 
k  by  any  bankrupt,  or  by  any  valid,  notwithstanding  any  prior 
Mm  on  his  behalf,  before  the  act  of  bankruptcy  by  such  bank- 
tand  issuing  of  the  commis-  rupt  committed;  and  such  credi- 
itgamst  such  bankrupt,  to  any  tor  shall  not  be  liable  to  refund 
bor  of  such  bankrupt  (such  the  same  to  the  assignees  of  such 
neot  not  being  a  fraudulent  bankrupt :  Provided  the  person  so 
bence  of  such  creditor),  shall  dealing  with  the  said  bankrupt 
bemed  valid^  notwithstanding  had  not,  at  the  time  of  such  pay- 
prior  act  of  bankruptcy  by  ment  by  or  to  such  bankrupt,  no- 
bankrupt  committed;  and  ticeofany  act  of  bankruptcy  by 
Hiyments  bond  fide  made,  or  such  bankrupt  committed." 
Ii  shall  hereafter  be  made  to 

ss2 
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1830.         that  fact  at  the  time  he  received  the  money;  and  they a&    li 
Craven       cordingly  returned  a  verdict  for  the  plaintiffs^  for  the  amoont    p 

*•  of  the  sum  claimed. 

Edmondson. 

Mr.  Serjeant  Jones ^  in  the  last  term^  moved  for  a  rde 
nisi  that  this  verdict  might  be  set  aside  and  a  nonsuit  eo- 
teredy  or  a  new  trial  had. — A  payment  made  by  Befgamkt 
the  solvent  partner^  would  undoubtedly  have  been  a  good 
payment.   Fox  v.  Hanbury  {a).  Smith  v.  Stokes  {b\  Sndtki* 
Oriell  (c),  Harvey  v.  Ctickett  {d).    In  Lacy  v.  Woolcatt{e)t 
a  bill  of  exchange  accepted  (in  the  name  of  the  finn)  bj 
one  of  two  partners  after  he  had   committed  an  act  of 
bankruptcy^  was  held  to  be  an  available  security  in  the 
hands  of  an  innocent  indorsee.     That  case  is  precisely  ii 
pointy  for  here  also  the  payment  was  made  in  virtue  of  the 
liability  of  the  firm.     At  all  events^  supposing  the  payment 
to  be  void  as  to  the  moiety  of  the  bankrupt  partner^  it 
would  still  be  a  valid  payment  quoad  the  moiety  of  the 
solvent  partner. 

The  learned  Serjeant  further  contended  that  the  notice 
of  the  bankruptcy  to  the  agent  of  the  defendant  was  not 
notice  to  the  defendant  himself  within  the  meaning  of  the 
section;  and  also  that  the  verdict  was  against  evidence. 

The  Court,  however,  granted  the  rule  upon  the  fint 
ground  only.  The  points  remaining  to  be  considered, 
therefore,  yrere— firsts  whether  a  payment  made  by  one 
of  two  partners  who  has  become  bankrupt,  on  account  of 
a  debt  due  from  the  firm,  the  other  partner  remaining  vir 
vent,  is  a  payment  protected  by  the  6  Geo.  4,  c.  16,  s.  82; 
— secondly,  whether,  if  it  be  not  protected  quoad  the 
whole  of  the  debt,  it  is  not  so  quoad  the  moiety  of  the  sol- 
vent partner. 

(a)  Cowp.  445.  (d)  5  Mau.  &  Selw.  236. 

(6)  1  East,  363.  (e)  2  Dow.  &  RyL  45a 

(c)  Ibid.  368. 


Edmondson. 


IN  THE  FIRST  YEAR  OF  WILL.  IV.  0^5 

^Ir.  Serjeant  Wilde  now  shewed  cause— A  payment         1830. 
made  by  a  solvent  partner  after  the  bankruptcy  of  another^ 
clearly  cannot  be  recovered  back  by  the  assignees  of  the     ^      v. 
latter.     But  in  this  case,  the  payment  being  made  after  an 
act  of  bankruptcy  committed  by  the  partner  by  whom  it 
was  made,  was,  as  to  one  moietyi  a  parting  with  the  money 
of  hb  assignees,  and,  as  to  the  other,  a  payment  of  the 
money  of  the  solvent  partner,  without  any  authority ;  for 
the  bankruptcy  operated  a  dissolution  of  the  partnership, 
and  consequently  destroyed  the  implied  agency  resulting 
therefrom.    In  Smith  v,  Goddard  (a),  the  first  payment  was 
nade  by  an  authorized  agent  of  the  solvent  partner.     In 
Tkmmion  v.  Frere  {b),  two  of  three  partners  affecting,  but 
without  authority,  to  bind  the  firm,  by  deed  assigned  a 
debt  due  to  them  from  a  correspondent  abroad,  without 
his  privity,  to  a  creditor  at  home,  and  afterwards,  by  direc- 
tion of  such  correspondent,  drew  a  bill  of  exchange  in  the 
name  of  the  firm  upon  his  agent  here,  which  was  accepted, 
payable  to  their  own  order,  for  the  amount  of  the  debt ;  the 
Copartners,  having  in  the  meantime  committed  acts  of 
hanbuptcy,  indorsed  such  bill  to  the  creditor  of  the  firm 
hi  part  satisfaction  of  his  debt,  and  afterwards  separate 
commissions  were  sued  out  against  the  two  partners,  who 
were  declared  bankrupts,  and  their  effects  assigned;  the 
other  partner  being  all  the  time  abroad — it  was  held,  that, 
^y  such  indorsement  of  the  bill  by  the  two  after  acts  of 
'^•nkruptcy,  nothing  passed  to  the  creditor;  for,  thebank- 
'^pt  partners  had  ceased  to  have  any  control  over  the  joint 
•^ock,  and  therefore  could  not  bind  either  the  property  of 
^ir  assignees  or  of  the  then  solvent  partner.     Mr.  Justice 
^  Blanc  there  said(c):  "After  the  acts  of  bankruptcy 
*^*amitted  by  Underhill  and  Guest,  followed  up  as  they 
^^te  by  commissions  and   assignments,   they  ceased   to 
***ve  any  control  or  disposition  over  the  joint  property ; 

(o)  3  Bos.  &  Pul.  466.  {b)  10  East,  418.  (r)  Ibid.  424. 
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1830.         and  therefore  their  indorsement  of  the  bill  to  the  defend. 
antSy  after  such  acts  of  bankruptcy,  was  made  by  penou 
o.  having  no  authority  to  dispose  in  that  manner  of  the  put- 

nership  fund  or  property;  and  the  present  pbdntif&i  ib 
whom  by  operation  of  law  the  whole  property  was  Tested 
from  that  time,  are  entitled  to  recover  back  the  money  xe- 
ceived  on  the  bill,  as  money  received  to  the  use  of  Thomt^ 
son  and  of  the  respective  assignees."  Payments  protected 
by  the  8^d  section  of  the  6  Geo,  4,  c.  16,  are  such  as  ait 
made  bond  fide  ^  and  without  notice  of  an  act  of  bankmptcj. 
Here,  the  Jury  have  found  that  the  defendant's  agent,  at 
the  time  he  received  the  money,  had  notice  of  the  bank- 
ruptcy of  William  Aldred. 

Mr.  Serjeant  Jones^  in  support  of  his  rule.— The  £M!ts 
of  the  case  are  shortly  these: — Benjamin  and  William  Air 
dred  carried  on  business  in  partnership.  The  defendant 
was  a  creditor  of  the  firm.  William  Aldred,  becoming  in- 
solvent, absconded;  Benjamin  continuing  for  some  tine 
solvent.  The  brother  of  the  defendant  followed  WilBm 
Aldred  to  Liverpool,  issued  a  writ  against  him,  and  succeed- 
ed in  obtaining  payment  of  the  debt  due  from  the  firm  to 
the  defendant.  Now,  it  is  perfectly  clear,  that,  if  the  mo- 
ney had  been  paid  by  Benjamin^  the  plaintiffs  could  not 
have  recovered  it  back.  The  argument  on  the  other  ode 
amounts  to  this — that  the  agency  of  the  bankrupt  partner 
ceases  upon  an  act  of  bankruptcy  committed  by  him,  fol- 
lowed by  a  commission  and  assignment.  If  that  were  Vh 
the  solvent  partner  could  not  be  the  agent  of  the  banbiq^ 
partner:  and  it  is  settled  by  a  variety  of  cases,  that  api^* 
ment  by  a  solvent  partner,  of  a  partnership  debt,  after  an 
act  of  bankruptcy  committed  by  the  other,  is  a  good  pqr* 
ment — because,  quoad  this  matter,  the  solvent  partner  ii 
the  agent  of  the  insolvent. 

[Lord  Chief  Justice  TindaU — In  Thomasonv.Frere/}^ 
was  held  that  the  indorsement  of  a  bill  by  the  huohent 
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partners  was  not  ayailable ;  it  seems  therefore  singular  that         1830. 

fD  acceptance  should  be.    In  Lacy  v.  Woolcoii,  however,       craven 

ike  bill  was  accepted  after  a  secret  act  of  bankruptcy  by  *. 

4ie  partner  who  accepted  it.    Here,  the  payment  was  made 

to  a  party  having  knowledge  of  the  act  of  bankruptcy]. 

-    If  the  solvent  partner  may  be  the  agent  of  the  bankrupt, 

iff  parity  of  reasoning,  the  bankrupt  may  be  the  agent  of 

Hue  solvent  partner.    At  all  events,  the  agency  quoad  by- 

(pane  transactions  is  not  determined,  though  perhaps  it  may 

ke  as  to  future.    The  proviso  in  the  82nd  section  of  the  6 

}6eo*  4,  c  16,  only  applies  to  the  case  of  an  individual 

bankrupt. 

Lord  Chief  Justice  Tin  DAL. — This  was  an  action  brought 
inj  the  assignees  of  WiUiam  and  Benjamin  Aldred,  to  re- 
iover  a  sum  of  money  paid  by  William  Aldred  to  the  de- 
imdant,  after  the  commission  of  an  act  of  bankruptcy  by 
Ipn,  on  account  of  a  debt  due  to  the  defendant  from  the 
Hankrupt  jointly  with  his  brother,  Benjamin  Aldred,  who 
innained  solvent;  and  the  principal  question  is,  whether 
Phe  agent  of  the  defendant  who  received  the  money  hav- 
1^  at  the  time  knowledge  of  the  bankruptcy  of  William  Al- 
tjjf^dg)  the  payment  is  protected  by  the  SiSnd  section  of  the 
ktute  6  Geo.  4,  c.  16,  which  enacts  —  "That  all  pay« 
Its  bondjide  made,  or  which  shall  hereafter  be  made 
any  bankrupt,  or  by  any  person  on  his  behalf,  before 
date  and  issuing  of  the  commission  against  such  bank- 
it,  to  any  creditor  of  such  bankrupt  (such  payment  not 
a  fraudulent  preference  of  such  creditor),  shall  be 
led  valid,  notwithstanding  any  prior  act  of  bankruptcy 
such  bankrupt  committed;  and  all  payments  bondjide 
le,  or  which  shall  hereafter  be  made  to  any  bankrupt 
re  the  date  and  issuing  of  the  commission  against  such 
ikrupt,  shall  be  deemed  valid,  notwithstanding  any  prior 
of  bankruptcy  by  such  bankrupt  committed ;  and  such 
iitor  shall  not  be  liable  to  refund  the  same  to  the  as- 
lees  of  such  bankrupt:  Provided  the  person  so  dealing 
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1830.         with  the  said  bankrupt  had  not,  at  the  time  of  such  pay- 
"^r"^*^  ment  by  or  to  such  bankrupt,  notice  of  any  act  of  bank- 

Craven  ^  . 

V.  ruptcy  by  such  bankrupt  committed.** 

Under  the  circumstances  of  the  case,  if  the  payment  had 
been  made  by  William  Aldred  upon  his  own  account  alonei 
there  can  be  no  doubt  but  that  the  sum  so  pud  might  be 
recovered  back  by  the  assignees.  But  it  has  been  con- 
tended that  the  proviso  in  the  bankrupt  act  above  referred 
to  applies  only  to  the  case  of  an  individual  bankrupti  and 
not  to  a  case  like  the  present,  where  one  of  the  partnen 
remains  solvent.  No  authority  has  been  cited  in  support 
of  that  proposition.  We  must  therefore  ascertain  in  whoa 
the  property  in  this  sum  of  money  was  vested  at  the  tiM 
of  the  payment.  William  Aldred  having  committed  an 
act  of  bankruptcy,  upon  which  a  commision  was  aubae- 
quently  sued  out  against  him,  the  one  moiety  by  rehtion 
belonged  to  his  assignees  when  chosen,  and  the  other  nioie- 
ty  to  Benjamin,  as  tenants  in  common.  The  bankrupt 
clearly  had  no  right  to  pay  over  money  belonging  to  hia 
brother.  It  has  been  insisted  that  he  had  a  right,  aa  the 
agent  o{  Benjamin,  to  make  the  payment.  The  bankrupt- 
cy of  one  partner  destroys  the  implied  agency  arising  oat  of 
the  partnership;  though  not  perhaps  for  all  purposes,  aa 
appears  from  the  case  of  Lacy  v.  Woolcott,  where  a  biB 
of  exchange  accepted  (in  the  name  of  the  firm)  by  one  of 
two  partners  after  he  had  committed  an  act  of  bankmptcj, 
was  still  held  to  be  an  available  security  in  the  hands  of  an 
innocent  indorsee — upon  the  general  principle,  that  a  re- 
nunciation does  not  destroy  the  agency,  unless  the  fact  of 
such  renunciation  be  made  known  to  the  parties  to  be  af* 
fected  by  it.  Here,  the  defendant  (in  the  person  of  his 
agent)  had  notice,  at  the  time  the  payment  in  question 
was  made,  that  the  agency  of  William  Aldred  was  destroy- 
ed by  the  act  of  bankruptcy  committed  by  him;  and  the 
effect  of  such  act  of  bankruptcy  upon  the  respective  rights 
of  the  parties  being,  to  vest  in  his  assignees  the  moiety  of 
the  partnership  property  that  formerly  belonged  tohiD, 


Edmondson. 
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follows  that,  as  to  the  one  moiety,  the  money  so  paid  by         I8d0. 
e  bankrapt  was  the  money  of  his  assignees,  and,  as  to  "     " 

e  other  moiety,  that  it  was  paid  by  him  without  any  au-  _      v. 
Lority:  the  whole,  therefore,  may  be  recovered  back. 

Mr.  Justice  Park  and  Mr.  Justice  Gaselee  concurred. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion. 
E'rom  the  time  of  his  bankruptcy,  William  Aldred  ceased 
te  have  any  interest  in  the  partnership  property;  his  share 
Netted  in  hb  assignees  when  they  should  be  chosen:  Ben- 
Hmim  Aldred,  therefore,  became  tenant  in  common  of  the 
property,  with  the  assignees  of  William.  The  latter  had 
10  right  to  make  a  payment  on  account  of  his  brother 
ritbout  his  express  authority.  The  defendant  had  notice 
\i  the  bankruptcy  of  William  Aldredat  the  time  he  received 
Myment  of  his  debt  from  him.  The  only  question  is,  whe- 
her,  under  these  circumstances,  the  payment  was  protect- 
d  by  the  82nd  sect,  of  the  6  Geo.  4,  c.  16.  I  am  clearly  of 
opinion  that  such  payment  was  not  within  the  protection 
»f  that  clause.  The  payment  by  ffllliam  Aldred  on  his 
»wn  account  is  not  protected,  because  the  party  who  re- 
ieived  the  money  had  notice  of  his  bankruptcy  at  the  time 
le  ao  received  it;  and,  with  respect  to  the  other  partner, 
he  payment  was  not  made  by  him,  nor  on  his  behalf,  for 
he  reasons  already  given. 

Rule  discharged. 
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1830. 
Monday,  MiLEs  V.  Cattle  and  Another. 

Junt  28M. 

The  plaintiff,       f  HIS  was  an  action  on  the  case  against  the  defendant 

to  proceed  from  ^  Carriers,  for  the  loss  of  a  carpet-bag  belonging  to  tbt 

b  Ae'defend-  p'^^^'^^iff^r  Containing  certain  wearing-apparel  of  the  piain- 

ants'  coach,  re-  tiff,  and  also  a  parcel  in  which  was  inclosed  a  bank-note 

ceived  from  one    «       ^^ ,     ,    ,         .  i  .    i 

G,,  at  a  village  for  50/.,  belonging  to  a  third  person. 

^TwntaTm^nTa       The^?!*^  count  of  the  declaration  stated  that  the  d^ 

50/.  bank-note,    fendants,  before  and  at  the  time  of  committinir  the  ffrier- 

witbmstrnctions  ^  ^  «?  o 

to  book  it  at       anccs  thereinafter  next  mentioned,  were  owners  and  pro- 

the  defendants*  •   ^  n  ^   •  .  v    r       ^i_  • 

office  at  s.  The  prietors  of  a  certain  common  stage-coach  for  the  carnage 
ferted  fo"b^"k     ^"^  conveyance   of  passengers  and  then-  luggage  Urn 

the  parcel  at  s,,  Stockton  to  YorA,  for  hire  and  reward  to  them  the  defend- 
but  placed  it  in 

a  carpet-bag  ants  in  that  behalf,  to  wit,  at  &c. ;  that  the  defendants 
weari'ng-appar-  hcing  such  owners  and  proprietors,  theretofore,  to  wit,  <m 
ite  '^^^^''^^^  &c.,  at  &c.,  the  plaintiff,  at  the  special  instance  and  request 
were  lost.  In  an  of  the  defendants,  became  and  was  a  passenger  in  the  sane 
the  defendTnts  coach,  to  be  Safely  and  securely  carried  and  conveyed  there- 
tt  ^rljEg  ^y>  together  with  his  luggage,  from  Stockton  to  Tor*,  for  a 
returned  a  ver-  certain  fee  and  reward  to  the  defendants  in  that  behalf; 
plaintiff  for  the  and  the  defendants  then  and  there  received  the  plaintiff 
w^rrini^apparei  ^^  such  passcuger,  together  with  his  luggage,  to  wit,  a 
only— The  certain  bag  containing  divers  goods  and  chattels,  to  wit, 
increase  the vcr-  &c.,  &c.,  of  great  value,  to  wit  of  the  value  of  5(M,,  and  a 
amount  oHhc     Certain  note  of  the  Governor  and  Company  of  the  Bank 

of  England^  commonly  called  a  bank-note,  for  the  payment 
of  50/.,  and  of  the  value  of  50/.,  of  the  said  plaintiff;  and 
that  thereupon  it  became  and  was  the  duty  of  the  defend- 
ants to  use  due  and  proper  care  that  the  plaintiff  and  his 
luggage  should  be  safely  and  securely  carried  and  convey- 
ed by  and  upon  the  said  coach,  from  Stockton  to  York: 
yet  that  the  defendants,  not  regarding  their  duty  in  that 
behalf,  did  not  use  due  and  proper  care  that  the  plaintiff 
and  his  luggage  should  be  safely  and  securely  carried  and 
conveyed  by  and  upon  the  said  couch  from  Stockton  to 


note. 
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but  wholly  neglected  so  to  do;  and  so  carelessly         1830. 
flrligently  conducted  themselves  with  respect  to  the 
^age  of  the  plaintiff^  that  the  same,  by  and  through 
relessness  and  negligence  of  the  defendants  in  that 
became  and  was  totally  lost  to  the  plaintiff,  to  wit, 

Meeondt  third,  and  fourth  counts  were  substantially 
DC  as  thejirst. 

jifth  count  stated  that  the  defendants  were  the 
8  of  a  certain  coach-office  for  the  reception  and  safe 
y  of  the  luggage  of  passengers  for  hirci  coming  to, 
ig  fipom  the  coach-office  by  any  coach  for  the  con- 
se  of  passengers  for  hire,  whereof  the  defendants 
proprietors;  that  the  plaintiff,  afterwards,  to  wit,  on 
une  to  the  coach-office  as  a  passenger  for  hire  from 
OH  in  and  by  a  certain  coach  for  the  conveyance  of 
igers  for  hire,  whereof  the  defendants  then  were  pro- 
rs,  with  certain  luggage  of  him  the  plaintiff,  to  wit, 
lin  other  bag,  containing,  &c.,  &c.,  and  thereupon, 
jid  there,  at  the  special  instance  and  request  of  the 
lants,  caused  the  last-mentioned  bag,  with  the  con- 
;hereof,  to  be  placed  in  the  coach-office,  to  be  safely 
»curely  kept  for  the  plaintiff  by  the  defendants,  who 
ind  there  received  the  same  for  the  purpose  afore- 
whereupon  it  then  and  there  became  and  was  the 
Df  the  defendants  to  use  due  and  proper  care  in  the 
ng  and  taking  care  of  the  last-mentioned  bag  of  the 
iff,  with  the  contents  thereof;  yet  that  the  defend- 
not  regarding  their  duty  in  that  behalf,  took  such  bad 
if  the  last-mentioned  bag,  and  the  contents  thereof, 
D  carelessly  and  negligently  conducted  themselves  in 
)ehalf,  that  the  last-mentioned  bag,  with  the  contents 
3f,  afterwards,  to  wit,  on  &c.,  by  and  through  the 
Asness  and  negligence  of  the  defendants,  became  and 
wholly  lost  to  the  plaintiff,  to  wit,  at  &c. 
e  cause  was  tried  before  Mr.  Justice  Fark,  at  the  last 
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1830.         Spring  Assizes  for  the  county  of  York.    The  e?id^ioe 
was  as  follows: — 

The  plaintiff,  who  was  about  to  proceed  from  Staddm 
to  York  by  one  of  the  defendants'  coaches,  and  theoce  to 
London^  was  entrusted  by  one  Garbut,  a  solicitor,  read- 
ing at  Yarm^  near  Stockton,  with  a  parcel,  containing  certain 
papers  and  also  a  50/.  bank-note,  addressed  to  Messrs. 
Bell  ^  Brodricky  his  London  agents,  with  mstnictions  to 
book  the  parcel  at  the  defendants'  coach-office  at  Sfocitan. 
The  plaintiff,  however,  instead  of  complying  with  this  di- 
rection, placed  the  parcel  in  a  carpet-bag  with  his  clothes, 
intending  to  carry  it  himself.  Soon  after  the  arrival  of  the 
coach  at  York,  the  carpet-bag  of  the  plaintiff  was  nusaed, 
and,  notwithstanding  every  endeavour  to  find  it,  was  never 
recovered.  There  was  evidence  of  negligence  in  bodi 
parties. 

A  verdict  was  found  for  the  plaintiff,  for  15/1,  the  value 
of  the  clothes  contained  in  the  bag;  with  liberty  to  move 
to  increase  the  verdict  to  65/.,  if  the  Court  should  conn* 
der  him  entitled  to  recover  for  the  50/.  note. 

Mr.  Serjeant  Wilde,  in  the  last  term,  on  the  part  of  the 
plaintiff,  accordingly  obtained  a  rule  isms  to  increase  the 
verdict. 

Mr.  Serjeant  Cross,  on  a  subsequent  day,  also  obtained 
a  rule  nisi,  on  the  part  of  the  defendants,  for  a  new  trial, 
on  the  ground  that  there  was  no  sufficient  evidence  of  ne- 
gligence to  charge  them  with  the  loss  of  the  bag.  This 
rule  was  granted  conditionally,  to  be  argued  in  case  the 
rule  obtained  by  Mr.  Serjeant  Wilde  should  be  made  ab- 
solute.    And  now — 

Mr.  Serjeant  Cross  shewed  cause  ag£unst  the  last-men- 
tioned rule. — The  plaintiff  was  not  the  owner  of  the  note. 
The  parcel  in  which  it  was  inclosed  was  entrusted  to  him 
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he  purpose  of  its  being  booked  at  the  defendants*  of-  1830. 
at  Stockton.  Had  he  done  this,  the  defendants  would 
Hibtedly  have  been  responsible  for  its  safe  conduct. 
,  as  he  took  upon  himself  to  convey  it,  the  defendants 
"ly  are  not  liable ;  particularly  as  the  loss  was  ratLer 
botable  to  the  misconduct  of  the  plaintiff,  than  to  any 
igence  on  the  part  of  the  defendants. 

r.  Serjeant  fFilde,  in  support  of  his  rule. — In  an  ac- 
Against  a  coach-proprietor  for  negligence,  the  defend- 
aonot  question  the  title  of  the  plaintiff — on  the  same 
dple  that  a  tenant  is  not  permitted  to  contest  the  title 
e  landlord  under  whom  he  holds.  The  plaintiff  had 
I  events  such  a  special  property  in  the  parcel  as  will 
le  him  to  recover  as  against  a  wrong-doer.  Besides, 
ould  be  liable  for  its  value  to  Garbut,  who  could  have 
3medy  against  the  defendants,  he  being  no  party  to 
contract  with  them. 

3rd  Chief  Justice  Tindal. — I  think  the  rule,  for  in- 
king the  damages  in  this  case  ought  to  be  discharged, 
rder  to  entitle  him  to  recover,  the  plaintiff  should  have 
n  that  he  had  either  the  absolute,  or  a  special  limited 
erty  in  the  thing  lost.  That  the  plaintiff  was  not  the 
n  of  the  50/.  note,  is  admitted.  The  question  then  is, 
ther  he  had  it  delivered  to  him  on  any  bailment.  As 
lb,  the  evidence  was  that  the  parcel  containing  the 
was  entrusted  to  the  plaintiff  by  Mr.  Garbut,  to  be 
:ed  at  the  defendants*  office  at  Stockton.  In  breach 
lis  bailment,  however,  the  plaintiff  thought^proper  to 
he  parcel  with  his  own  luggage.  By  this  means,  the 
IT  was  deprived  of  all  remedy  against  the  defendants 
ts  loss;  and  the  plaintiff  was  also  a  wrong-doer  as  re- 
s  the  defendants,  for  he  deprived  them  of  the  re- 
.  they  would  otherwise  have  been  entitled  to  receive 
le  carriage  of  the  parcel.     U])on  both  grounds,  there- 
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1830.  fore,  and  more  particularly  upon  the  latter,  I  am  of  opLca 
ion  that  the  plaintiff  is  not  in  a  situation  to  maintain  the 
action  in  respect  of  the  note. 

With  this  rule  falls  also  the  rule  for  a  new  trial  condi- 
tionally obtained  on  the  part  of  the  defendants  incasetba 
should  be  made  absolute. 

Mr.  Justice  Park. — In  all  probability  the  Jury,  in  assess- 
ing the  damages  at  15/.,  proceeded  upon  the  ground  stated 
by  my  Lord  Chief  Justice.  I  agree  with  my  brother  WiUif 
that  it  is  not  competent  to  a  bailee  to  question  the  tide  of 
the  party  with  whom  he  contracts.  In  the  present  ciK, 
however,  it  was  the  duty  of  the  plaintiff  only  to  carry  the 
parcel  from  Yarm  to  Stockton.  In  breach  of  that  duty,  he 
put  it  with  his  own  luggage.  This  was  a  breach  of  dntf 
also  towards  the  defendants ;  for,  he  thereby  deprived  then 
of  the  reward  they  would  have  been  entitled  to  for  the 
carriage  of  the  parcel.  I  therefore  concur  in  thinking  that 
this  rule  ought  to  be  discharged. 

Mr.  Justice  Gaselee  concurred. 

Mr.  Justice  Bosanquet. — I  agree  that  it  is  not  compe 
tent  to  a  carrier  to  dispute  the  title  in  the  goods  entrusted 
to  him,  of  the  party  from  whom  he  receives  them.  Bat,  in 
the  present  case,  I  think  the  plaintiff  has  not  conducted 
himself  properly  towards  the  defendants  with  regard  to  , 
Garbufs  parcel;  and  therefore  that  he  is  not  entitled  to 
charge  them  for  its  loss. 

Rule  discharged. 
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1830. 

id  Another,  Assignees  of  Serjeant,  a  Bank-       junet%ih 
rupt|  r.  Shoyer. 

8  an  action  of  trover  for  a  lease.    The  cause  was  The  assignees  of 
e  Mr.  Justice  Bosanguet  at  the  last  Assizes  for  ^o^t'^I^^^^JV/a 
The  facts  were  as  follow :—  «>«  under  a  for- 

.1       4*  r  tctrxmt  .     •  %  met  superseded 

lontn  ot  Juaey  18^7,  a  commission  was  sued  out  commission; 
yeanif  under  which  he  was  afterwards  declared  ^ci[*JJe  pj^*- 
:•    Three  persons  were  chosen  assicmees  under  *y»  «J'hough  the 

,  *  **  purchase  were 

ssion,  who,  on  the  ^nd  October,  1827|  put  up  strictly  Aomfjide. 
lease  in  question,  which  was  purchased  by  the 
In  May,  1829,  the  commission  that  issued  in 
\  was  superseded ;  and  another  commission  was 
ij  sued  out,  under  which  the  plaintiffs  were  ap- 
iignees. 

;stion  was,  whether  the  purchase  by  the  defend- 
;he  former  commission  was  protected  by  the  87  th 
the  statute  6  Geo.  4f,  c.  IC,  which  enacts — 
title  to  any  real  or  personal  estate  sold  under 
ssion,  or  under  any  order  in  bankruptcy,  shall 
led  by  the  bankrupt,  or  any  person  claiming  un- 
1  respect  of  any  defect  in  the  suing  out  of  the 
I,  or  in  any  of  the  proceedings  under  the  same, 
bankrupt  shall  have  commenced  proceedings  to 
the  said  commission,  and  duly  prosecuted  the 
>in  twelve  calendar  months  from  the  issuing 

med  Judge  thought  that  the  above  section  did 
to  the  assignees,  inasmuch  as  they  claim,  not  ttn- 
nkrupt,  but  adversely  to  him. 
7  having  returned  a  verdict  for  the  plaintiffs — 

jeant  Merewether,  in  the  last  term,  in  pursuance 
)r  that  purpose,  obtained  a  rule  nisi  to  enter  a 
He  submitted  that  the  object  of  the  Legislature 
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1830.  i"  framing  tbe  clause  in  question  was,  to  protect  sakf 
der  commissions,  to  quiet  possessions  thereby  aoqn 
and  thus  to  encourage  unrestrained  purchase  (a). 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Stephen, 
former  day  in  this  term,  shewed  cause. — The  87th  m 
of  the  statute  6  Geo.  4,  c.  16,  has  no  reference  to  a  i 
seded  commission;  all  its  words  are  clearly  referribk 
existing  commission.  The  clause  has  for  its  object  tb 
venting  the  bankrupt  from  impeaching  any  title  di 
under  his  assignees.  The  78th,  92nd,  and  94th  se 
will  assist  the  construction  of  that  now  under  cons 
tion;  these  clauses  are  all  directed  to  the  same  ob 
the  quieting  of  the  titles  of  persons  purchasing  the 
rupt*s  estate  from  the  assignees,  where  the  banknip 
not  within  the  prescribed  time  give  notice  of  his  int 
to  dispute  the  validity  of  the  commission.  The  assi 
do  not  claim  through  the  bankrupt.  In  Doe  d.  G< 
here  v.  Bevan  (6),  it  was  held  that  a  proviso  in  a  leasi 
the  lessee,  his  executors  or  administrators,  should  not 
without  the  lessor's  consent  in  writing,  does  not  pi 
the  commissioners  from  assigning  the  lease  to  the  assi 
without  such  consent  (c) — the  commission  operatiD; 
kind  of  statutory  execution. 

(a)  The  motion  also  embraced  conditioned  to  feJl  into  the 
another  ground  of  objection,  viz,  upon  his  signing  any  insti 
that  the  debt  of  the  petitioning-  to  sell,  assign,  charge,  or  A 
creditor  under  the  second  commis-  or  empower  any  ptrwn  to  ret 
sion  was  barred  by  the  statute  of  anntaty.  The  son  took  the 
limitations.  This  latter  objection,  of  an  insolvent-act,  and  i 
however,  was  over-ruled  by  the  this  annuity  in  his  schedule 
Court.  question  was,  whether  the  I 

(b)  3  Mau.  &  Selw.  163.  was  to  sink  into  the  read 

(c)  The  law  affecting  insolvent  was  compared  to  the  caieo 
debtors  differs  in  this  respect  from  ruptcy ;  and  it  was  sud  ti 
the  bankrupt  law.  In  Shee  v.  Hale,  was  the  act  of  the  law,  and 
13  Ves.  104,  an  annuity  had  been  the  party.  But  the  Malta 
bequeathe<l  by  a  man  to  his  son,  Rolls  (Sir  William  GrmU)  i 
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Mr.  Serjeant  Merewether,  in  support  of  his  rule, — ^For-  1830. 
leriy,  purchases  under  commissions  were  liable  to  be  de- 
etted  by  a,  supersedeas.  The  Lord  Chancellor,  however, 
roold  sometimes  interpose,  and  refuse  to  grant  a  superse- 
lni#  where  bond  fide  purchasers  were  in  possession  of  any 
art  of  the  bankrupt's  property,  by  purchase  under  the 
ommission,  except  on  condition  of  the  bankrupt's  confirm* 
ig  their  titles.  The  Legislature  has  now,  by  the  87th  sec- 
OD  of  the  late  bankrupt-act,  provided  a  remedy.  The  pre- 
int  case  falls  within  that  provision.  To  hold  the  contra- 
fi  would  have  a  most  injurious  eiTect  upon  sales  under 
iokruptcies:  for  purchasers  at  public  sales  can  have  no 
lowledge  as  to  whether  or  not  the  proceedings  under  the 
mmission  have  been  regularly  conducted. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
the  Court : — 

The  only  point  upon  which  the  Court  entertained  any 
ibt  was  that  which  was  last  urged  on  thb  part  of  the 
Cmdant,  rur.  whether  the  defendant,  who  had  purchased 
B  lease  from  the  assignees  of  the  bankrupt  under  a  com- 
inon  issued  in  1827,  which  was  afterwards  superseded 
the  petition  of  a  creditor,  was  protected  under  the  87th 
tion  of  the  6  Geo.  4,  c.  16,  against  the  present  action, 
kight  to  recover  the  same  lease,  by  the  assignees  under 
eeond  commission. 

rhe  87th  section  contains  a  provision  entirely  new  to 
t  bankrupt  law.     In  order,  therefore,  to  judge  of  the 

dbtinction,  saying — **  It  ap-  debtor  was  not  in  a  situation  to  be 

kto  me  that  the  son  has  done  compelled  to  part  with  this  annul- 

H within  this  will  to  authorize  ty.    He  might  have  enjoyed  it  for 

iq^ower  others  to  receive  this  his  life.    The  signing  the  petition 

fISj,     Hum  diffenfrom  the  case  and  schedtde  appear  to  me  to  be  clear 

)ihnikrupi.     The  bankrupt  had  acts,** 
me  milking.    The  insolvent 

bfc.  IV.  T  T 
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1830*        extent  and  operation  of  that  section,  it  should  be  cona- 
dered  what  were  the  mischiefs  at  that  time  experiearel. 
By  superseding  a  commission,  any  thing  done  under  it  was 
considered  to  be  void  whilst  the  writ  of  supersedeas  remaiDr 
ed  in  force ;  ail  titles  to  real  property  purchased  firom  the 
assignees  were  defeated;  all  payments  made  to,  andaUacti 
done  by  them  were  held  to  be  void.     But,  as  no  supenC' 
decis  could  be  obtained  but  by  application  to  the  Greit 
Seal,  it  was  in  the  discretion  of  the  Chancellor  to  refw 
to  grant  a  supersedeas,  either  at  the  prayer  of  the  bankr 
rupt,  or  even  with  the  consent  of  all  the  creditors,  whoe 
bond  fide  purchasers  were  in  possession  of  any  part  of  the 
bankrupt's  property,  by  purchase  under  the  commissioab 
unless  the  bankrupt  elected  to  cionfirm  the  purdiases  un- 
der which  they  claimed. 

No  real  or  substantial  injury  could  therefore  be  effected 
by  a  supersedeas;  because  notice  of  the  application  moA 
be  given  to  all  parties  concerned.  The  Lord  Chancellor 
would  hear  all  whose  interests  were  affected.  He  would 
direct  an  issue  where  he  felt  doubt  as  to  the  propriety  of 
the  application;  and  would  only  grant  the  application  up- 
on terms  which  would  insure  the  just  rights  of  all. 

But  there  was  another  mode  in  which  the  bankmpt 
might  question  the  titles  of  others,  without  any  applicatioo 
.  to  the  Lord  Chancellor ;  and  that  was  by  bringing  an  l^ 
tion  at  law,  and  by  proving,  in  the  language  of  the  87A 
section,  "  a  defect  in  the  suing  out  of  the  commi88ioii,<t 
in  any  of  the  proceedings  under  the  same;"  in  which  ctfi 
bondjide  purchasers  might  be  deprived  of  their  pureloieir 
without  any  remedy  whatever. 

Jn  order  to  prevent  this  mischief,  and  this  only,  as  itip* 
pears  to  us,  was  the  87th  section  framed.  The  object  of 
that  section  was,  to  take  away  the  power  of  tlie  battimft 
to  question  titles,  unless  where  he  commenced  procee£^p 
to  supersede  the  commission,  and  duly  prosecuted  tbe 
same,  within  twelve  months :  thus,  at  once  Vaaa&ag  the 
bankrupt  to  the  period  of  a  year  within  which  he  anttt  ap- 
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ply  for  the  gupersedecu,  and  restraining  him  to  that  course 
in  vhich  it  was  well  known  that  the  Lord  Chancellor  would 
provide  that  he  should  not  question  the  titles  of  those  who 
nxe  bond  fide  purchasers  under  the  commission.  The 
87th  sectiiMiy  therefore,  appears,  to  us  to  have  been  passed 
br  a  purpose  quite  different  from  that  of  operating  as  a 
Bntnint  on  assignees  under  a  second  commission;  and  we 
Suok  that  it  contains  no  provision  to  that  effect.  There 
Ma,  therefore,  be  no  reason  for  extending  the  words 
"danning  under  the  bankrupt/*  beyond  the  strict  mean- 
Dg,  that  is,  persons  claiming  as  purchasers,  devisees,  heirs, 
BT personal  representatives;  the  assignees  not  claiming,  in' 
Uttetness,  under  the  bankrupt,  but  adversely  to  him,  and 
\fj  operation  of  law. 

If  the  defendant  had  any  just  title  to  protection,  he 
iight  have  appeared  before  the  Great  Seal  when  the  cre- 
Aor  obtained  the  supersedeas  of  the  former  commission, 
ttd  no  doubt  he  would  have  received  protection  from  this 
uHm. 

Rule  discharged. 


1890. 


Sot  Edward  Stracey,  Bart.,  and  Another  r.  The  Bank  of      Monday, 


England. 


June  26th, 


JIHIS  was  an  action  on  the  case  brought  against  the  ThepUindfi, 
liWnior  and  Company  of  the  Bank  of  England,  for  not  ^Z^tX "" 
'"liiifcrring  certain  stock  of  the  plaintiffs,  which  it  ap-  ^^^J^^  ^^'^ 
•^ed  had  previously  been  transferred  under  a  forced  the  books  of  the 

,^^        ^  Bankol£ji^ 

'OWer  of  attorney.  hnd  under  a 

The  deckration  was  as  foUows:— "That  whereas  be-  Sey^elTte?! 
^  and  at  the  time  of  the  committingr  the  ^ievance  here-  ®^  *°'°  *"  *?: 

°  ,        °  gagement  with 

the  Dank,  to 
Nier  a  proof  of  the  ralue  of  the  stock,  as  a  debt  upon  the  estate  of  the  firm  of  which  the  person 
m  eomniitted  the  forgery  was  a  member,  in  consideration  of  the  Bank  agreeing  to  replace  the 
•d.  Mid  to  pay  the  intermediate  dividends: — Held,  thnt,  by  this  agreement,  the  plaintiffs'  right  of 
tSm  a^^tati  the  Bank  was  suspended  until  they  took  the   proceeding  which  they  had  bound 
by  inch  agreement  to  adopt. 

TT2 
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inafter  mentioned ,    the    said   Sir  Edward^    and  Jonat 
Henry i  as  survivors  of  one  Hardinge  Straeeyt  deceased^ 
and  whom  the  said  Sir  Edward^  and  Josias  Henry  hate 
survived,  were  lawfully  possessed  of  a  certain  large  sum, 
to  wit,  the  sum  of  605/.  lis.  2d.  interest  or  share  in  the 
joint-stock  of  the  annuity  created  by  an  Act  of  Parliament 
of  the  fourth  year  of  the  reign  of  his  kite  Majesty,  Kiag 
George  the  Third,  intituled, '  An  act  for  charging  on  tbe 
sinking  fund  certain  annuities  granted  by  an  act  passed  is 
the  first  year  of  the  reign  of  his   said  Majesty,  and  for 
carrying  the  duties  therein  mentioned  to  the  siud  fund; 
and  also  for  consolidating  such  of  the  said  annuides  as  are 
granted  for  a  certain  term  of  years  irredeemable,  with 
other  annuities  granted  by  an  act  papsed  in  the  seoond 
year  of  his  said  Majesty's  reign;'  and  also  by  several  snb- 
sequent  acts  of  his  said  late  Majesty's  reign,  for  raiiiiif 
further  sums,  and  for  consolidating  the  same  with  the  said 
annuities  transferrable  at  the  Bank  of  England;  whidi 
said  stock,  before  the  time  of  the  committing  of  the  grier- 
ance  hereinafter  mentioned,  was  standing  in  the  pubfic 
books  of  the  said  Governor  and  Company  in  the  names  of 
the  said  Sir  £c/fi;ar(/ (therein  described  as  Edward  Sinh 
cey^  of  Parliament  Street^  Esq.),  the  said  Jonas  Hemj 
and  the  said  Hardinge  Siracey  now  deceased,  and  waa  in 
the  care  of  the  said  Governor  and  Company  for  the  pa^ 
pose,  amongst  other  things,  of  making  and  entering  in  the 
said  books  such  transfer  of  the  said  stock  as  the  said  Sir 
Edward  and  Josias  Henry,  as  such  survivors  as  aforesaidi 
should  authorize  and  require:  By  means  whereof  the  aaid 
Governor  and  Company  became  liable,  and  it  became  and 
was  their  duty,  to  make  and  enter,  and  su£Eer  and  pemit . 
to  be  made  and  entered,  in  the  books  of  the  said  Gofe^ 
nor  and  Company,  a  transfer  or  transfers  of  the  said  stocki 
or  any  part  thereof,  whenever  the  said  Sir  Edward  tod 
Josias  Henry f  as  such  survivors  as  aforesaid,  shouU  au- 
thorize and  require  them  so  to  do:  And  whereas  alio,  at 
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tlie  time  of  the  committing  the  grievance  hereinafter  roen- 
tioiiedy  the  said  stock  remained  in  the  care  of  the  said 
Governor  and  Company^  and  no  transfer  of  the  said  stock 
oraoypart  thereof  had  then  been  made  in  the  books  of 
the  said  Governor  and  Company  by  the  authority  or  at 
the  request  of  the  said  Sir  Edward  and  Josias  Henry ^ 
tnd  the  said  Hardinge  Strcicey  deceased,  or  any  or  either 
of  them:  And  whereas  also,  afterwards,  and  before  the 
eoflunitting  of  the  grievance  hereinafter  mentioned,  and 
whilst  the  said  Sir  Edward  and  Josias  Henry ^  as  such 
lurvivorB  as  aforesaid,  were  so  possessed  of  and  entitled 
to  the  said  stock,  to  wit,  on  the  20th  day  of  May^  18^, 
si  &C.  aforesaid,  the  said  Sir  Edward  and  Josias  Henry 
contracted  and  agreed  with  a  certain  person,  to  wit,  one 
Ealamd  Alder,  for  the  sale  and  transfer  to  him  of  a  certain 
part  of  the  said  stock  so  in  the  care  of  the  said  Governor 
and  Company,  to  wit,  for  the  sale  of  302/.  I5s.  1(L,  part  of 
the  said  stock ;  and  the  said  Ealand  Alder  then  and  there 
agreed  to  purchase  of  the  said  Sir  Edward  and  Josias 
Henry  the  said  part  of  the  said  stock,  for  the  sum  of 
SfiH5l.  5s*  4i/.,  to  be  paid  to  the  said  Sir  Edward  and  Jo- 
jAdw  Henry  at  the  time  of  the  transfer  of  the  said  part  of 
tbe  said  stock  being  made  and  entered  in  the  books  of  the 
said  Governor  and  Company:   And  whereas  also  the  said 
Sir  Edward  and  Josias  Henry,  as  such  survivors  as  afore- 
nid,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  &c.  aforesaid,  authorized  and  required  the  said  Gover- 
nor and  Company  to  make  and  enter  the  transfer  of  the 
said  part  of  the  said  stock  to  the  said  Ealand  Alder,  in  the 
books  of  the  said  Governor  and  Company ;  and  the  said 
Ealand  Alder  was  then  and  there  ready  and  willing  to  ac- 
cept and  receive  the  aaid  transfer,  and  to  pay  for  the  said 
part  of  the  said  stock  according  to  the  said  contract, 
whereof  the  said  Governor  and  Company  then  and  there 
bad  notice:   By  means  of  which  said  several  premises  the 
said  Governor  and  Company  then  and  there  became  and 
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autliorized  and  requested  as  aforesaid,  or  a 
time,  make  and  enter  the  laid  transfer  of  the 
the  said  stock  to  the  said  Ealaiui  Alder  ii 
books,  but  then  and  there  wholly  refused,  am 
fiue  so  to  do:  By  means  and  in  consequence 
said  Sir  Edward  and  Jositu  Henry  have  beei 
from  transferring  to  the  said  Ealand  Alder  I 
of  the  said  stock,  in  completion  of  their  said 
made  with  him  as  aforesaid,  and  have  lost  a 
prived  of  the  said  sura  of  5,8S5L  5g.  M.  wl 
Ealand  Alder  had  agreed  to  pay  to  the  said 
and  Jotiat  Henry  at  the  time  of  the  transfe: 
part  of  the  said  stock  being  made  and  ent 
books  of  the  said  Governor  and  Company;  : 
Sir  Edward  and  Jotiat  Henry,  in  order  to  oo 
said  contract  with  the  said  Eatamd  Alder, 
forced  and  obliged  to  purchase,  and  hare  a 
chased,  other  stock  at  a  much  higher  price  ti 
sum  at  which  thoy  had  so  sold  the  said  part 
stock  to  the  said  Ealand  Alder,  to  wit,  at 
li,923L  2s.  3d.;  and  the  said  Sir  Edward  and . 
ry  have  been  and  ate,  by  means  of  the  pren 
great  expense  of  their  monies,  to  wit,  to  thi 
100/..  and  otherwise  ffreallv  iniured  and  di 
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Upon  the  trial,  before  the  Lord  Chief  Justice,  at  the 
fiittmgs  at  GuUdhaUy  after  last  Hilary  Term,  the  Jury 
Jbund  a  special  verdict,  m  substance  as  follows: — 

''That,  on  the  26th  day  of  October,  1808,  there  was 

trtanding  in  the  books  of  the  Governor  and  Company  of 

the  Bank  of  England,  in  the  names  of  Sir  Edward  Stra- 

e^jf,  then  Edward  Stracet/f  and  Josias  Henry  Stracey, 

joindy  with  one  Hardinge  Stracey^  now  deceased,  the  sum 

of  606^  11#.  ltd.  interest  or  share  in  the  joint-stock  called 

limg  Annuities,  transferrable  at  the  Bank  of  England^ 

whidi  sum  of  605/.  11«.  2d.  in  the  said  stock  called  Long 

Ammities,  belonged  to  Sir  Edttard  Stracey  and  Josias 

Smry  Siracey,  and  Hardinge  Stracey,  now  deceased,  as 

tnstees  under  the  will  of  Hardinge  Stracey,  Esq.,  the 

dder,  deceased,  and  had  been  transferred  to  them  by  the 

executors  under  that  will — That  the  accounts  of  the  pro* 

prietors  of  the  said  stock  called  Long  Annuities  are  kept 

in  certain  books  of  the  Governor  and  Company  of  the 

Btsk  of  England,  called  ledgers,  and  that  accounts  are 

entered-in  the  form  of  debtor  and  creditor  accounts  in  the 

uid  ledgers  of  the  whole  amount  of  the  said  stock  called 

Long  Annuities,  in  which  accounts  the  sums  cither  sub- 

Kribed  or  transferred  to  individuals  are  stated  as  items  to 

tlieir  credit  on  one  side  of  the  account,  and  on  the  other 

^e  of  the  account  they  are  debited  with  all  sums  trans- 

^nred  from  their  names;  and  that  certain  other  books  are 

1^  by  the  within-named  Governor  and  Company  of  the 

Sttik  o( England,  in  which  are  entered  transfers  of  the  said 

*^k  called  Long  Annuities,  from  time  to  time,  purporting 

^  be  signed  by  the  parties  transferring  the  same,  or  their  at- 

^^^fney  lawfully  authorized — That,  upon  the  production  of 

^e  transfer  books,  the  clerks  of  the  Governor  and  Company 

^the  Bank  of  England  who  keep  the  ledgers,  enter  the  sums 

^'^^ferred  to  the  credit  of  the  persons  to  whom  the  transfers 
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are  made  in  the  ledgers,  by  adding  those  sums  to  their  ac- 
counts, if  they  already  have  any,  or  by  opening  newaccotmts 
with  such  persons,  if  they  have  not  already  any  accounts  in 
such  ledgers — That  no  entries  in  the  ledgers  are  made  with- 
out the  authority  of  the  entries  which  are  made  in  the  trans- 
fer books,  but  that,  upon  the  production  of  such  entries  in 
the  transfer  books,  the  entries  are  made  in  the  ledgers  imme- 
diately, without  further  inquiry  as  to  the  genuineness  there- 
of; and  that  any  person  on  whose  account  any  sum  of 
stock  appears  in  such  ledger,  is  permitted  at  any  time,  on 
application  to  the  Bank  of  England,  to  transfer  the  same, 
or  any  part  thereof,  at  his  discretion — That  the  within- 
named  plaintiffs,  at  the  time  the  said  sum  of  605/.  lls.ii 
Long  Annuities  stood  in  their  names  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England^  weD 
knew  the  course  of  business  and  mode  of  transferring  the 
said  stock.    That  the  accounts  are  balanced  twice  a-year, 
for  the  purpose  of  making  out  dividends,  and  that  the  ag- 
gregate amount  of  the  balance  forms  the  aggregate  of  the 
said  stock  called  Long  Annuities ;  and  that  such  aggregate 
amount  is  transmitted  half-yearly  to  the  Audit  Office  of  the 
Exchequer,  for  the  purpose  of  ascertaining  the  amount 
which  will  be  wanted  for  dividends ;  and  that  the  dividends 
are  calculated  on  the  balance  so  ascertained — ^That  an  a^ 
count  is  also  once  a-year  transmitted  to  the  Audit  Officeof 
the  Exchequer y  which  contains  the  names  of  all  the  pro- 
prietors; and  that  the  dividends  are  paid  twice  a-yearto 
the  holders  of  dividend-warrants,  which  are  made  out  fioni 
the  ledgers  in  the  names  of  the  persons  who  appear  by  the 
ledgers  to  be  entitled  thereto — That  the  within-named 
Josias  Henry  Stracey  received  the  dividends  due  in  re- 
spect of  the  said  sum  of  G05/.  11^.  2d.  in  the  said  stock 
called  Long  Annuities,  in  person,  from  the  month  oi  Oc- 
tober, 1817',  to  the  month  oi  April,  18^,  inclusive,  and 
])aid  them  from  time  to  time  to  the  house  of  Marsh  ^  CO'y 
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bankers,  in  Bemers  Street,  to  the  account  of  Mrs.  Stracey, 
who  had  a  life-interest  in  the  said  Long  Annuities  under 
the  trusts  created  by  the  will  of  the  said  Hardinge  Stra- 
-eeyy  the  elder— That,  on  the  23rd  day.of  t/une,  1820,  the 
said  Hardinge  Stracey,  the  younger,  being  then  deceased, 
an  entry  was  made  in  one  of  the  transfer-books  of  the  Go- 
▼emor  and  Company  of  the  Bank  of  England,  purporting 
to  be  a  transfer  under  a  power  of  attorney  purporting  to 
be  granted  to  one  Henry  Fauntleroy  by  the  said  Sir  Ed- 
ward Stracey,  then  Edward  Stracey,  Esq.,  and  Josias 
Henry  Siracey,  of  an  interest  or  share  in  the  said  stock 
called  Long  Annuities,  which  entry  is  as  follows:-^ 


645 


isao. 


Stracey 

9, 

The  Bank  of 
Bmolamo. 


"  '  No.  4657. 

"  '  Long  Annuities  for  80  years,  consolidated  from  5th 
January,  1780, 

••  *We,  Edward  Stracey,  of  Parliament  Street,  Esq., 
and  JosiiM  Henry  Stracey,  of  Bemers  Street,  Esq.,  sur- 
vivors in  a  joint  account  with  Hardinge  Stracey,  late  of 
lAncolria  Inn,  Esq.,  deceased,  this  23rd  day  of  June,  1820, 
do  assign  and  transfer  605/.  \\s,  2d.,  all  our  joint  interest 
or  share  in  the  joint-stock  of  the  annuity  created  by  an  act 
of  Parliament  of  the  4th  year  of  the  reign  of  his  Majesty 
King  George  the  Third,  intituled  ^  An  act  for  charging 
on  the  sinking  fund  ceri;ain  annuities  granted  by  an  act 
passed  in  the  first  year  of  the  reign  of  his  said  Majesty, 
and  for  carrying  the  duties  therein  mentioned  to  the  said 
fund;  and  also  for  consolidating  such  of  the  said  annuities 
as  are  granted  for  a  certain  term  of  years  irredeemable, 
with  other  annuities  granted  by  an  act  passed  in  the  22nd 
year  of  his  said  Majesty's  reign,  and  also  by  several  subse- 
quent acts  of  his  said  Majesty's  reign,  for  raising  further 
sums,  and  for  consolidating  the  same  with  the  said  annui- 
ties transferrable  at  the  Bank  of  England,'  unto  Gilbert 
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Burrington,  of  the  Stock  Exchange,  gentleman,  his  exi 
tors,  administrators,  or  assigns.     Witness  our  hands  tL:^ 
SSnd  June,  1820. 

«  •  Witness,  ^^  ^«^'*'  *  Ci>-  Attoraie^ 

" '  Hy.  PercivaU. 

(Signed)  H.  FautUleroy,  Attorney  to  Edmarwi 
Stracey  and  JosioM  Henry  Stracey,  survifow 
in  a  joint  account  with  Hardinge  Siraeeif. 
£605.  \U.iid. 


'' '  I  do  freely  and  voluntarily  accept  the  above  interest 
or  share  transferred  to  me. 
"  *  Witness.' 


''  That  the  power  of  attorney  under  which  the  said  en- 
try was  made,  was  not  executed  by  Sir  Edward  Straeeji 
and  Josias  Henry  Stracey,  or  either  of  them,  but  that  the 
signatures  to  the  said  power  of  attorney,  purporting  to  be 
the  signatures  of  the  said  Sir  Edward  Stracey  and  Jotiat 
Henry  Stracey,  were  forged ;  and  that  the  said  Henry 
Fauntleroy  had  iiot  any  authority  from  them,  or  either  of 
them,  to  make  any  such  transfer;  and  that  the  said  Sir 
Edward  Stracey  and  Josias  Henry  Stracey  did  not  nor 
did  either  of  them  ever  authorize  or  request  the  Governor 
and  Company  of  the  Bank  of  England  to  make  any  trans- 
fer of  the  said  sum  of  605/.  1 1^ •  2d.  in  the  said  stock  called 
Long  Annuities,  or  any  part  thereof,  until  the  request  and 
refusal  hereinafter  mentioned — That  an  entry  was  there- 
upon made  in  one  of  the  ledgers  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  by  which  Sir  Edward  Stra- 
cey  and  Josias  Henry  Stracey  were  debited  with  the  said 
sum  of  605/.  lis.  2d,  Long  Annuities,  and  credit  was  given 
to  the  said  Gilbert  Burrington  for  the  said  sum  of  COSL 
lis. 2d.  in  the  said  stock;  and  that,  from  that  time,  tbe 
said  Sir  Edward  Stracey  and  Josias  Henry  Stracey  ce^ 
ed  to  have  credit  for  any  sum  in  the  said  stock  called  IxMig 
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^aiiiuities  in  the  said  ledgers ;  and  that,  from  that  time, 
^^eir  account  with  the  Governor  and  Company  of  the  Bank 
^ £nglamdwa8  closed  in  the  said  ledgers;  and  that  nodi* 
*idends  on  the  said  stock  were  applied  for  or  received  by 
^e  said  Sir  Edward  Stracey  and  Josias  Henry  Stracey^ 
Neither  of  them,  in  respect  thereof,  after  the  month  of 
Jkpril^  1820,  nor  has  any  dividend-warrant  on  that  identi- 
cal van  of  stock  separate  firom  other  stock  since  been  made 
oot  or  paid — That,  rince  the  SSrd  day  of  June^  18S0,  very 
jramerous  transfers  of  Long  Annuities,  of  sums  both  great 
and  small,  have  been  made  to  and  by  the  said  Gilbert  Bur- 
ringtouy  which  have  been  debited  and  credited  to  him,  and 
that  the  said  sum  of  605/.  Us.  2d.  Long  Annuities  has 
thereby  become  blended  and  mixed  with  other  stocks 
standing  in  the  said  ledgers  in  the  said  Gilbert  Burring- 
tmikM  name,  and  has  been  transferred  and  assigned  by  him ; 
and  that  it  is  not  possible  to  distinguish  the  accoimt  to  the 
credit  of  which  the  said  Long  Annuities  stand  which  were 
so  carried  to  the  credit  of  the  said  Gilbert  Burrington,  and 
debited  to  Sir  Edward  Stracey  and  Josias  Henry  Stracey 
as  aforesaid — That  Sir  Edward  Stracey  and  Josias  Hen' 
ry  Stracey  did  not  consent  to,  and  had  not  any  knowledge 
of,  the  above  entry  having  been  made  in  the  month  of 
July,  1820,  in  the  transfer-book  of  the  Governor  and  Com- 
pany of  the  Bank  ot England — That  Josias  Henry  Stracey 
was  a  partner  in  the  said  banking-house  in  Bemers  Street 
which  carried  on  business  under  the  firm  of  Marsh  %  Co.^ 
and  the  business  of  which  house  the  said  Henry  Fauntle-- 
ray  chiefly  managed — ^That  Marsh  ^  Co.  kept  an  account 
with  Martin,  Stone,  ^  Co.,  bankers,  in  the  city  of  London, 
ia  the  usual  way  of  a  banker's  account,  and  that  a  pass- 
book went  from  one  house  to  the  other,  from  time  to  time, 
according  to  the  usual  practice  between  bankers — That 
Marsh  ^  Co,  kept  a  book  called  a  house-book,  in  which 
oorresponding  entries  to  those  in  the  pass-book  ought  to 
have  been  made;  and  that,  in  the  due  course  of  business, 
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the  pass-book  and  the  house-book  of  Marsh  §f  Co,  ought 
to  have  corresponded — That  the  house-book  was  k 
constant  use  in  the  banking-house  of  Marsh  tf  Cb.| 
and  that  the  pass-book  was  frequently  brought  thither 
from  the  hous^  of  Martin  ^  Co.;  and^  when  it  was  at  the 
banking-house  oi  Marsh  ^  Co.^  that  the  said  Henry  FamA' 
leroy  kept  the  same  generally  locked  up  in  his  own  dedi 
— That  the  said  Henry  Fauntleroy  was  permitted  by  the 
other  partners  to  conduct  the  greater  part  of  the  busiiien 
of  the  said  banking-house,  without  their  interferenee; 
that  they  were  not  men  of  business;  that  they  had  no 
knowledge  of  book-keeping ;  that  they  reposed  great  ooBr 
fidence  in  Henry  Fauntleroy/  and  that  the  said  Hewrif 
Fauntleroy  made  very  many  false  entries  and  omissioni  ii 
the  house-book,  so  that  the  same  did  not  correspond  with 
the  pass-book  in  many  instances;  that  the  said  Hemtff 
Fauntleroy  paid  into  the  hands  of  Martin  ^  Co.,  and 
drew  out  of  their  hands,  considerable  sums  which  appeir 
respectively  in  the  pass-book,  but  not  in  the  house-book, 
and  also  made  very  many  other  false  entries  in  the  other 
books  of  the  firm,  without  the  knowledge,  and  in  fraud  of 
his  partners,  to  a  large  amount — That,  on  the  23rd  June, 
1820,  the,  s.nd  Henry  Fauntleroy  ordered  one  T%omai 
Butterjield  Simpson,  a  stock-broker,  to  sell  out  the  smi 
of  605/.  \\s,  Zd.  Long  Annuities,  described  as  standii^ 
in  the  books  of  the  Governor  and  Company  of  the  BadL 
of  England,  in  the  names  of  Edward  Stracey,  of  Parttsh 
ment  Street,  Esq.,  and  Josias  Henry  Stracey,  oi  Bemen 
Street,  Esq.,  survivors  in  a  joint  account  with  Har^Snge 
Stracey,  late  of  Lincoln's  Inn,  deceased;  and  that  the  said 
Thomas  Butterjield  Simpson  sold  the  same  to  Giiiert 
Burrington,  for  the  sum  of  10,786/.  lOs,  Id.,  which  sum 
he  received  from  the  said  Gilbert  Burrington;  that,  scr 
cording  to  the  course  of  business  between  the  said  Tho- 
mas Butterjield  Simpson  and  the  said  Marsh  %  Co.,  the 
said  Thomas  Butterjield  Simpson  allowed  the  said  MarA 


IN  THE  FIRST  TEAR  OP  WILL.  IV. 


64d 


^  Co.  one  half  of  the  usual  commission  when  employed  by 
diem  to  effect  sales,  and  upon  the  said  sale  he  allowed  one 
ludf  of  the  commission;  and  that  the  said  Thomas  Butter- 
$M  Simpson  paid  the  sum  of  10,778/.  \Ss.  lOcf.,  being 
dw  amount  of  the  sum  so  received  by  him  from  the  said 
aibert  Burringtonf  deducting  one  half  of  the  usual  com- 
iuraicHii  by  a  check  payable  to  the  said  Henry  Fauntle- 
f9]f,  into  the  hands  of  Messrs.  Martin  ^  Co,,  to  the  ac* 
Hmnt  of  Marsh  ^  Co. — That  no  entry  was  made  at  any 
time  of  the  said  sum  of  10,778/.  ISs,  10c/.  in  the  house- 
hook,  or  any  other  books  of  Marsh  ^  Co.,  but  only  in  the 
pass-book  of  the  firm  with  Martin  ^  Co. — That,  on  the 
|6th  September,  1824,  in  consequence  of  the  discovery  of 
ibe  forgeries  of  the  said  Henry  Fauntleroy,  Marsh  %  Co. 
beeame  bankrupts — That,  from  the  month  o(  April,  1820, 
jip  to  the  date  of  the  said  bankruptcy,  entries  were  made 
lif  the  books  of  Marsh  Sf  Co.,  by  which  Mrs.  Stracey's  ac- 
poont  was  credited  with  the  amounts  of  the  dividends  on 
pile  said  sum  of  605/.  \\s.  2d.,  in  the  said  stock  called 
KpODg  Annuities,  as  it  had  previously  been,  and  as  if  those 
dividends  had  been  regularly  received  from  time  to  time; 
that  such  entries  were  all  made  in  the  hand-writing 
the  said  Henry  Fauntleroy;  and  that,  at  the  date  of 
said  bankruptcy,  there  was  a  balance  of  between  600/. 
700/.  in  the  books  of  Marsh  ^  Co.  in  favour  of  Mrs. 
racey — ^That,  after  the  bankruptcy.  Sir  Edward  Stracey 
le  application  to  the  Governor  and  Company  of  the 
of  England  respecting  the  said  sum  of  605/.  \\s.  2d. 
west  or  share  in  the  said  stock  called  Long  Annuities, 
that  thereupon  the  following  letter  was  written  by  the 
imies  of  the  Governor  and  Company  of  the  Bank  of 
^land  to  the  plaintiffs,  and  sent  to  the  said  Sir  Edward 
^acey — . 

<< '  New  Bank  Buildings, 
'''4cth  December,  1824. 
"  *  Gentlemen, — The  Governor  and  Directors  of  the 
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Bank  of  England  have  had  under  their  consideration 
your  claim  to  have  605^  lis.  2d.  per  annum  Long  Ammi- 
tiesy  which  formerly  stood  in  your  name,  replaced.  Thej 
find^  upon  inquiry,  that  the  stock  in  question  was  sold  and 
transferred  in  your  names  by  one  of  the  jMurtners  in  the 
late  firm  of  Marsh,  Stracey,  ^  Co,,  and  that  the  produce 
of  the  stock  was  paid  into  the  funds  of  Messrs.  Monk, 
Straeey,  %  Co.  You  have,  therefore,  as  the  Bank  is  advis- 
ed, a  right  to  prove  the  amount  received  on  your  accoraifti 
and  to  receive  a  dividend  upon  that  proof,  under  Messn, 
Marsh,  Siracey,  ^  Co.'s  commission ;  and  we  are  directed 
by  the  Governor  and  Directors  to  request  that  sodl 
proof  may  be  tendered,  and  enforced  by  petition  if  it 
should  not  be  admitted  by  the  comnussioners :  after  which 
the  Bank  will  be  ready  to  replace  the  amount  of  yow 
stock  so  sold,  upon  having  an  assignment  of  your  proof; 
and  the  dividends  on  the  stock  so  replaced,  which  accmed 
subsequent  to  the  latest  period  at  which  they  were  cre- 
dited to.  you  by  Messrs.  Marsh,  Siracey,  ^  Co.,  will  also 
be  paid  to  you. 

**  *  We  beg  to  add,  that  we  are  ready  to  afford  yea  inr 
formation  and  assistance  as  to  the  evidence  by  which  your 
right  to  prove  will  be  established.     We  are,  &c. 

Freshfield  %  Kaye: 

**  *  Edwd.  Siracey,  Esq.  and  Josias  Henry 
Siracey,  Esq.,  survivors  of  Hardinge  Sira^ 
cey,  Esq.,  deceased.' 


and  which  letter,  on  the  back  thereof,  was  addressed  as 
follows — '  Edward  Siracey,  Esq.,  and  Josias  H.  S^raeef, 
Esq.  To  the  care  of  Edward  Siracey ,  Esq.,  Great  George 
Sireet: 

''  That,  on  the  31st  day  of  May,  1825,  the  Governor  and 
Company  of  the  Bank  of  England  paid  Sir  Edward  Sinh 
cey  the  sum  of  605/.  lis.  2d.,  on  his  signing  and  entering 
into  the  following  receipt  and  agreement — 


i 
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**'3l  Majf,   ISZ5:   Received  of  the  Goyemor  and 

Covipany  of  the  Bank  of  England,  the  sum  of  605/.  11«. 

being  the  amount  of  payments  which  would  haye 

^n  made  to  me  for  the  two  half  years,  on  the  10th  Oc- 

taber  and  dth  ^pril  last,  on  605/.  lis.  2d.  Long  Annui-- 

ties,  if  that  stock  bad  not  been  transferred,  as  I  allege  it 

to  bave  been,  without  any  legal  authority  from  me. 

**  *  I  say,  received  the  same,  without  prejudice  to  my 
rii^ht  to  prove  for  the  produce  of  the  said  stock  under 
Ulmrsh  ^  Co.'s  commission,  or  my  right  to  claim  to  have 
the  said  stock  replaced  by  the  said  Governor  and  Com- 
pany. And  I  hereby  engage,  if  the  said  debts  shall  be 
decided  by  a  Court  of  law  to  be  proveable,  when  required 
by  the  said  Governor  and  Company,  to  tender  a  proof  to 
the  commissioners  under  the  bankruptcy  o{  Marsh  ^  Co.^ 
in  respect  of  the  produce  of  such  stock  sold  out  by  them; 
ttul,  in  case  such  proof  shall  be  rejected,  to  enforce  the 
ttme  by  petition,  at  the  expense  of  the  said  Governor  and 

Company. 

*'  *  JB.  Stracey^  and  for  J.  H.  Stracey, 

£605.  1 U.  2d.      "  '  Survivors  of  Hardinge  Stracey: 
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'*  That,  on  or  about  the  16th  May,  1829,  Sir  Edward 
^^^€icey  and  Josias  Henry  iS'/racey  applied  to  the  Governor 
and  Company  of  the  Bank  of  England  to  transfer  a  part 
0^  ^he  said  sum  of  605/.  lis,  2d.  Long  Annuities;  and  that 
^>^^Yeupon  the  attornies  for  the  Governor  and  Company 
0^  ^he  Bank  of  England  wrote  and  sent  to  Sir  Edward 
S^^^€icey  and  Josias  Henry  Stracey  a  letter,  whereof  the 
ioU^^Qg  ig  a  copy — 

** '  Gentlemen,.^Having  been  informed  by  the  officers 

^  ^he  Bank,  that  an  application  was  made  on  your  behalf 

^  transfer  8002.  odd,  Long  Annuities,  from  the  names  of 

^•^  Edward  Stracey  and  Josias  Henry  Stracey,  survivors 

of  JTn^dimtrg  Stracey,  we  beg  to  suggest,  that,  before  any 
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application  is  made  relative  to  the  stock  transferred  in  the 
year  1820,  under  an  authority  alleged  to  have  been  forg- 
ed, you  should  tender  to  the  Commissioners  the  proof  en- 
gaged to  be  made  by  you  on  the  estate  of  Marsh  S[  Ok 
in  respect  of  the  proceeds  of  that  stock.  We  are  satisfied 
that  it  is  equally  important  to  all  parties  in  this  case,  to 
reduce  as  much  as  possible  the  litigation  necessary  to  aa 
adjudication  on  the  conflicting  claims.  We  confidently 
expect  that  these  must  be  disposed  of  before  the  vacation, 
if  the  measures  now  in  progress  are  allowed  to  go  on;  but, 
if  proceedings  are  adopted  against  the  Bank,  the  ddij 
and  expense  will  be  increased  in  a  degree  which  it  is  se- 
rious to  contemplate.  We  feel  that  the  delay  which  hu 
taken  place  must  have  been  most  irksome  to  all  parties; 
and  it  has  been,  no  doubt,  purposely  created  by  the  agenb 
of  the  assignees,  with  a  view  to  exhaust  the  patience  of 
the  claimants.  We  should  regret  that  they  succeeded  in 
this,  when  the  transaction  is  so  near  a  close;  partica* 
larly  as  no  means  have  been  spared  by  the  Bank  to  render 
the  delay  as  little  inconvenient  as  possible  to  the  parties. 
If  proceedings  are  adopted  against  the  Bank,  theywiD 
necessarily  avail  themselves  of  every  defence  within  their 
power,  though  they  will  reluctantly  enter  such  a  contest 

"  *  We  have  the  honour  to  be,  &c. 

« *  Freshfield  ^  Son, 

<' '  New  Bank  BuilXngs, 
"  *  16  May,  1829/ 

'^ '  Sir  Edfvd.  Siracey,  Bart,  and 
"  Josias  Henry  Siracey^  Esq.' 


''  That,  on  the  26th  May,  18^,  and  after  the  death  of 
Mrs.  Stracey,  Sir  Edward  Siracey  and  Josias  Henr) 
Siracey  sold  to  one  Ealand  Alder  the  sum  of  SOUL  Mf. 
7cf.  of  the  said  stock  called  Long  Annuities,  for  the  nfli 
of  5,885/.  5s.  Ad.,  which  they  received   from  die  iiid 
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^^dand  Alder;  that,  on  the  same  day,  Sir  Edward  Sira- 

cejf  and  Jonas  Henry  Stracey,  together  with  the  said 

l^edand  Alder ^  went  to  the  Bank  of  England^  and  requir- 

^  the  Governor  and  Company  of  the  Bank  of  England 

to  transfer  into  the  name  of  the  said  Ealand  Alder  the 

nidsmn  ofS02/.  1&.  7d.  of  the  said  stock  called  Long 

Annuities,  as  and  for  part  of  the  sum  of  605/.  lis,  2d. 

Long  Annuities,  and  the  said  Ealand  Alder  at  the  same 

tbne  ofiered  to  accept  the  same ;  but  that  the  Governor 

tnd  Company  of  the  Bank  of  England  refused  to  make 

such  transfer,  and  stated  that  there  was  not  the  sum  of 

90XLl5s.Td.  Long  Annuities  in  the  names  of  Edward 

Siraeey  and  Josias  Henry  Stracey,  survivors  of  Hardinge 

Siraeey — That  Sir  Edward  Siraeey  and  Josias  Henry 

Afrflcfy  afterwards  bought  and  caused  to  be  transferred  to 

the  said  Ealand  Alder  a  sum  o(S02L  1 5s.  Td.  in  the  said 

^tock  called  Long  Annuities,  in  pursuance  of  the  said  sale 

io  made  to  him  /  for  which  sum  Sir  Edward  Siraeey  and 

Josias  Henry  Siraeey  paid  the  sum  of  5,9S3/.  2s,  Sd. ;  and 

that  Sir  Edward  Siraeey  and   Josias  Henry  Siraeey 

^^reby  sustained  a  loss  of  37/.  Ids.  lie/.,  being  the  differ- 

^ce  between  the  said  sums  of  5,923/.  2s.  Sd.  and  5,885/. 

^*  4dL,  together  with  the  amount  of  the  commission  paid 

^  tbem  to  their  broker  on  the  said  transaction,  amounting 

to  7^1  7s.    That  there  was  negligence  on  the  part  of  Josias 

"^^nry  Siraeey,  arising  from  want  of  knowledge  of  busi- 


1*he  damages  were  assessed  at  45/.  35.  lie/.,  viz.  371. 
^^.  lid.,  the  amount  of  the  loss  alleged  by  the  plaintiffs 
to  have  been  sustained  by  them  on  the  resale  of  the  stock, 
^'^d  7/.  7#.  paid  by  them  for  commission. 

*Ilie  case  was  argued  in  the  last  Easier  Term. 

.  Mr.  Seijeant  Spankie,  for  the  plaintiflfs. — There  are  two 
Wilts  for  the  consideration  of  the  Cowrt—Jirsi,  whether, 
Glider  the  circumstances  stated  in  the  special  verdict,  the 
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1830.         forged  transfer  can  have  the  effect  of  dispossessing  the  on- 

stracey       ginaJ  holders  of  their  stock — secondly^  whether  the  agIe^ 

r'  ment  entered  into  by  the  parties  operates  as  a  suspenaoD 

England,      of  the  plaintiffs'  right  to  sue  the  defendants  until  they  have 

taken  the  proceeding  which  they  bound  themselves  bj 

that  agreement  to  take,  vix.  until  they  have  made  proof  of 

their  debt  under  the  commission  against  Messrs  Monk  | 

Co. 

1.  It  is  necessary  in  the  first  place  to  consider  whatii 
the  nature  of  that  property  called  stock,  and  particnlulj 
the  description  of  stock  called  Long  Annuities.    The 
general  definition  given  of  stock  by  the  Master  of  the  RoHi, 
in  the  case  of  Wildmany.  Wildman,  is  as  follows  (a):  ^^The 
interest  in  stock  is  properly  nothing  but  a  right  to  recdrea 
perpetual  annuity,  subject  to  redemption — a  mere  iiglil» 
therefore:  the  circumstance  that  Government  is  the  debtor 
makes  no  difference — a  mere  demand  of  the  dividends  astfa^ 
become  due;  having  no  resemblance  to  a  chattel  moveaUei 
or  coined  money,  capable  of  possession  and  manual  appre- 
hension."    Bracion  s&y3{b):  ^^Incorporates  vera  swUth 
cut  sunt  jura  y  qum  videri  non  possunt  nee  tangi,  utjus  eunSt 
agendi,  aquamve  ducendi,  et  hujusmodi^  qtue  nonpasndesr 
tur  sed  quasi.*'     In  Justinian  s  Institutes  (c)    also,  io- 
corporeal  hereditaments  are  similarly  described.    So,  in 
Vinius  [d):    ^*  Res  omnes   qucs  tangi  aut  demonstrari 
non  possunt^  sed  animo  tanium  cemi  atque  inielBgi,  mmt- 
porales  quidem  sunt^    These  authorities  are  decisive  to 
shew  the  incorporeal  nature  of  this  property.    Blaekstom 
also  ranges  annuities  under  incorporeal  hereditaments.  He 
$ays(^):  '^An  annuity  is  a   thing  very  distinct  firan  i 
rent-charge,  with  which  it  is  frequently  confounded:  a 
rent-charge  being  a  burthen  imposed  upon  and  issuing  out 


(a)  9  Ves.  177.  (rf)  Lib.  2,  tit.  2,  p.  204. 

(6)  Lib.  1,  c.  12.  (c)  2  Bl.  Com,  40. 

\c)  Lib.  2,  tit.  2. 
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t lands;  whereas  an  annuity  is  a  yearly  sum  chiirgeable 

aly  upon  the  person  of  the  grantor.     Therefore,  if  a  man 

J  deed  grant  to  another  the  sum  of  20/.  per  atmum,  with- 

lit  expressing  out  of  what  lands  it  shall  bsue,  no  land  at  all 

hall  be  charged  with  it;  but  it  is  a  mere  personal  annuity : 

hich  is  of  so  little  account  in  the  law,  that,  if  granted  to  an 

leemosynary  corporation,  it  is  not  within  the  statutes  of 

Kyrtmain.**    Lord  Coke  says  (a),  "  *  Brief e  de  annuitie*  is 

writ  for  the  recovery  of  an  annuity.    An  annuity  is  a 

imrhf  payment  of  a  certain  sum  of  money  granted  to  an- 

Bier  in  fee,  for  life,  or  years,  charging  the  person  of  the 

imntor  only.**    By  the  statute  2  Geo.  3,  c.  10,  s.  15,  the 

iDuities  granted  by  that  act  are  declared  to  be  personal 

late.     The  17th  section  prescribes  the  mode  of  transfer; 

id  by  the  1 8th  section  persons  possessed  of  such  annui- 

m  are  enabled  to  devise  the  same  by  will.     Stock  is  in- 

Ipable  of  dispossession  or  disseisin.  In  Blacistone's  Com- 

Maries  it  is  said  (6):   **  Disseisin  of  incorporeal  heredi- 

bents  cannot  be  an  actual  dispossession ;  for,  the  sub- 

Pl  itself  is  neither  capable  of  actual  bodily  possession, 

If  dispossession;  but  it  depends  on  their  respective  na- 

fts  and  various  kinds;  being  in  general  nothing  more 

ID  tL  disturbance  of  the  owner  in  the  means  of  coming  at 

'(BDJoying  them.    With  regard  to  freehold  rent  in  parti- 

lir,  our  antient  law  books  mention  five  methods  of  work- 

If  ai  disseisin  thereof— 1.  By  enclosure;  where  the  tenant 

itecloseth  the  house  or  land  that  the  lord  cannot  come 

liktrain  thereon  or  demand  it — 2,  ByforesiaUer,  or  lying 

#ait;  when  the  tenant  besetteth  the  way  with  force  and 

ha,  or,  by  menaces  of  bodily  hurt,  affrights  the  lessor  from 

hnng — 3.  By  rescous;  that  is,  either  by  violently  retak- 

(  a  distress  taken,  or  by  preventing  the  lord  with  force 

1  arms  from  taking  any  at  all — 4.  By  replevin;  when 

» tenant  replevies  the  distress  at  such  time  when  his  rent 
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is  really  due — 5.  By  denial;  which  is  when  the  rent,  be- 
ing lawfully  demanded,  is  not  paid.     All  or  any  of  these 
circumstances  work  a  disseisin  of  rent;  that  is,  they  wroDg-^ 
fully  put  the  owner  out  of  the  only  possession  of  which  th^ 
subject-matter  is  capable,  viz.  the  receipt  of  it.     And  ak7 
these  disseisins  of  hereditaments  incorporeal  are  only  so 
at  the  election  and  choice  of  the  party  injured ;  if,  for  the 
sake  of  more  easily  trying  the  right,  he  is  pleased  to  sap 
pose  himself  disseised.     Otherwise,  as  there  can  benoac* 
tual  dispossession,  he  cannot  be  compulsively  disseised  of 
any  incorporeal  hereditament.**    Littleton  says  (a):  "If 
one  holdeth  of  me  by  rent-service,  which  is  a  service  in 
gross,  and  not  by  reason  of  my  manor^  and  another  that 
hath  no  right  claimeth  the  rent,  and  receives  and  taketh 
the  same  rent  of  my  tenant  by  coertion  of  distress,  or  by 
other  form,  and  disseiseth  me  by  such  taking  of  the  rent; 
albeit  such  disseisor  dieth  so  seised  in  taking  of  the  rent, 
yet  after  his  death  I  may  well  distrain  the  tenant  for  the 
rent  which  was  behind  before  the  decease  of  the  disseisor, 
and  also  after  his  decease:  and  the  cause  is,  for  that  sudi 
disseisor  is  not  my  disseisor  but  at  my  election  and  wiO." 
Upon  that  passage.  Lord  Coke  says  (6):  ''A  man  cannot 
be  disseised  of  a  rent-service  in  gross,  rent-charge,  or  rent- 
seek,  by  attomement  or  payment  of  the  rent  to  a  stranger, 
but  at  his  election ;  for,  the  rule  of  law  is,  nemo  redditumal- 
terius  invito  domino percipere  autpossidere potest;  andonr 
author  hath  before  taught  us  what  he  means  by  disseisins  of 
rents-services,  rents-charges,  and  rents-seeks;  and  payment 
to  a  stranger  is  none  of  them,  but  at  the  lord*s  election,  as 
our  author  here  saith.**    From  these  authorities,  it  seems 
clear  that  a  party  cannot  be  disseised  of  these  annuities. 
Being  a  thing  incorporeal,  it  remains  in  contemplation  of 
law  as  it  was.     The  Bank  of  England  may,  as  was  said  by 
Sir  Joseph  Jekyll^  in  the  case  of  Hildyard  v.  The  South 


(a)  Section  588. 


(b)  Co.  Lltt.  233.1). 
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Qi  Company  (a),  be  considered  as  the  lord  of  a  manor, 
^*^o  cannot  by  any  tortious  act  aiFect  the  title  of  a  copy- 
tt^ilder.   In  Watkins  on  Copyholds,  it  is  said  (i) :  *'  There  can- 
^^t  properly  be  a  disseisin  of  a  copyholder,  for  the  freehold 
^  in  the  lord :  if  any  one,  therefore,  enter  '  with  strong 
hand'  into  a  copyhold,  he  does  not  usurp  the  seisin;   nor^ 
consequently,  become  a  tenant''    In  Zouch \.For8e,  Lord 
JEUenborough  says  (c):  "  An  admittance  to  a  copyhold  does 
not  in  itself  constitute  a  possession:  it  only  gives  the  party 
the  means  of  possession  if  he  have  a  good  title  to  it:*'  and 
Mr.  Justice  Lawrence  and  Mr.  Justice  Le  Blanc  asked^- 
**  If  the  lord  admit  one  upon  a  mistaken  claim,  which  turns 
out  to  have  no  foundation,  how  can  that  pass  the  estate  to 
him?"  So,  here,  the  right  of  the  holder  of  the  stock  cannot 
be  displaced  by  the  unauthorized  act  of  the  Bank:  they  can- 
not set  up  as  a  bar  to  the  plaintiffs'  remedy,  a  transfer  made 
without  their  authority.     Their  right  remains  wholly  un* 
touched  by  such  transfer.    The  earliest  case  to  be  found  up- 
on the  subject  is  that  of  Monk  v.  Graham  (d),  where  it  was 
held,  that,  if  an  agent  entrusted  by  a  stock-holder  to  receive 
the  yearly  dividends,  make  a  fraudulent  sale  of  the  stock  by 
means  of  a  pretended  power  of  attorney,  and  transfer  it  by 
personating  the  proprietor,  and  abscond,  the  proprietor 
may  recover  the  origipal  price  paid  for  the  stock,  in  an  ac- 
tion of  trover  against  the  vendee.     The  only  peculiarity 
in  that  case  is,  that  the  Jury,  thinking  some  blame  to  be 
imputable  to  the  plaintiff,  gave  her  less  than  the  value  of 
the  stock;  but  no  doubt  was  entertained  as  to  her  right  to 
reUef,  and  to  be  placed  in  her  former  situation.     In  Hild» 
yard  v.  The  South  Sea  Company  and  Keate  {e\  where 
certain  South  Sea  stock  had  been  transferred  by  virtue  of 
a  forged  letter  of  attorney,  the  Master  of  the  Rolls  de- 
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creed  the  transfer  to  be  void,  and  directed  the  stock  to  be 
restored  by  the  assignee  to  the  original  holder.  Sir  Josepk 
Jeiyll there  said:  **  When  the  defendant  Keate  bought  by 
letter  of  attorney ,  it  was  incumbent  upon  him,  and  at  his  perily 
to  see  that  such  letter  of  attorney  was  a  true  one ;  it  was  morc^ 
his  concern  and  in  his  power  to  inquire  into  the  reality  o 
this  letter  of  attorney  than  of  any  other  person,  so  that  thtc 
rule  of  caveat  emptor  is  in  this  case  properly  applicable  to 
him.  On  the  other  side,  it  is  plain,  that,  though  the  defend- 
ant Keate  has  been  in  fault,  yet  here  can  be  no  pretence  of 
fault  or  negligence  in  the  plaintiff  Hildyard;  and  there- 
fore it  would  be  most  apparently  unjust  to  let  him  suffer: 
a  forged  letter  of  attorney  was,  as  to  him,  the  same  as  do 
letter  of  attorney ;  consequently  his  stock,  which  has  been 
transferred  from  him  without  any  authority  at  all,  ought  to 
be  restored  to  him.  Then,  as  to  the  Company,  they  were 
but  instruments  and  conduit-pipes ;  or  like  the  lord  of  a 
manor,  in  case  of  a  surrender  of  a  copyhold,  where,  if  there 
should  be  a  forged  letter  of  attorney  empowering  one  of 
the  copyholders  to  surrender  to  the  use  of «/.  S.^  and  there- 
upon the  attorney,  in  the  name  of  the  copyholder,  should 
surrender  to  the  use  of  J.  S.,  who  should  be  accordingly 
admitted  by  the  lord,  yet  this  admittance  would  be  vdd; 
and  so  is  the  transfer  of  this  stock  to  the  defendant  KeaU: 
and  it  would  be  of  public  use,  that  those  who  accept  of  a 
transfer  of  stock  under  a  letter  of  attorney  should  be  oblig- 
ed to  take  strict  care  of  the  validity  and  reality  of  such 
letter  of  attorney,  for  no  other  person  can  be  so  properly 
concerned  to  do  it."  It  did  not  occur  to  the  Master  of  the 
Rolls  in  that  case  that  the  Company  was  liable.  Subsequent 
cases  have,  however,  determined  that  the  Bank  of  Eng- 
land^  or  other  company,  making  a  transfer  under  a  f<Hg- 
ed  power  of  attorney,  are  the  parties  that  are  liable  to 
make  good  the  loss.     In  Harrison  v.  Pryse  (a),  E.  H.  pur- 


(a)  Barnard.  Chan.  Rep.  324;  S.  C,  Vin.  Abr.  Vol.  20,  p.  7- 
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cte^aLsed  IfiOOl.  South  Sea  stock,  and  accepted  the  same  in 
th^  Company's  books  soon  after  his  buying  it.     After- 
trfli.x^Sy  anotiier  of  the  same  name,  but  known  by  another 
description,  got  by  some  means  or  other  the  1,000/.  stock 
belonging  to  the  first  E.  H.  placed  to  his  account  in  the 
Company's  books,  and  some  years  afterwards  transferred 
the  same  to  22.,  his  broker,  in  order  to  sell  the  same  for 
him,  which  R.  accordingly  did.     Both  these  persons  re- 
spectively named  E.  H.  died.     On  a  bill  brought  by  the 
representative  of  the  first  E.  /f.,  the  Court  was  of  opinion 
that  the  representative  might  elect  either  to  have  this  spe- 
cific quantity  of  stock  bought  for  her,  or  a  satisfaction  for 
it  as  it  was  at  the  time  it  was  sold  out,  at  which  time  a 
conversion  was  made  of  it;  and  likewise  seemed  to  incline 
ikitt  the  Company  might  be  liable  in  case  the  representa- 
tive of  the  last  E.  H.  had  not  sufficient  assets;  because  they 
miiat  be  considered  as  trustees  for  the  first  E.  H.  at  the 
titue he  purchased  the  stock;  and,  as  the  same  was  trans- 
ferred without  his  privity,  they  must  be  considered  as 
continuing  his  trustees.     In  Ashby  v.  Blackwell(a),  a  joint- 
stock  company  having  permitted  a  transfer  of  stock  under 
*  forged  letter  of  attorney — it  was  held  that  the  company, 
^uid  not  the  fair  purchaser,  should  bear  the  loss.    The 
Lord  Chancellor,  in  giving  judgment,  said :  '*  The  letter 
of  sittomey  is  no  part  of  the  title,  but  an  authority  to  trans- 
f<^.     A  trustee,  whether  a  private  person  or  body  corpor- 
ate,  must  see  to  the  reality  of  the  authority  empowering 
them  to  dispose  of  the  trust  money ;  for,  if  the  transfer  is 
i>^^de  without  the  authority  of  the  owner,  the  act  is  a  nulli- 
fy* and,  in  consideration  of  law  and  equity,  the  rights  re- 
™*Sn  as  before."    The  case  of  Davis  v.  The  Bank  of  Eng- 
'^'*^(&)  is  decisive  of  the  question.     It  was  there  held 
toat  property  in  stock  is  not  transferred  from  the  owner 
'^y  being  placed,  under  a  forged  power  of  attorney,  to  the 
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name  of  another  person  in  the  books  of  the  Bank  of  Eng- 
land. The  doctrines  there  laid  down  will  be  questioned 
on  the  other  side;  but  the  reversal  of  that  judgment  by  the 
Court  of  King's  Bench^  in  error,  does  not  in  the  least  af- 
fect the  reasoning  of  Lord  Chief  Justice  Best:  the  xeTenil 
proceeded  on  a  ground  wholly  distinct  from  those  argued 
in  this  Court  His  Lordship  there  said:  '^  I  take  it  to  be 
clear  that  a  transfer  in  writing  not  made  by  the  party  trans- 
ferring, or  some  agent  duly  authorized,  can  have  no  effect 
A  forged  indorsement  in  a  bill  of  exchange  conveys  no  in- 
terest in  such  bill.  Transferrable  shares  of  the  stock  of 
any  company  cannot  be  divested  out  of  the  proprietors  b} 
any  act  of  the  company,  without  the  authority  of  the  stod- 
holders.  The  Bank  of  England  has  no  more  authority  to 
affect  the  interest  of  any  stock-holder,  than  the  most  in- 
significant chartered  company  has  to  dispose  of  the  sham 
of  any  of  the  members  of  such  company.  The  Legiila- 
ture,  so  far  from  allowing  any  act  of  the  Bank  to  depme 
the  stock-holder  of  his  interest,  has  taken  care  to  direct  in 
what  manner  the  interest  he  has  in  the  public  annuities  shall 
be  conveyed  away,  and  to  declare  that  no  other  mode  of  con- 
veyance shall  be  legal.  In  many,  if  not  all  the  Loan  acts,  the 
mode  of  transferring  stock  is  prescribed  by  the  foUowog 
words:  '  There  shall  be  kept  in  the  office  of  the  accompt- 
ant  in  London^  books  wherein  transfers  of  stock  shaU  be 
entered,  which  entries  shall  be  signed  by  the  parties  meir 
ing  such  transfers^  or  by  their  attornies  authorised  bf 
writing  under  their  hand  and  seal,  and  attested  by  two  wit- 
nesses ;  and  the  persons  to  whom  such  transfers  are  made 
shall  under-write  their  acceptance,  and  no  other  method 
of  trans/erring  stock  shall  be  good*  The  assignment  of 
the  stock-holder  and  the  acceptance  by  the  assignees  com- 
plete the  transfer.  The  Bank  have  no  part  in  this  trans- 
action: they  are  only  to  see  that  it  is  properly  registered 
in  their  books.  In  the  present  case,  tlie  assignment  by 
the  stock-holder  is  wanting,  the  persons  who  made  the  as- 
signment having  no  authority  from  the  stock-holder/  The 
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Qofernnientj  tod  not  the  Bank^  is  the  debtor  of  the  ftind- 
iKilder.  The  Bank  are  merely  agents  of  Goveniment  to 
pay  the  dividends:  and  they  cannot,  by  a  forged  power  of 
ittomey,  deprive  the  owner  of  his  stock. 

2.  The  agreement  entered  into  by  the  plaintiffs  with  the 
Sank,  to  tender  a  proof  to  the  commissioners  under  the 
lankruptcy  of  Marsh  §f  Co.  in  respect  of  the  produce  of 
be  stock  sold  out  under  the  forged  power  of  attorney,  does 
lot  operate  as  a  bar  to  their  right  to  have  the  stock  replac- 
d.  >  There  was  no  consideration  for  such  an  engagement. 
rhe  mere  conditional  offer  of  the  Bank  does  not  amount 

0  an  accord  and  satisfaction.     In  Comynis  Digest  (a)«  it 

1  laid  down,  that,  **  an  accord  that  makes  a  good  plea, 
last  be  in  full  satisfaction  of  the  thing  demanded.     And 
berefore,  if  the  defendant  plead  an  accord  between  him 
od  the  plaintiff,  that,  if  he  did  his  endeavour  to  reconcile 
be  plaintiff  and  a  stranger,  then,  &c.,  it  is  not  good ;  for  his 
odeavour  is  no  satisfaction  to  the  plaintiff.     So,  in  an  ae- 
on upon  the  statute  of  Richard  2,  for  a  forcible  entry,  if 
le  defendant  plead  an  accord,  that  the  plaintiff  should 
i-enter  and  have  his  charters  re-delivered  by  the  defend- 
st,  it  is  not  good ;  for,  the  re-delivery  to  the  plaintiff  of  his 
wn  charters  is  not  any  satisfaction  for  his  precedent  tor- 
cms  entry.    So,  in  trespass,  if  the  defendant  plead  an  ac- 
>rd,  that  the  plaintiff  should  have  his  cattle  again.**    So, 
dsre,  the  agreement  was  nudum  pactum:  the  Bank  offered 
>  satisfaction.     In  Peytoe's  case,  it  is  said  (6),  that  '^  every 
»:ord  ought  to  be  full,  perfect,  and  complete;  for,  if  di- 
>r8  things  are  to  be  performed  by  the  accord,  the  per- 
rmance  of  part  is  not  sufficient,  but  all  ought  to  be  per- 
rmed."  Reniger  v.  Fogossa  (c),   Oneley  v.  The  Earl  of 
ent  (rf),  and  AUen  v.  Harris  {e).  So,  in  James  v.  David{f), 


1830. 
Stsacey 

9. 

The  Bank  of 
Emolamd. 


;«)  Tit.  *«  Accord,"  (B.  1  .)• 
b)  9  Rep.  79  b. 
[c)  Plowd.  6. 
d)  Dyer,  355  b. 


(e)  Lutw.    1537;  S.  C.  1  Ld. 
Rayin.  122. 
(/)  6  Term  Rep.  141. 


G62 


CASES  IN  TRINITY  TERM, 


1830. 


Stracbt 

The  Bank  of 
England. 


a  pka  that  the  plaintiff  aud  defendant  agreed  to  settle  all 
matters  in  disputej  and  to  bind  themselves  in  a  penalty  no^ 
to  sue  each  other,  was  held  to  be  a  bad  plea.     The  cas^ 
of  Longridge  v.  Dorville  (a)  will  be  relied  upon  on  th^ 
other  side.     There  it  was  held  that  the  givmg  up  a  suit 
instituted  to  try  a  question  respecting  which  the  law  waa 
doubtful,  was  a  good  consideration  for  a  promise  to  pay  g 
stipulated  sum  by  way  of  damages.    Here,  howeyer,  there 
is  no  settlement  of  an  adverse  claim.     The  agreement  u 
very  far  from  embracing  the  whole  rights  of  the  parties. 
Besides,  the  Bank,  as  the  agent  of  Government,  had  do 
right  to  impose  such  a  condition  upon  a  Government  ck- 
ditor.     And  even  supposing  the  agreement  to  be  binding 
upon  the  plaintiffs,  it  could  only  form  the  ground  of  a  cross 
action. 

The  fact  of  the  money  produced  by  the  sale  of  the 
stock  in  question  coming  into  the  funds  of  the  banking- 
house  of  which  one  of  the  plaintiffs  was  a  partner,  will  not 
charge  the  plaintiffs,  as  trustees.  That  money  was  the 
produce  of  the  crime  of  one  of  the  partners,  to  which  the 
rest  were  no  parties.  The  plaintiffs,  therefore,  have  no 
claim  against  them.  Ex  parte  Apsey  (&),  Ex  parte  Htoh 
ter  (c).  Ex  parte  Heaton  (rf),  Emly  v.  Lye  (e). 


Mr.  Serjeant  laddy,  for  the  defendants,  contended— 
Jirst,  that  the  declaration  was  ill  conceived,  inasmuch  as  it 
charged, the  Bank,  not  for  negligence  in  improperly  making 
the  transfer  under  the  forged  power  of  attorney ;  but  called 
upon  them  to  transfer  stock  which  was  not  in  fact  standing 
in  their  books — secondly,  that  the  agreement  entered  into  b; 
Sir  Edward  Stracey  with  the  Bank  operated  a  suspension 
of  the  plaintiffs'  right  to  sue  until  they  had  first  taken 


(a)  6  Barn.  &  Aid.  11?. 
{b)  3  Bro.  Chan.  Cas.  265. 
(c)  1  Atk.  2*23. 


(d)  Buck's  B.  C.  386. 

(e)  15  East,  7- 
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the  steps  which  by  the  agreemeDt  they  had  bound  them- 
selves  to  adopt — thirdly ^  that  Josicu  Henry  Stracey  hav* 
ing«  as  a  partner  in  the  house  of  Marsh  8f  Co.^  received 
the  proceeds  of  the  sale  of  the  stock  in  question,  the  plain- 
tiffs were  precluded  from  bringing  this  action. 

1.  The  old  authorities  referred  to  in  the  argument  on  the 
part  of  the  plaintiffs^  can  have  no  application  to  this  question. 
Stocks  were  unknown  in  the  times  o(  Justinian,  of  Vinnius, 
and  otBracton.    The  language  of  the  Master  of  the  Rolls 
has  been  cited  to  shew  that  a  party  cannot  be  dispossessed 
of  stock.    Sir  William  Grant,  however,  goes  further,  and 
shews  that  there  can  be  no  possession:  he  says — "  The  in- 
terest in  stock  is  properly  nothing  but  a  right  to  receive  a 
perpetual  annuity,  subject  to  redemption:  a  mere  right 
therefore.    The  circumstance  that  Government  is  the  debt- 
or makes  no  difference:  a  mere  demand  of  the  dividends 
ttthey  become  due;  having  no  resemblance  to  a  chattel 
i&oreable,  or  coined  money,  capable  of  possession  and 
^i^uuia]  apprehension."    The  passage   cited   from   Lord 
^ie{a)  does  not  prove  that  an  annuity  is  necessarily  real 
property;  but  merely,  that,  for  the  purpose  of  the  reme- 
HJ^>  the  party  shall  have  a  writ  of  annuity,  which  is  in 
forttx  a  real  action.     This  stock  is  made  personalty  by  the 
^tutes  creating  it;  it  is  not  a  thing  that  might  be  reco- 
^ci'ed  by  a  writ  of  annuity.     Blackstone  says  (6)  "  Dis- 
^i^in  of  incorporeal  hereditaments  cannot  be  an  actual 
dispossession;  for,  the  subject  itself  is  neither  capable  of 
*^Ual  bodily  possession  nor  dispossession ;  but  it  depends 
^^  tiieir  respective  natures  and  various  kinds ;  being  in  ge- 
"^^^cd  nothing  more  than  a  disturbance  of  the  owner  in  the 
iB^^ns  of  coming  at  or  enjoying  them."    The  cases  cited 
^^  the  other  side  have  no  similarity  to  the  subject-matter 
^  tills  action.     The  analogy  suggested  by  Sir  Joseph  Je- 
^\fU,  in  HUdyard  v.  The  South  Sea  Company,  is  altogether 


1830. 


Stracey 

V. 

The  Bank  of 
Emoland. 


(a)  Ck>.  Liu.  144.  b. 


(6)  3BLCom.  170. 


()64 


CASES  IN  TRINITY  TERM, 


1830. 

Stracey 

The  Bank  of 
England. 


inapposite.     The  declaration  in  the  present  case  ascribei 
to  the  Bank  no  negligence,  but  merely  a  wilful  refusal  to 
transfer  to  a  vendee  stock  of  which  the  plaintifTs  allege 
themselves  to  be  in  the  full  legal  possession.     In  fact,  it 
requires  them  to  do  that  which  is  impossible;  for  the  case 
finds — **  That,  since  the  23rd  June\  1820,  very  numeroiu 
transfers  of  Long  Annuities,  of  sumsl)oth  great  and  smal^ 
have  been  made  to  and  by  Gilbert  Burrington  (the  pur* 
chaser  of  the  stock  in  question,  and  transferree  under  tbe 
forged  power),  which  have  been  debited  and  credited  to 
him:  and  that  the  said  sum  of  605/.  \\s.  2d.  Long  Annui- 
ties has  thereby  become  blended  and  mixed  with  other 
stocks  standing  in  the  said  ledgers  in  the  said  Gilbert  Bw' 
rington's  nanie,  and  has  been  transferred  and  assigned  bj 
him;  and  that  it  is  not  possible  to  distinguish  the  accoost 
to  the  credit  of  which  the  said  Long  Annuities  stand,  whidi 
were  so  carried  to  the  credit  of  the  said  Gilbert  Burring' 
ion,  and  debited  to  the  plaintiffs  as  aforesaid."     The  stock 
called  Long  Annuities  consists  of  a  given  amount:  the  Bank 
have  not  the  means  of  increasing  or  diminishing  the  sun. 
In  Davis  v.  The  Bank  of  England  (a),  the  defendants  were 
charged  with  a  breach  of  duty  in  permitting  a  transfer  of 
the  plaintiff's  stock  without  his  authority,  and  refusing  to 
pay  him  the  dividends  thereon.     The  first  count  of  the  de- 
claration stated  that  the  plaintiff  was  entitled  to  lOflOOLS 
per  cent.  Consolidated  Annuities,  standing  in  his  name  in 
the  books  of  the  defendants;  and  that  they,  contrary  to 
their  duty,  permitted  the  stock  to  be  transferred  out  of  tbe 
plaintiff's  name,  without  his  authority,  by  which  the  phin- 
tiff  had  lost  the  stock,  and  all  benefits  and  advantages  tbat 
he  would  have  acquired  if  such  stock  had  continued  in  biift 
name.     The  third  count  was  like  the  first,  except  that  ifc 
complained  of  75/.,  part  of  178/.  18«.  Long  Annuities  be- 
longing to  the  plaintiff,  being  permitted  by  the  defendants 


(a)  9  J. B.  Moore,  74/;  S.  C.  2  Bing.  393. 
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\  be  transferred  out  of  his  name^  without  his  authority, 
lie  second  count  stated  that  the  plaintifFwas  possessed  of 
ie  Consolidated  Annuities  mentioned  in  the  first  count,  and 
lit  he  had  authorized  no  transfer  of  this  property,  and  yet 
tedefendants  refused  to  comply  with  a  demand  he  had  made' 
I  them  to  pay  him  the  dividends  due  on  this  stock.     The 
lirth  count  was  the  same  as  the  second,  except  that  it 
|£ed  to  the  Long  Annuities   mentioned  in  the  third 
wnL    Lord  Chief  Justice  Besff  in  delivering  the  judg- 
ent  of  the  Court,  said  (a):  "  The  first  question  we  are  to 
)dde  is,  have  the  stocks  which  stood  in  the  plaintifTs  name 
the  books  of  the  Bank  been  transferred  out  of  that 
met  We  think  that  the  plaintiff's  property  in  the  funds 
18  not  been  transferred — that  he  is  still  the  legal  holder 
fliese  funds,  and  entitled  to  the  dividends  payable  on 
eoant  of  them.    He  cannot  therefore  have  a  verdict  on 
e  first  or  third  counts.'*    "  This  is  not,"  said  his  Lord- 
tp,  "a  species  of  property  that  could  be  transferred  by 
Gvery.    The  assent  of  the  owner  to  part  with  it  must  be 
pressed  in  writing;  and  it  will  be  found  that  it  has  al- 
lys  been  the  practice  to  transfer  by  writing,  and  that 
e  law  requires  such  a  mode  of  transfer.     I  take  it  to  be 
itr  that  a  transfer  in  writjng  not  made  by  the  party  trans- 
Ting,  or  some  agent  duly  authorized,  can  have  no  effect, 
forged  indorsement  on  a  bill  of  exchange  conveys  no  in- 
fHt  in  such  bill.     Transferrable  shares  of  the  stock  of 
1  company  cannot  be  divested  out  of  the  proprietors  by 
J  act  of  the  company,  without  the  authority  of  the  stock- 
Uers.    The  Bank  of  England  has  no  more  authority  to 
|ect  the  interest  of  any  stock-holder,  than  the  most  in- 
!>ttficant  chartered  company  has  to  dispose  of  the  shares 
*tt]y  of  the  members  of  such  company.     The  Legisla- 
^  (so  far  from  allowing  any  act  of  the  Bank  to  deprive  the 
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stock-holder  of  Iiis  interest)  has  taken  care  to  direct  ib 
what  manner  the  interest  he  has  in  the  public  annmtin 
shall  be  conveyed  away,  and  to  declare  that  no  other  mode 
of  conveyance  shall  be  legaL  Under  the  early  Loan  aeti, 
tallies  were  delivered  to  the  first  contractors;  and  tbej 
were  authorized  to  transfer  their  interest  by  indorsemeBt 
on  their  tallies^  which  indorsements  were  directed  to  be 
registered  in  the  books  of  the  Bank.  The  entry  oTdictt 
indorsements  in  the  Bank  books  was  only  to  inform  the 
Government  who  were  the  persons  to  whom  the  dividaidi 
were  payable;  the  right  of  these  persons  to  the  divideiidi 
depending  entirely  on  the  indorsement  on  the  tally.  WA 
this  indorsement  the  Bank  had  no  more  to  do  than  they  turn 
with  the  indorsement  on  any  bill  which  they  hare  accepted; 
and  yet  they  were  as  much  bound  to  pay  the  dividends  a^ 
cording  to  the  indorsement  on  the  tally,  as  they  are  to  psy 
their  acceptance  according  to  the  indorsement  on  the  UD 
accepted.  These  tallies  are  not  now  used ;  but  the  shaia 
of  the  loan  contractors  and  their  assignees  are  registeied 
in  books  kept  at  the  Bank.  ,  In  many,  if  not  all  the  Lou 
acts,  the  mode  of  transferring  stock  is  prescribed  by  tk 
following  words — *  There  shall  be  kept  in  the  oflSce  of  the 
accomptant  in  London^  books  wherein  transfers  of  stock  . 
shall  be  entered,  which  entries  shall  be  signed  6y  tie  par- 
ties making  such  transfers,  or  by  their  attomies  anthorii- 
ed  by  writing  under  their  hands  and  seals,  and  attested  bj 
two  witnesses;  and  the  persons  to  whom  such  transftn 
are  made  shall  under-write  their  acceptance:  and  no  otker 
method  of  transferring  stock  shall  be  good  (a).'  The  ii- 
signment  by  the  stock-holder,  and  the  acceptance  by  the 
assignees,  complete  the  transfer.  The  Bank  take  no  part 
in  this  transaction:  they  are  only  to  see  that  the  transfer 
is  properly  registered  in  their  books.     In  the  present  caie, 

(a)  See  the  statutes  1  Geo.  I,  stat.  2,  c.  19,  s.  1 1 ;  12  Geo.  1,  c.2,s.23i 
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the  assignment  by  the  stock-holder  is  wanting,  the  persons 
who  made  the  assignment  having  no  authority  from  the 
stock-holder.**  The  nature  of  the  stock  in  question  was 
not  pointed  out  to  the  Court  in  that  case.  It  seems  to  have 
been  assumed  that  there  was  some  identical  stock  that 
could  be  handed  over  from  one  to  another.  His  Lordship 
further  says  (a) — **  We  are  not  called  on  to  decide  whether 
those  who  purchase  the  stocks  transferred  to  them  under 
the  forged  powers,  might  require  the  Bank  to  confirm  that 
puTchaie  to  them,  and  to  pay  them  the  dividends  on  such 
stocks ;  or  whether  their  neglect  to  inquire  into  the  au- 
thenticity of  the  powers  of  attorney  might  not  throw  on 
them  the  loss  that  has  been  occasioned  by  the  forgeries. 
But,  to  prevent,  as  far  as  we  can,  the  alarm  which  an  argu- 
ment urged  on  behalf  of  the  Bank  is  likely  to  excite,  we 
will  say  that  the  Bank  cannot  refuse  to  pay  the  dividends 
to  subsequent  purchasers  of  these  stocks.**  How,  then, 
can  the  prior  holders  be  said  to  be  in  possession  of  the 
stock;  the  only  mode  of  possession  being  the  right  to  the  per- 
ception of  the  dividends?  If  any  negligence  could  be  charg- 
ed upon  the  Bank,  they  might  be  liable  m  another  form  of 
action:  but  here  the  action  proceeds  upon  the  very  ground 
that  the  plaintiffs  are  still  in  actual  possession  of  the  stock 
transferred.  Lord  Chief  Justice  Best,  in  the  case  above 
cited,  seems  to  consider  the  case  of  Harrison  v.  Pryse,  as 
reported  by  Bamardiston,  to  be  of  no  authority:  he  says 

f*  In  the  report  of  that  case  it  seems  to  be  assumed  that 

the  stock  had  passed  out  of  the  name  of  the  owner  by  the 
transfer  under  a  fraudulent  assumption  of  his  name,  al- 
though he  never  assented  to  such  transfer.  But  whether 
it  had  so  passed  or  not  was  not  considered ;  and  I  there- 
fore cannot  think  that  case  as  an  authority  against  our 
opinion,  if  it  were  correctly  reported.  I  think,  however, 
that  it  is  not  correctly  reported  by  Bamardiston,  for  the 
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same  case  is  to  found  by  the  name  of  Harrison  y.  Harri- 
son (a).  In  this  report^  it  appears  that  the  stock  was  trans- 
ferred by  a  trustee;  and  if  so,  the  question  whether  a 
transfer  unauthorized  by  the  stock -holder  would  alter  the 
property  in  the  stock,  could  not  arisci  the  trustee  ha?iiig 
a  legal  authority  to  transfer,  although  he  might  be  guSkj 
of  a  breach  of  trust  by  exercising  that  authority." 

2.  As  to  the  contract  entered  into  by  Sir  Edtoard  Strth 
cey  with  the  Bank. 

The  case  of  Stone  v.  Marsh  {b)  decided  that  the  proof 
which  Sir  Edward  had  engaged  to  make  under  the  conh 
mission  against  Marsh  ^  Co,  might  be  made.    By  thb 
agreement,   Sir  Edward  Stracey  has  precluded  himself 
from  maintaining  this  action;  he  has  waived  his  right  un- 
til he  makes  the  required  proof.     In  Longridge  v.  Dor- 
ville  (c),  the  abandoning  a  suit  instituted  to  try  a  question 
in  respect  of  which  the  law  was  doubtful,  was  held  to  bet 
good  consideration  for  a  promise  to  pay  a  stipulated  sum. 
The  circumstances  of  that  case  were  these: — A  ship,  ha?- 
ing  on  board  a  pilot  required  by  law,  ran  foul  of  another 
vessel,  and  proceedings  were  instituted  by  the  owners  of 
the  latter  to  compel  the  owners  of  the  former  to  make 
good  the  damages;  and  the  former  vessel  was  detained  un- 
til bail  was  given;  and,  pending  such  proceedings,  the 
agents  of  the  owners  of  the  vessel  detained,  agreed,  on  the 
owners  of  the  damaged  vessel  renouncing  all  claims  on 
the  other  vessel,  and,  on  their  proving  the  amount  of  the 
damages  sustained,  to  indemnify  them,  and  to  pay  a  stipu- 
lated sum  by  way  of  damages.    The  Court  held,  that,  there 
being  contradictory  decisions  as  to  the  point  whether  ship- 
owners were  liable  for  an  injury  done  while  their  ship  vas 
under  the  control  of  a  pilot  required  by  law,  there  was  a 
sufficient  consideration  to  sustain  the  promise  made  by  the 
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agents  of  the  owners  of  the  detained  vessel  to  pay  the  sti- 
pulated damages.  An  agreement  to  stay  an  uncertain  liti- 
gation is  perhaps  the  best  of  all  considerations.  Was  not 
the  question  in  the  present  case  one  of  considerable  doubt? 
Was  it  not  an  object  to  Sir  Edward  Slracey  to  get  rid  of 
all  litigation  on  the  subject?  In  Tatlock  \»  Smiih(a),  the 
defendants  entered  into  an  agreement  with  their  creditors, 
that  trustees  should  be  appointed  for  the  purpose  of  set- 
tling their  affairs,  by  the  collection,  sale,  and  division  of 
their  estate  and  effects  equally  among  their  creditors,  who 
agreed  that  the  trustees  should  take  a  conveyance  and  as- 
signment of  the  defendants'  estate  and  effects,  and  manage 
their  affairs  until  each  creditor  should  have  received  full 
payment  of  his  debt,  the  surplus  to  be  paid  over  to  the 
defendants;  and  the  defendants  agreed  to  make  a  convey- 
ance and  assignment  of  all  their  estate  to  the  trustees  when- 
ever thereunto  required — the  deed  to  contain  all  usual  and 
necessary  clauses.  The  trustees  accordingly  took  posses- 
sion of  the  defendants'  effects,  and  paid  each  creditor  ten 
shillings  in  the  pound.  A  deed  of  conveyance  was  pre- 
pared, which  the  defendants  were  required  to  execute,  but 
they  refused  to  do  so,  the  deed  not  containing  a  clause  of 
release.  At  the  time  the  deed  was  tendered  for  execu- 
tion, one  of  the  defendants  only  was  present,  and  the  meet- 
ing at  which  it  was  produced  was  adjourned,  for  the  pur- 
pose of  procuring  the  assent  of  the  other  defendant  The 
plaintiffs  (creditors)  signed  the  deed,  and  received  ten  shil- 
lings in  the  pound  upon  the  amount  of  their  debt,  and 
afterwards  sued  the  defendants  for  the  residue.  The  Court 
held  the  action  to  be  premature,  inasmuch  as  the  par- 
ties, by  entering  into  the  agreement,  contemplated  a  sus- 
pension of  the  rights  of  the  creditors  to  sue.  Lord  Chief 
Justice  Tindal  there  said  {b) :  *'  The  ground  on  which  I  di- 
rected the  plaintiffs  to  be  nonsuited  was,  that  they  were 
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not  in  a  situation  to  bring  this  action  after  the  agreement 
they  had  entered  into,  unless  they  could  shew  that  it  was 
no  longer  in  force,  or  that  it  had  been  broken  by  the  de- 
fendants.    But  there  was  a  total  absence  of  proof  of  either 
of  these  facts.     The  parties,  by  entering  into  the  agree- 
ment, contemplated  a  suspension  of  the  plaintiffs*  right  to 
sue  as  creditors,  whilst  the  agreement  was  in  operation." 
So,  here,  there  was  an  agreement  which  operated  a  sus- 
pension of  the  plaintiffs*  right  to  sue.     The  agreement  on 
their  part  to  tender  the  required  proof  under  the  commis- 
sion against  Marsh  ^  Co.,  was  in  the  nature  of  a  condition 
precedent  to  the  maintenance  of  this  action.     It  was  con- 
trary to  good  faith  on  the  part  of  the  plaintiffs,  to  com- 
mence the  action  before  they  had  done  that  which  thejr 
had  bound  themselves  to  do. 

3.  The  money  produced  by  the  sale  of  the  stock  in  que^ 
tion  was  paid  into  the  banking-house  of  Marsh  ^  Co* 
The  plaintiff  c/b^'a^  Henry  Stracey  was  a  member  of  that 
firm.  The  question  therefore  is,  whether  a  party  entitled 
to  certain  stock  which  has  been  improperly  sold  out, 
and  the  produce  of  which  has  found  its  way  into  the  funds 
of  a  house  in  which  that  individual  is  a  partner^  can  in  a 
Court  of  law  bring  an  action  against  the  Bank  for  the  act 
that  has  put  into  the  possession  of  his  firm  the  very  monej 
for  which  he  sues.  Thi^  question  was  removed  from  tbe 
consideration  of  the  Court  in  the  case  of  Stone  v.  Monk; 
for  Lord  Tenterden  said  (a) :  *^  The  defendants  in  this  case 
are  by  the  order  of  the  Lord  Chancellor  prevented  from 
taking  any  objection  on  account  of  the  particular  situation 
of  Henry  Fauntleroy,  as  being  both  a  proprietor  of  the 
stock  sold  and  a  partner  in  the  banking-house;  and  tbe 
case  is  therefore  to  be  considered  as  a  case  between  the 
plaintiffs,  proprietors  of  Navy  5  percent.  Annuities,  on  the 
one  part,  and  the  defendants,  as  a  banking-house,  on  the 

{a)  6Barn.&  Cress.  561. 
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Other  part."  And  his  Lordship  further  said  (a) — *'  It  was 
contended  that  the  maxim  of  ratifying  a  previous  unau- 
thorized act,  and  taking  the  benefit  of  it^  cannot  apply  to 
a  void  or  to  a  felonious  act;  and  that  here  the  plaintiffs 
were  seeking  to  ratify  the  felonious  act  of  Henry  Faunt- 
ierojf,  and  were  making  that  act  the  ground  of  their  de- 
mand. In  this  latter  assertion  lies  the  fallacy  of  the  de- 
fendants' argument.  The  assertion  is  incorrect  in  fact; 
the  plaintiffs  do  not  seek  to  ratify  the  felonious  act;  they 
do  not  make  that  act  the  ground  of  their  demand.  The 
ground  of  their  demand  is  the  actual  receipt  of  the  money 
produced  by  the  sale  and  transfer  of  their  annuities.  The 
sale  was  not  a  felonious  act,  neither  was  the  transfer,  nor 
the  receipt  of  the  money.  The  felonious  act  was  antece- 
dent to  all  these,  and  was  complete  without  them,  and  was 
only  the  inducement  to  the  Bank  of  England  to  allow  the 
transfer  to  be  made.  If  public  policy  had  required  that 
the  felonious  inducement  should  prevent  a  claim  to  the  mo- 
ney afterwards  received,  as  it  would  do  if  an  action  were 
brought  against  the  felon  for  the  money  received  by  a  trans- 
fer obtained  by  his  felony,  in  lieu  of  a  prosecution  for  the 
felony,  a  defence  of  another  kind  would  be  given.  But  that 
is  not  the  present  case,  and,  not  being  so,  we  think  the 
plaintiffs  may  entirely  pass  by  the  felony,  and  rely  on  the 
transfer  and  receipt  of  the  money ;  and  that  the  defendants 
cannot  protect  themselves  against  the  demand  for  the  mo- 
ney which  they  have  received,  by  shewing  this  felony  on 
the  part  of  one  of  the  members  of  their  house."  It  is  clear, 
therefore,  that  the  plaintiffs  arc  concluded  by  the  fact  of 
the  money  produced  by  the  sale  of  the  stock  in  question 
having  been  received  into  a  house  of  which  one  of  the 
plaintiffs  was  a  partner.  Notice  to  one  partner  has  always 
been  held  to  be  notice  to  the  firm ;  and  a  payment  to  one 
is  also  payment  to  the  house.     The  fact  of  </.  H.  Stracey 
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Mr.  Serjeant  Spankie,  in  reply. — The  gravamen  of  the 
charge  contained  in  the  declaration  is,  that  it  was  the  duty 
of  the  Governor  and  Company  of  the  Bank  of  England  to 
make  and  enter,  and  suffer  and  permit  to  be  made  and  en- 
tered in  their  books,  a  transfer  or  transfers  of  the  stock  in 
question,  whenever  the  plaintiffs  should  authorize  and  re- 
quire them  so  to  do;  but  that  they  refused  to  do  so.    Up- 
on the  fair  construction  of  the  statutes,  they  were  bound  to 
make  the  transfer.     The  plaintiffs  had  all  the  possession  of 
which  the  stock  is  capable ;  being  an  incorporeal  thing,  it 
is  incapable  of  manual  possession,  but  the  right  to  it  is  t 
possession  imposed  by  the  law. 

The  plaintiffs  having  an  undeniable  claim  to  the  stock, 
the  Bank  had  no  right  to  impose  upon  them  the  condidoDs 
contained  in  the  agreement :  there  was  no  consideration 
for  such  an  abandonment  of  their  immediate  remedy. 

It  cannot  be  contended  that  the  money  paid  into  the 
house  oi  Marsh  ^  Co.  ever  was  the  money  of  the  BanL  It 
was  the  money  of  the  party  who  was  seduced  to  buy  the 
stock. 

Cur,  adv.  vuli. 


Lord  Chief  Justice  Tindal  now  delivered  the  judg- 
ment of  the  Court : — 

The  declaration  in  this  case  is  framed  in  accord- 
ance with  the  judgment  of  this  Court  given  in  the  case 
of  Davis  V.  The  Bank  of  England^  in  which  case  it  was 
held  that  the  owner  of  property  in  the  funds  still  remain- 
ed the  legal  holder  of  the  stock,  notwithstanding  it  bad 
been  transferred  to  another  name  under  a  forged  power 
of  attorney.  Accordingly,  this  declaration  states  that  the 
stock  had  been  standing  in  the  names  of  the  plaintiffs  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of 
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England,  and  that  no  transfer  of  the  stock  had  been  made ; 
and  alleges,  as  a  breach  of  duty  on  the  part  of  the  Bank, 
their  refusal  to  make  and  enter  in  their  book  a  transfer  of 
the  plaintiffs  to  a  purchaser  of  part  of  the  stock.     One 
question,  and  that  which  has  been  principally  argued  at 
the  bar,  turns  upon  the  rule  of  law  laid  down  by  this  Court 
in  the  case  above  referred  to,  and  involves  in  fact  a  re- 
hearing of  that  case.     It  becomes  unnecessary,  however, 
for  this  Court,  upon  the  present  occasion,  to  give  any 
opinion  upon  the  law  so  declared  by  the  Court ;  indeed, 
as  the  question  is  raised  upon  the  record,  it  is  more  satis- 
factory that  a  decision,  in  which  two  of  my  learned  bro- 
thers now  sitting  with  me  concurred,  should  be  made  the 
subject  of  review  in  another  Court,  where,  in  case  it  be- 
comes necessary,  that  question  may  be  discussed  upon  a 
writ  of  error.     But  it  becomes  unnecessary  on  the  present 
occasion  to  review  that  judgment,  because  (with  the  excep- 
tion of  my  brother  Bosanquet,  who  was  engaged  in  the 
cause,  and  who  has  therefore  taken  no  part  in  the  discus- 
sion,) we  all  think  our  judgment  ought  to  be  given  for  the 
defendants  upon  another  point  which  has  been  presented 
for  the  consideration  of  the  Court:  for,  it  appears  to  us 
that  the  plaintiffs  have,  before  the  commencement  of  this 
action,  entered  into  an  agreement  with  the  defendants, 
upon  good  consideration,  under  which   agreement  their 
right  of  action  is  suspended,  until  they  take  the  proceed- 
ing which  they  had  bound  themselves  by  such  agreement 
to  adopt. 

It  appears,  upon  the  special  verdict,  that,  long  before 
the  commencement  of  the  action,  the  plaintiffs  had  applied 
to  the  defendants  respecting  the  stock  in  question;  and 
that,  upon  the  4th  December,  1824,  the  soHcitors  of  the 
Bank  wrote  a  letter  to  the  plaintiffs,  stating,  in  substance, 
that,  if  they  would  prove  the  amount  of  their  demand  . 
against  the  estate  of  Messrs.  Marsh,  Stracey,  §•  Co.,  and 
make  an  assignment  of  their  proof,  the  Bank  would  replace 
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the  amount  of  tihe  stock  so  sold.     It  was  at  that  time  a 
question  of  great  nicety  and  difficulty,  whether  the  Bank 
was  by  law  liable  to  make  good  this  loss:  so  that  an  en- 
gagement of  the  Bank  to  replace  the  stock  without  any 
litigation  on  their  part»  was  of  itself  a  very  yaluahle  and 
important  concession,  and  a  sufficient  consideratioii  ta 
support  a  promise  by  the  plaintiffs  that  they  would  tender, 
and  endeavour  to  enforce,  their  proof  against  the  bank- 
rupts'  estate.     But  it  appears  further  that  both  parties 
proceeded  to  act  upon  the  faith  of  this  agreement;  and 
that,  on  the  31st  of  May  following,  the  Bank  paid  to 
the  plaintiffs  one  year's  annuity  of  this  stock,  fix.  60ft 
Wa.  2d.,  taking  a  receipt  from  the  plaintiffs,  in  which  re- 
ceipt the  plaintiffs  expressly  engage,  if  the  debts  shall  be 
decided  by  a  Court  of  law  to  be  proveable,  to  tender  i 
proof  to  the  commissioners  when  required  by  the  Governor 
and  Company  of  the  Bank  of  England. 

The  substance  of  this  contract  appears  to  us  to  be,  that 
the  Bank,  on  the  one  hand,  agree  to  replace  the  stock, 
and  to  pay  the  intermediate  dividends;  and  the  plaintiffi, 
on  the  other  hand,  agree,  in  the  first  instance,  and  before 
they  claim  the  stock  adversely,  to  tender  a  proof  of  their 
debt:  and  this  agreement  having  been  acted  upon  by  the 
plaintiffs,  so  far  as  to  receive  one  of  the  annual  payments 
due  upon  this  stock,  and  the  plaintiffs,  although  request- 
ed thereto,  having  refused  to  tender  the  proof,  we  think  it 
would  be  against  good  faith  to  allow  this  action  to  be 
maintainable,  until  the  plaintiffs  have  performed  their  part 
of  the  stipulation. 

It  is  urged  by  the  plaintiffs,  that,  if  this  is  an  agreement 
on  their  part,  it  may  be  the  ground  of  an  action  by  the 
Bank  to  recover  damages,  but  that  it  is  no  bar  to  the  pre- 
sent action.  The  agreement,  however,  is  not  set  up  as  a 
perpetual  bar;  it  is  merely  insisted  on  as  an  objection  to 
the  action  being  brought  at  the  present  time ;  it  is  urged 
as  an  agreement  by  which  the  plaintiffs  have,  for  a  good 


IN  THE  FIRST  TEAR  OF  WILL.  IV. 


675 


consideration!  restrained  themselves  from  suing,  not  per- 
petually, but  only  until  they  have  first  done  a  particular 
act.  And  it  is  not  immaterial  to  observe,  that  the  very  cir- 
cumatance  of  bringing  this  action,  if  the  plaintiffs  were  to 
succeed  in  it,  would  have  the  effect  of  making  it  imprac- 
ticable for  them  to  keep  their  agreement  so  entered  into 
with  the  defendants;  for,  the  plaintiffs  cannot  recover  in 
this  action,  except  by  establishing  that  they  arc  still 
holders  of  the  stock  which  has  been  sold;  and,  if  they 
continue  such  holders,  they  cannot  make  proof  of  any 
debt  under  the  commission. 

Under  these  circumstances,  we  think  the  defendants,  in 
order  to  avoid  circuity  of  action,  may  avail  themselves  of 
this  agreement  as  a  suspension  of  the  plaintiffs'  right  to  sue 
in  the  present  action,  and  that  they  are  not  confined  to  a 
remedy  by  a  cross  action  thereon.  The  case  o(  Long- 
ridge  ▼.  Darville  appears  to  us  strongly  in  favour  of  the 
validity  of  such  an  agreement.  As  this  point  seems  to 
us  to  be  in  favour  of  the  defendants,  it  becomes  unneces- 
sary to  consider  the  third  question  raised  by  the  special 
verdict;  and  we,  therefore,  upon  the  second  ground  which 
was  urged  in  argument,  give  judgment  in  this  case  for  the 
defendants. 

Judgment  for  the  defendantb*. 
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"^ — ^— ^      William  and^HENRY  Fox  v.  Clifton,  Fennell,  Grbsm, 
J^cmi.         Hartley,  Levi,  Wickey,  Lawson  and Plumher. 
Ccttwn  persons   ThIS  was  an  action  of  assumpsit  brought  by  the  pUin- 

met  for  the  pur-  . 

pose  of  forming  tiffs,  who  Were  engineers  and  mill-wrights,  to  recover  a  sim 
wmpiny^V  of  2,337/.  0*.  Id.  for  articles  suppUed  to,  and  work  done 
rectors  were        fo-  ^jj^  Imperial  Distillery  Company,  in  which  the  defi^ 

appomted,  and  '  ^  j  \r      j^ 

advertisements     ants  were  alleged  to  be  shareholders, 
were  issued,  de-       The  cause  was  tried  before  Lord  Chief  Justice  Ttmimi^ 
^mp^vL'hav-  *^  ^^e  Sittings  in  London  after  Trinity  Term,  1829.    The 
ing  a  capital  of    facts  adduccd  in  evidence  were  as  follow: — 

600,000/.,  di- 
vided into  12000       Early  in  the  month  of  March^  1825,  certain  persons  met 

eacT'and^stat-  ^^ogcther  at  the  London  Tavern,  and  determined  that  a  com- 
ing that  the  con-  pany  should  be  formed  for  the  distillation  of  spirits,  to  be 

cemsoftnecom-    *       -^  * 

pany  were  to  be  called  the  "  Imperial  Distillery  Company,"  the  capital  of 
deed  of  settle-  which  should  consist  of  600,000/.,  to  be  raised  by  twelfe 
rf^plriiimentr  ^^ousand  sharcs  of  50/.  each.  In  conformity  with  these 
and  that  all  per-  resolutions,  an  advertisement  appeared  in  the  Times  ssA 

sons  who  did  . 

not  execute  the    Other  daily  papers,  as  follows: — 

deed  within  thir- 
ty days  after  it  "  London^  5th  March^  1825. 

to  forfeit  aU  **  Imperial  Distillery  Company. 

tst^u  ulc  coJ^/"  Capital  600,000/.,  in  12000  shares  of  50/.  each. 

cern.    No  act  of      "Although  the  parliamentary  returns  indicate  the  vast 

Parliament  was  i-i  fj 

ever  applied  quantity  of  British  spirits  consumed  in  the  metropolis  and 

75^00  shares,  in  ^'^  neighbourhood;  yet  the  public  are  not  generally  aware 

fttT^o"  *^*'  ^*^  distillery  houses  enjoy  the  monopoly  of  the  whole 

third  of  the  supply,  and  continue  to  fix  the  price  under  which  the  rec- 

ahareholders  on-    ^.^  ,  ,  •  i      i      i        i 

ly  paid  the  first    titiers,  who  are  a  numerous  and  respectable  body,  dare 
fhweslonelu^^  ^^^  ^^^  them,  on  pain  of  being  refused  a  supply  of  the  raw 

paid  the  second; 
and  only  sixty- 
five  signed  the  deed  (amongst  whom  was  one  of  the  defendan^).     A  book  containing  the  nama  ^ 
the  shareholders  (those  of  the  defendants  among  the  rest),  was  prepared  by  the  secretary,  vA 
shewn  by  him  to  the  plaintiffs,  as  an  inducement  to  them  to  trust  the  company;  but  it  did  not  ip* 
pear  tliat  this  was  done  with  the  knowledge  or  assent  of  the  defendants.     A  further  adveftiie- 
ment  was  afterwards  issued  by  the  directors,  declaring  the  shares  of  those  who  had  neglected  to 
pay  the  instalments  to  be  forfeited: — Held,  that  the  mere  circumstance  of  applying  for  sbaRS,iBd 
paying  the  deposit  thereon,  did  not  constitute  the  defendants  partners  in  the  concern,  they  tti< 
having  signed  the  deed,  or  done  any  other  act  to  identify  themselves  with  the  company ;  and  tfait 
the  fact  of  their  names  appearing  (without  their  knowledge  or  a^ent)  in  the  book  shewn  to  the 
plaintiflb  was  not  a  holding  of  themselves  out  to  the  world  as  partners,  so  as  to  render  then  li*^ 
for  the  debts  of  the  company. 
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material.  In  consequence  of  such  combination,  spirits  are  1830. 
sold  to  the  Tictualler  at  so  high  a  price  that  he  is  not  ena« 
bled  to  retaU  them  genuine  at  the  accustomed  rate  attend- 
ed with  a  fair  profit  to  himself:  he  is  then  compelled  to  di- 
minish their  strength,  by  an  admixture  of  unwholesome 
ingredients,  to  the  injury  of  the  public,  and  loss  to  the  re- 
renue.  The  object  of  this  company  is,  to  interpose  between 
the  public  and  the  monopolist,  by  creating  that  honorable 
competition  which  the  interests  of  the  trade  and  the  com- 
munity so  loudly  demand,  eventually  to  enable  the  rectifier 
and  victuallers  to  vend  spirituous  liquors  of  a  superior  qua- 
lity and  at  a  reduced  price.  It  is  evident  that  this  interposi- 
tion against  a  monopoly  so  large  and  so  overwhelming,  and 
which  has  long  existed  to  the  exclusive  advantage  of  a  few 
wealthy  and  powerful  individuals,  cannot  be  adequately  ef- 
fected except  by  the  establishment  of  a  joint-stock  company. 
The  capital  proposed  is  estimated  to  be  fully  equal  to  this 
inix>ortant  object,  and  more  than  sufficient  for  carrying  on 
the  business  of  the  Imperial  Distillery  Company  with  ener- 
gy, power,  and  success.  The  affairs  of  the  company  will 
be  under  the  management  ofa  board  of  directors  and  other 
officers.  Applications  for  shares  to  be  addressed  to  Messrs. 
Fisher  ^  Norcuit,  Solicitors,  10  Holbom  Courts  Gray's 
Innr 

This  advertisement  was  repeated  on  the  7th  and  12th 
March;  and  on  the  23rd  a  further]  advertisement  appear- 
ed, as  follows : — 

"  Imperial  Distillery  Company. 
"  Capital  600,000/.,  in  12000  shares  of  50/.  each. 
[Then  followed  a  list  of  the  trustees,  directors,  auditors, 
bankers,  counsel,  solicitors,  engineer  and  secretary  of  the 
company.] 

"  The  distilling  and  rectifying  of  spirituous  liquors  being 
frequently  confounded  by  the  public  as  synonymous  branch- 
es of  trade,  and  understood  by  few  comparatively  in  their 
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J8d0.         respective  bearings,  it  is  deemed  expedient  to  premi^ 
that  distillation,  considered  as  a  trade,  is  the  product! 
or  manufacture  of  raw  spirit  from  grain,  sugar,  or 
other  material;  and  that  the  art  of  rectifying  is,  to  cleao^ 
and  purify  such  spirit  from  the  superfluent  oil  peculiar  te 
the  ingredients  from  which  it  is  extracted,  and  to  render 
it  fit  for  use.     In  short,  the  distiller  makes  the  raw  spirit 
which,  after  being  transmitted  to  the  rectifier,  and  by  him 
subjected  to  a  certain  process  peculiar  to  that  branch  of 
the  trade,  is  then  of  a  proper  strength,  and,  as  it  regards 
purity  and  wholesomeness,  in  a  fit  state  for  consumption. 

"  Although  the  parliamentary  returns  indicate  the  vast 
quantity  of  British  spirits  consumed  in  England,  yet  the 
public  are  not  generally  aware  that  ten  distillery  houses  at 
the  present  moment  monopolize  the  whole  trade.  Indeed, 
the  law,  as  it  now  stands,  compelling  distillers  to  employ 
vats  containing  at  least  three  thousand  gallons,  does  in  fact 
prohibit  all  but  large  capitalists  from  engaging  in  the  trade; 
and  of  course  a  greater  field  is  open  to  combination  and 
monopoly  than  would  otherwise  exist.  Accordingly,  the 
evils  which  might  naturally  be  expected  to  arise,  have  long 
been  and  still  continue  in  full  and  baneful  operation. 

*^  Dependent  on  the  distillers  for  a  supply  of  raw  spirits 
is  a  numerous  body  of  rectifiers,  who  are  expressly  prohi- 
bited by  act  of  Parliament  from  conducting  on  the  same 
premises  the  trade  of  distillers  and  rectifiers,  should  the; 
even  possess  the  necessary  capital;  but,  in  several  instances) 
the  great  distillers  have  themselves  become  rectifiers,  hav- 
ing their  distilleries  in  one  quarter  of  London,  or  its  neigh- 
bourhood, and  their  rectifying  premises  in  another  part 
On  these  rectifiers  the  licensed  victuallers  in  their  turn 
solely  depend,  and  thus  a  chain  is  formed  of  distillers,  rec- 
tifiers, and  retailers,  through  whom  the  public  are  supplied 
with  an  article  of  great  importance  and  immense  annual 
consumption. 

**  It  is  notorious  that  the  great  distillers  combine  to  fix 
the  price  of  British  spirits,  under  which  the  rectifiers  dare 
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not  sell  them;  for,  so  great  is  the  subjection  under  whicli  1830. 
tbey  are  held,  that^  if  they  act  contrary  to  tlie  mandate  of 
the  distillers^  the  latter  refuse  to  supply  them  with  the  raw 
materia],  by  which  their  business  is  completely  put  an  end  to. 
and  consequently,  in  common  with  the  rectifiers,  the  spirit 
dealers  and  victuallers,  having  neither  redress  nor  appeal 
from  the  jiat  of  the  associated  monopolists,  all  who  are 
interested  in  the  sale  of  rectified  spirits  feel  most  severely 
the  consequences  of  the  distillery  trade  being  confined 
among  so  few  individuals* 

**  In  consequence  of  the  high  price  at  which  spirits  aie 
sold  to  the  victualler,  it  is  well  known  that  he  is  not  ena- 
bled to  retail  them  genuine  at  the  accustomed  rate  attend- 
ed with  a  fair  profit  to  himself:  he  is  therefore  compelled 
to  diminish  their  strength,  not  unfrequently  by  an  admix- 
ture of  unwholesome  ingredients,  to  the  injury  of  the  pub- 
lic and  loss  of  the  revenue. 

'*  The  leading  object  of  the  Imperial  Distillery  Company 
is,  therefore,  to  interpose  between  the  public  and  the  mo- 
nopolist: to  open  a  market  for  the  regular  supply  of  raw 
spirits  to  the  rectifiers;  and  to  create  that  honorable  com- 
petition which  the  interests  of  the  trade  and  of  the  com- 
munity so  loudly  demand. 

''  It  is  evident  that  this  interposition  against  a  monopo- 
ly so  large  and  so  overwhelming,  and  which  has  long  ex- 
isted to  the  exclusive  advantage  of  a  few  wealthy  and  pow- 
erful individuals,  cannot  be  adequately  effected,  except  by 
the  establishment  of  a  joint-stock  company.  The  capital 
required  will,  it  is  estimated,  be  fully  equal  to  this  import- 
ant object,  and  more  than  sufficient  for  carrying  on  the 
distillery  trade  with  energy,  power,  and  success. 

**  The  Imperial  Distillery  Company,  by  dividing  the 
trade  with  these  great  capitalists,  and  by  rescuing  the 
rectifiers  from  the  existing  combination  and  oppression  of 
the  distillers,  will  at  the  same  time  enable  the  public  to 
procure  abetter  and  cheaper  liquor,  and  essentially  benefit 
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1830.  the  revenue,  by  putting  it  more  out  of  the  power  of  the 
illicit  trader  to  come  into  the  market  on  equal  terms  with 
the  honorable  and  industrious  rectifiers;  for,  theafikirsof 
the  company  will  be  conducted  on  those  enlightened,  liber* 
al,  and  economical  principles,  which  will  consult  the  in- 
terests of  society  as  the  surest  guarantie  of  its  own  per- 
manence and  prosperity. 

*'  The  affairs  of  the  company  are  under  the  manage- 
ment of  a  board  of  directors.  The  capital  is  600,000/.,  in 
twelve  thousand  shares  of  50/.  each.  A  deed  of  settlemeni 
will  be  prepared  forthmthy  which  must  be  executed  wiitin 
thirty  days  qfter  the  same  shcUl  be  ready  for  that  purpose; 
and  every  person  who  shall  neglect  to  execute  the  sane 
within  tJiat  time  will  forfeit  all  share  and  interest  in  the 
company.  The  deed  is  to  contain  all  such  clauses  and 
conditions  as  the  standing  counsel  and  solicitors  of  the  com- 
pany shall  deem  necessary  for  carrying  on  the  business  of 
the  company,  and  for  enforcing  the  observance  and  per- 
formance of  the  several  rules  and  regulations  to  be  con- 
tained  therein,  or  in  any  bye-law  that  shall  be  from  time  to 
time  made  by  the  directors.  Application  is  intended  to 
be  made  to  Parliament,  for  an  Act  to  enable  the  company 
to  sue  and  be  sued  in  the  name  of  one  of  its  officers.  And 
which  said  deed  of  settlement,  when  settled  and  approv* 
ed  of  by  the  standing  counsel  and  solicitors,  and  the 
Act  of  Parliament,  when  passed,  shall  be  the  deed  of  set- 
tlement and  Act  of  Parliament  for  managing  the  affairs  of 
this  company. 

**  The  shares  will  be  forthwith  allotted,  and,  until  offices 
are  taken,  all  communications  are  requested  to  be  made  to 
the  directors,  at  the  City  of  London  Tavern. 

"  William  Lane,  Secretary.** 

Between  the  date  of  the  last-mentioned  advertisement 
and  the  9th  ApriU  the  following  prospectus  was  printed 
and  circulated  by  the  directors: — 
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**  Imperial  Distillery  Company.  1830. 

Capital  600,000/.,  in  12000  shares  of  50/.  each. 
[Then  followed  a  list  of  trustees,  directors,  auditors, 
bankers^  counsel,  solicitors,  distiller,  engineer  and  secre- 
tary.] 

**  This  company  is  established  for  the  purpose  of  dis- 
tilling spirits  from  malt,  corn,  &c.,  and  of  supplying  the 
English  market  therewith  upon  liberal  and  advantageous 
terms.  The  present  capital  is  600,000/.,  in  twelve  thou- 
sand shares  of  50/.  each,  which  has  been  ascertained,  from 
authentic  sources,  to  be  more  than  sufficient  to  enable  the 
company  to  erect  buildings,  and  conduct  the  distillery 
business  on  an  extensive  scale.  A  power  is,  however, 
given  to  the  directors  to  extend  the  capital,  if  the  interests 
of  the  company  should  require  it,  by  and  with  the  appro- 
bation of  the  proprietors,  expressed  by  a  majority  of  votes 
at  a  special  meeting  convened  for  that  purpose. 

**  Relying  for  public  support  upon  fair  charges  and  the 
production  of  a  superior  article,  every  precaution  has  been 
adopted  to  engage  such  a  combination  of  scientific  and 
practical  talent,  for  constructing  the  requisite  works  upon 
the  most  improved  and  economical  principles,  and  for  su- 
perintending the  management  of  the  various  departments 
connected  with  the  distillery  business,  as  cannot  fail  to  in- 
sure the  company  the  most  complete  success. 

"  Being  perfectly  unconnected  with  and  independent  of 
any  other  establishment  of  a  similar  nature,  the  public  will 
be  materially  benefited  by  the  competition  which  this  com- 
pany will  create  in  the  spirit  trade,  not  only  by  occasion- 
ing an  improvement  in  the  quality  of  British  spirits,  but 
likewise  by  operating  as  a  check  against  their  being  sold 
for  more  than  a  fair  and  reasonable  price;  and  whilst  the 
community  at  large  will  experience  these  advantages,  the 
ibareholders  will  receive  an  ample  return  for  the  capital 
embarked. 
"  The  wealth  and  prosperity  of  the  few  individuals  en- 
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gaged  in  English  (listillation  is  a  subject  of  too  gres 
toriety  to  admit  of  any  doubt  that  great  profits  are  del 
from  it:  independent  of  which ,  the  informatimi  colb 
by  the  directors  from  persons  connected  with  the  t 
and  from  other  unquestionable  authorities,  has  sati 
them  that  a  very  considerable  annual  income  must  b 
rived  from  the  employment  of  capital  in  an  extensive 
cem  of  this  nature. 

"  By  improving  the  quality  of  British  spirits,  and  c 
ing  on  business  upon  fair  and  honorable  terms,  unfet 
by  the  restrictions  which  have  long  held  the  vendc 
British  spirits  in  subjection  to  the  distUlers,  this  con 
will  protect  the  revenue  from  fraud,  by  putting  it  mor 
of  the  power  of  illicit  traders  to  compete  with  thosi 
deal  in  spirits  which  have  paid  the  duty;  and  thus,  i 
much  political  good  will  be  accomplished  in  the  dii 
agement  of  smuggling,  it  is  obvious  that  great  advan 
will  be  secured  both  to  dealers  and  consumers^  b] 
opening  of  a  free  trade,  and  the  production  of  a  pur 
wholesome  spirit* 

**  The  affairs  of  the  company  are  under  the  contJ 
board  of  twelve  directors,  and  other  officers. 

**  The  best  exertions  of  the  directors  are  applie 
arrangement  of  the  measures  necessary  for  carr; 
effect  the  important  objects  of  the  company  witho 
and,  as  they  have  already  nearly  concluded  the 
of  a  plot  of  ground  in  every  respect  suitable  fo 
poses  of  a  distillery,  they  confidently  calculate 
pleting  the  buildings  and  apparatus  for  the  com 
of  work  at  an  early  period. 

**  It  is  the  unanimous  determination  of  the 
observe  the  most  rigid  economy  consistent  w' 
ests  of  the  company.     By  pursuing  a  steady 
course  of  judicious  management,  in  the  e 
skilful  persons,  in  the  adoption  of  energetic  n 
ever  occasion  shall  require,  and  in  a  just  i 
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lication  of  the  funds  entrusted  to  them^  they  anticipate         IB30. 
rith  much  confidence  that  a  comparatively  short  period 
all  enable  them  to  give  to  the  proprietors  the  most  satis- 
ictory  proofs  that  their  capital  is  invested  in  a  secure 
nd  lucrative  undertaking. 

"  The  directors  have  much  satisfaction  in  announcing 
>  the  public,  that  they  have  already  secured  the  services 
f  a  gentleman  whose  knowledge  of  distillation  has  stood 
le  test  of  twenty-four  years*  practical  experience,  in  a  con- 
im  which  has  been  raised  by  his  talents  and  exertions  to 
msiderable  eminence  in  the  trade.  The  proprietors  may 
lerefore  congratulate  themselves,  that,  in  the  appoint- 
mt  of  Mr.  Baird  as  the  distiller,  the  directors  have  en- 
listed  the  important  and  arduous  duties  of  that  office  to  a 
intleman  in  every  respect  qualified  for  the  situation. 
"  The  first  deposit  will  be  51.  on  each  share,  and  the  re- 
jsinder  will  be  called  for  at  such  intervals  as  the  interests 
fthe  company  may  require;  but  no  call  is  to  exceed  5L 
\  any  one  time.  No  transfer  of  shares  shall  be  made  by 
proprietor  until  all  instalments  previously  called  for  have 
ten  paid  upon  his  shares,  and  the  purchaser  shall  have 
ten  approved  of  by  a  majority  of  the  directors.  On 
fix  transfer  being  made,  the  purchaser  shall  execute  a 
penant  for  the  due  observance  of  the  regulations  of  the 
ippany. 

^*  A  deed  of  settlement  will  be  prepared  forthwith,  which 
■Bt  be  executed  within  thirty  days  after  the  same  shall  be 
jjlified  in  the  London  Gazette  as  being  ready  for  that  pur- 
ine; and  every  shareholder  neglecting  to  execute  the  same 
Uhin  that  time,  will  subject  his  shares  to  forfeiture  by  the 
Ipectors.  The  deed  will  contain  all  such  clauses  and  con- 
Bons  as  the  standing  counsel  and  solicitors  to  the  com- 
jny  shall  deem  necessary  for  carrying  on  the  business  of 
k  company,  and  for  enforcing  the  observance  and  per- 
Ipiance  of  the  several  rules  and  regulations  to  be  contain- 
^therein,  or  in  any  bye-laws  which  shall  from  time  to. 
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1830.  time  be  made  by  the  directors;  but  such  bye* laws  are  not 
to  be  at  variance  with  the  deed  of  settlement;  and  such 
deed  of  settlement,  when  settled  and  approved  by  the  di- 
rectors, shall  be  the  proper  deed  of  settlement  for  manag- 
ing the  affairs  of  this  company* 

**  All  communications  to  be  addressed  to  the  secretary, 
at  the  City  of  London  Tavern,  until  Saturday,  the  9th  of 
Aprily  and,  after  that  day,  at  the  offices  of  the  company, 
No.  9,  Mark  Lane.' 

Applications  by  parties  desirous  of  becoming  sharehold- 
ers in  the  company,  were  made  according  to  the  followiif 
form,  which  was  printed  and  circulated  by  the  diKCtoTB, 
addressed  to  the  secretary: — 

"  Sir, — I  request  you  will  insert  my  name  for  — • 
shares  of  the  Imperial  Distillery  Company,  and  I  hereby 
engage  to  make  the  payment  thereon  when  requested/' 

The  applicant  was  answered  by  the  secretary  as  fol- 
lows : — 

"  Imperial  Distillery  Company. 

«  No. to  — — . 

''  Sir, — I  am  instructed  by  the  directors  of  this  company 

to  inform  you,  that  they  have  apportioned  to  you shares 

of  50/.  each  in  the  same;  and  I  request  you  will  pay  die 
deposit  of  5/.  per  share  into  the  hands  of  Messrs.  JSoioii- 
quety  Pitt,  ^  Co.,  Lombard  Street,  on  or  before  the  8Sdi 

instant. 

''  W.  Lane^  Seci^ary." 

These  applications  for  shares  were  made  by  all  dtie  de- 
fendants (except  Plummer),  and,  on  the  S8di  March,  1885, 
the  deposit  of  5L  per  share,  on  the  shares  respectively  al- 
lotted to  them,  was  paid  into  the  hands  of  the  bankers,  who 
gave  in  return  receipts  in  the  following  form,  called  seq^ 
receipts: — 


k. 


IN  THE  FIRST  YBAR  OF  WILL.  lY.  685 

«  Na  to .  1831) 

**  Received  of  the  directors  of  the  Imperial  Distillery         ^,^^ 
Tompany  the  sum  of  fifty  pounds*  v. 

"  For  Messrs.  Bosanquet,  Pittf  Anderson,  ^  Co. 
••  fiOi  "  P.  Siaimbyr 

In  and  about  the  month  of  May,  1825,  three  of  the 
efeodants,  vin.  CUfion,  Wickey,  and  Levi,  disposed  of 
lieir  shares,  and  never  afterwards  interfered  with  the  com- 
any*  The  whole  number  of  shares  allotted  was  about 
480;  the  number  of  shareholders,  about  two  hundred, 
lie  deposit  or  first  instalment  was  paid  upon  2300  shares 
nly.  On  the  4th  July,  a  second  call  of  51.  per  share  was 
lade;  upon  which  occasion  the  following  circular  was  sent 
>  the  holders  of  scrip: — 

"  Imperial  Distillery  Company. 

"  9,  Mark  Lane,  4th  July,  1825. 

''Sir, — I  have  the  pleasure  to  inform  you  that  the  direc- 
)r8  have  purchased  Messrs.  Booths^  very  valuable  and  ex- 
msive  freehold  distillery  premises  and  plant  at  Stanstead 
Ibbota,  in  Herts.  This  property  has  been  surveyed  by 
aentific  persons  eminently  qualified  to  judge  of  its  value 
!id  advantages,  and  they  concur  in  the  opinion  that  the 
iirehase  has  been  effected  upon  very  satisfactory  terms, 
le  premises  being  of  great  capability,  and  eligibly  situate 
ir  eomraunicating  with  the  London  markets,  and  obtaining 
plentiful  supfJy  of  grain  and  every  other  requisite  for 
orking  to  advantage.  This  purchase  will  enable  the  com- 
Moy  to  produce  spirit  for  the  London  market  in  the  en- 
ling  season ;  and  there  can  be  no  doubt  of  the  ultimate 
icoess  of  the  undertaking  being  fully  equal  to  the  most 
jiguine  expectations,  if  properly  supported  by  the  share- 
ildera. 

''  The  alterations  in  the  distillery  laws  by  the  recent  act 
e  considered  rather  beneficial  to  the  interests  of  the  com* 
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1830.^  pany;  and  the  directors  are  of  opinion  that  at  no  period 
could  an  undertaking  of  this  nature  have  been  entered  up- 
on with  better  prospects  of  mutual  advantage  to  the  shaie* 
holders  and  the  public. 

"  For  the  purpose  of  enabling  the  directors  to  carry 
these  very  desirable  objects  into  effect,  they  are  under  tbe 
necessity  of  making  a  call  of  5/.  on  each  share.  You  wOl 
therefore  have  the  goodness  to  pay  the  sum  of  50/.  (being 
5/.  each  on  the  shares  allotted  you)  any  day  before  the 
19th  instant,  at  the  office  of  the  company.  No.  9,  Mark 
Lane,  when  the  scrip  can  be  exchanged  for  shares. 

**  It  is  particularly  requested  that  you  will  not  delay  Ae 
payment  beyond  the  day  above  named,  the  directors  being 
linder  engagements  essential  to  the  interests  of  this  com- 
pany, which  preclude  the  possibility  of  further  time  being 

allowed. 

(Signed)  Wm,  Lane,  Secretary." 

On  the  16th  July^  1825,  the  following  notice  was  pub- 
lished in  the  London  Gazette: — 

"  Imperial  Distillery  Company,  No.  9,  Mark  Lane, 

**  Notice  is  hereby  given  that  the  directors  have  resolr- 
ed  on  making  a  call  of  51.  a  share,  to  be  paid  on  or  befm 
the  18th  instant,  and  also  on  issuing  shares  in  lieu  of  scrip- 
receipts;  and  the  scrip  holders  are  therefore  requested, 
either  by  themselves  or  their  authorized  agents,  to  attend 
at  the  office  of  the  company,  No.  9,  Mark  Lane,  for  the 
purpose  of  paying  to  a  committee  of  directors  the  amount 
of  the  shares  held:  also  for  the  purpose  of  exchanging  scrip 
for  the  shares,  and  of  signing  the  deed  of  settlement,  which 
has  been  approved  of  by  the  standing  counsel  and  the  di- 
rectors. Should  it  be  inconvenient  to  any  scrip  holder  to  at- 
tend for  the  purpose  of  signing  the  deed,  printed  forms  of 
powers  of  attorney  may  be  procured  at  the  office,  empow- 
ering persons  to  execute  the  deed  for  them;  it  beii^;de- 
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On  the  llth  and  27th  August,  the  following  advertise- 
ments respectively  appeared  in  the  daily  papers: — 

"  Imperial  Distillery  Company,  llth  August,  1825. 

"  Notice  is  hereby  given,  that,  in  order  to  accommodate 
those  subscribers  who  may  be  absent  from  town,  the  time 
for  signing  the  deed  of  settlement,  exchanging  scrip  for 


termined  by  the  directors  that  no  scrip  holder  can  receive      ^  1^^ 
shares  for  scrip  until  he  has  first  signed  the  deed  of  settle- 
ment; and  no  scrip  can  be  exchanged  for  shares  after  Mon- 
day, the  18th  instant." 

A  second  notice  was  inserted  in  the  London  Gazette  of 
the  2Srd  July,  as  follows: — 

''  Imperial  Distillery  Company. 

**  Notice  is  hereby  given  to  the  subscribers  of  this  com- 
pany, that  the  deed  of  settlement  has  been  approved  of  by 
the  standing  counsel  and  directors,  and  the  same  now  lies 
ready  for  signature  at  the  office  of  the  company,  Mark 
Lane.     Dated  16th  July,  1825." 

The  following  letter  was  afterwards  sent  by  the  secretary 
to  those  persons  who  had  omitted  to  pay  the  second  call: — 

"  9,  Mark  Lane,  25th  July,  1825. 
"  Sir, — I  am  instructed  to  remind  you  that  the  deed  of 
settlement  of  this  company,  which  has  been  approved  of  by 
the  standing  counsel,  and  signed  by  the  directors  and  many 
of  the  subscribers,  now  waits  your  signature;  and  that,  un- 
less the  same  be  signed,  and  the  second  instalment  of  51.  per 
share  paid  immediately,  the  shares  unpaid  for  will  be  for- 
feited, the  directors  having  made  engagements  highly  ad- 
Tantageous  to  the  company,  which  preclude  further  time 
being  allowed." 
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1830.  share  certificates,  and  making  the  second  payment,  has  been 
enlai^ed  until  the  23rd  instant,  after  which  day  die  depo- 
sits paid  and  all  outstanding  scrip  of  this  company  will  be- 
come forfeited  without  further  notice.** 

^th  August,  1825. 
"  Notice  is  hereby  given,  in  pursuance  of  the  advertise- 
ment of  the  11th  instant,  declaring  the  deposits  would  be- 
come forfeited  on  all  shares  for  which  the  deed  of  settle- 
ment should  not  be  signed  and  the  deposits  paid  on  or  be- 
fore the  23rd  instant,  that  such  deposits  on  the  outstanding 
scrip  are  hereby  declared  to  be  forfeited  for  the  benefit  of 
the  proprietors," 

On  the  27th  August,  the  following  notice  also  appeared 
in  the  Morning  Chronicle: — 

^^  The  progress  of  this  company  having  been  impeded  by 
various  obstacles  in  obtaining  a  license  for  the  distillery 
premises  at  Stanstead,  on  which  have  been  founded  reports 
injurious  to  the  opinion  of  its  ultimate  prosperity,  notice  is 
hereby  given  that  all  such  difficulties  are  now  removed,  the 
license  having  been  obtained;  and  the  compcmy  may  there* 
fore  be  considered  as  firmly  est^ibUshed.  The  most  actifs 
engagements  are  making  to  supply  the  orders  of  highly 
respectable  houses  for  the  ensuing  season.  Some  of  the 
subscribers  have  neglected  to  sign  the  deed  of  settlemeHt 
within  the  prescribed  time.  Applications  for  the  remain- 
ing shares  may  be  addressed  to  the  secretary^  No.  9»  Mwri 
Lane.'' 

The  second  instalment  was  paid  upon  1106  shares  only, 
and  the  deed  of  settlement  was  signed  by  no  more  than 
sixty-five  persons.  On  payment  of  the  second  instalment, 
the  scrip-receipt  was  given  up,  and  the  following  certificaCe 
delivered  to  the  holder  of  the  scrip,  signed  by  the 
ry  and  three  directors: — 
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'^  Imperial  Distillery  Company.  i  1830. 

'' Capital,  600,000/L    Shares  18000— 50/.  each. 

^  No. .    This  is  to  certify  that ,  of  London^ 

■th  paid  the  sum  of  61.  upon  the  above-mentioned  share 
I  this  company,  and  that  he  is  entitled  to  the  same  share, 
ibject  to  the  future  instalments  to  be  made  thereon,  and 
\  Ihe  laws  and  regulations  of  the  company  as  contained  m 
10  deed  of  settlement  establishing  the  same,  dated  the 
Ml  day  otMarch^  1825,  and  also  subject  to  such  bye-laws 
U  regulations  as  may  be  made  by  the  directors  of  the 
toipany." 

Receipts  for  the  instalments  paid  were  indorsed  upon  this 
nrtificate. 

In  the  month  of  November^  a  third  call  of  61.  per  share 
lis  made  by  the  directors.  This  third  instalment  was  paid 
f  only  about  fifly  individuals.  Any  person  producing  scrip- 
fseipts,  and  paying  the  second  instalment,  was  permitted 
I'dign  the  deed,  whether  an  original  subscriber  or  not. 
■  All  the  defendants  had  paid  the  first  deposit  on  the  shares 
tted  to  them.  The  defendant  Levi  sold  his  shares  im<- 
itely  afterwards,  viz.  on  the  ^th  March,  on  the  Stock 
lange,  through  the  medium  of  his  broker.  The  de- 
lant  Wicket/  in  like  manner  sold  his  shares  on  the  9th 
r,  having  only  paid  the  first  instalment  thereon.  CUf" 
also,  about  the  same  time,  sold  his  shares.  The  de- 
Lnt  Plummer  was  a  director,  and  was  the  only  one  of 
defendants  who  had  signed  the  deed.  Of  the  other 
lants.  Green  and  Hartley  only  paid  the  second  instal- 
pnt.  When  the  third  call  was  made,  Green  and  Hartley 
received  three  letters  from  the  secretary,  demanding 
lent,  the  last  of  which  was  as  follows: — 

9,  Mark  Lane,  14th  January,  1826. 
"  Sir, — I  am  now  for  the  last  time  instructed  by  the  di- 
m  to  inform  you,  that,  unless  the  third  call  of  61.  per 
on  the  shares  held  by  you,  be  paid  on  or  before  the 
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I830«  gist  instant,  at  the  office  of  the  company,  you  will  be  no 
longer  considered  a  shareholder  under  the  deed  of  setde- 
menty  but  as  having  abandoned  all  interest  in  the  concero; 
and  the  shareholders  who  may  have  paid  will  then  be  deem- 
ed the  only  parties  interested  in  the  funds  and  concens  of 
the  company:  and  they  (the  directors)  will  forthwith  adopt 
such  measures  as  they  may  thuik  fit,  and  will  no  longer 
hold  you  answerable  for  any  further  instalments,  or  entitled 
to  receive  back  any  sums  whatever.  I  repeat  that  this  is 
the  last  notice  which  will  be  sent,  and  that  the  line  of  con- 
duct pointed  out,  in  case  of  your  non-payment,  will  be 

strictly  adhered  to. 

"  W.  Lane,  Secretary." 

Notwithstanding  these  repeated  notices,  that  parties  ne- 
glecting to  pay  the  instalments  due  upon  their  shares,  and 
to  execute  the  deed  within  the  specified  time,  would  there- 
by forfeit  all  share  and  interest  in  the  concern,  the  share- 
holders were  permitted  at  any  time  to  sign  the  deed  on  pay- 
ment of  the  arrears. 

At  the  time  of  the  allotment  of  shares,  a  book  was  pr^ 
pared  by  the  secretary,  and  kept  at  the  company's  coant- 
ing-house,  containing  the  names  of  the  parties  to  whom 
shares  had  been  appropriated ;  acopy  of  which  book  was  sent 
to  the  bankers  of  the  company,  to  enable  them  to  receive  the 
deposits  from  the  difierent  persons  therein  mentioned.  The 
names  of  all  the  defendants  were  inserted  in  this  booL 

On  the  S4th  June,  18^5,  advertisements  were  inserted, 
by  order  of  the  directors,  in  the  various  daily  papers,  for 
tenders  for  the  necessary  works  at  the  distillery.  On  the 
18th  Juli/,  the  plaintifis  sent  in  a  tender,  undertaking  to  do 
the  work  in  question  upon  certain  terms  therein  specified. 
This  tender  formed  the  basis  of  the  contract  upon  which 
the  action  was  founded.  The  plaintiffs'  bill  for  the  work 
done  was  addressed  to  ^'  The  Chairman  and  Directors  of  the 
Imperial  Distillery  Company."  About  the  time  th&tender 
was  made,  and  before  the  work  was  commenced,  one  of  the 
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plaintiffs,  in  conversation  with  Lane^  the  secretary,  at  the  1830* 
counting-house  of  the  company,  in  Mark  Lane,  told  him 
that  he  had  been  cautioned  not  to  trust  a  company  so  large, 
and  said,  that,  if  he  did  the  work,  and  was  not  paid  for  it, 
it  would  ruin  him  and  his  family ;  whereupon  Lane  assur- 
ed him  that  he  need  be  under  no  apprehension,  and  said, 
''  To  conTince  you  that  I  am  not  wrong,  I  will  shew  you  a 
list  of  the  parties  who  belong  to  the  company,**  at  the  same 
time  producing  the  book  containing  the  names  of  the  share- 
holders, and  shewing  it  to  the  plaintiff,  who,  after  looking 
over  some  of  the  names y  said,  ^'  Relying  upon  you  (Lane), 
that  you  will  not  deceive  me,  I  am  satisfied.**  The  work 
was  accordingly  done. 

The  Lord  Chief  Justice  left  the  following  questions  to 
the  iMry-— first,  whether,  at  the  time  of  making  the  con- 
tract, the  defendants  were  partners  in  the  concern;  in 
which  case  he  told  them  that  their  verdict  must  be  for  the 
plaintiffs — secondly^  whether,  admitting  that  they  were 
not  partners  in  fact,  they  had  by  their  conduct  held  them- 
selves out  to  the  world  as  partners,  or  allowed  themselves 
to  be  so  represented  at  the  time  of  making  the  contract; 
in  which  case  also  he  directed  the  Jury  to  find  for  the  plain- 
tiffs— thirdly i  whether,  admitting  the  defendants  to  have 
been  at  one  time  dormant  partners  in  the  concern,  any  one 
of  them  had  ceased  to  be  a  partner  before  the  contract  in 
question  was  made;  in  which  case  his  Lordship  told  the 
Jury  that  they  must  find  for  the  defendants. 

The  Jury  returned  a  general  verdict  for  the  plaintiffs, 
for  the  amount  of  their  demand. 

Mr.  Serjeant  Toddy ,  in  Michaelmas  Term  last,  on  be- 
half of  two  of  the  defendants,  Clifton  bhA,  fVickey,  obtain- 
ed a  rule  nisi  that  this  verdict  might  be  set  aside  and  a 
new  trial  had,  on  the  ground  of  misdirection,  and  also  that 
the  verdict  was  against  evidence. — Upon  the  trial,  too 
much  was  left  by  the  Lord  Chief  Justice  to  the  dbcretion 
of  the  Jury.    It  was  the  province  of  the  Judge  to  decide 


692  CA9S8  IN  T&miTT  TEEM, 

18dO.        whether  or  not  a  partnership  was  constituted  between  the 
members  of  this  company.    That  was  purely  a  questiom  of 
law.  It  is  impossible,  upon  the  fiEurtsproved,  to  say  that  theie 
was  any  thing  like  a  definite  partnership.  The  premises  were 
taken  by  certain  persons  who  were  called  directors ;  the  ad- 
vertisement for  tenders  was  issued  by  them;  the  work  in 
question  was  done  for  them  alone;  and  the  bill  was  sent  in 
making  the  directors  debtors  to  the  plaintifBL     The  de> 
fendants  had  no  legal  interest  in  the  concern.     To  whsl 
profits  could  they  be  entitled?  There  was  nothing  mom 
than  a  contemplated  partnership  by  deed.    Until  the  deed 
was  executed,  no  partnership  was  actually  formed.    Tin 
shares  were  notoriously  changing  hands;  and  whoever  wai 
possessed  of  the  scrip-receipts  was  permitted  to  execate 
the  deed  of  partnership. 

Whether  or  not  the  defendants  suffered  themselves  tn 
be  held  out  as  partners  in  the  company,  will  depend  upoa 
whether  Lane,  the  secretary,  was  authorised  by  them  to  in** 
sert  their  names  in  a  book,  for  the  purpose  of  its  being  shewn 
to  the  creditors  of  the  company.     Now,  the  only  acts  done 
by  the  defendant  Clifton  were,  his  application  for  shares, 
and  payment  of  the  first  instalment  or  call  thereon  to  the 
bankers  of  the  company.     That  gave  no  authority  to  die 
secretary  to  insert  his  name  in  the  list  for  any  purpose  for-' 
tber  than  that  of  making  known  to  the  directors  the  pari- 
ties who  had  paid  upon  their  shares.    The  case  of  Pet^ 
ring  V.  Hone  (a),  would  seem  to  be  an  authority  in  favouP 
of  the  plaintiffs.    There,  the  plaintiff's  name  was  entered  iim 
a  book  with  those  of  several  other  subscribers  to  a  projeetw 
ed  joint-stock  company.     The  plaintiff  received  certaicm 
scrip-receipts,  but  sold  them  before  the  deed  for  the  fiir- 
mation  of  the  company  was  executed,  and  he  was  not  ^^ 
party  to  that  deed — it  was  held,  nevertheless,  that  he  waM 
a  partner  in  the  concern.     That  decision,  however,  Biay 
very  well  be  questioned.    Two  of  the  Judges  were  abseni^ 

(a)  4  mug.  28;  S.  C.  12  J.B.Moore,  135. 
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n  the  judgmeat  was  ddiveredy  and  tbe  dmrd  expressly  1890. 
ined  giving  any  opinion  upon  the  point  now  in  issue, 
d  Chief  Justice  Best  said  (a):  ''It  has  been  contended 
none  were  partners  but  they  who  signed  the  deed* 
afl  who  subscribed  to  the  partner^p  fund  must  be 
n  to  have  assented  to  Uie  deed;  an  assent  which  tbe 
otiflb  countenanced  by  afterwards  attempting  to  dispose 
heir  interest.  Even  if  there  had  been  nothing  in  the 
1  to  bind  them,  they  could  only  get  rid  of  that  interest 
egular  notice  in  the  Gazette;  but  it  was  provided  by 
deed«  that  notice  should  be  given  to  the  directors  of 
person  to  whom  it  was  proposed  by  any  of  the  mem- 
tomake  a  transfer.  Without  such  a  provision^  any 
on  might  hold  a  share  as  long  as  it  was  advantageous^ 
then  dispose  of  it  to  a  pauper,  cheating  the  creditors 
his  co-contractors.  But  a  party  who  has  once  engag- 
ft  a  concern  of  this  nature  cannot  so  ea»ly  divest  him* 
of  his  liability."  That  principle  cannot  be  supported 
m.  The  parting  with  shares  has  manifestly  a  contrary 
ISDcy ;  persons  who  have  sold  their  shaares  are  not  to 
liowed  to  execute  the  deed. 

\fm  Serjeant  Spankie  appeared  for  Plummer  and  Lavy 
Mr.  Serjeant  Adams  for  Green,  Hartlei/f  and  Ijevi; 
Mr.  Serjeant  Jones  for  FennelL 

\  the  course  of  the  same  term,  Mr.  Serjeant  Wilde  and 

li  

f^T^esmt Bompas  shewed  cause  generally;  and  Mr.  Ser- 
t  Taddy,  Mr.  Serjeant  Adams,  and  Mr.  Serjeant  Jones, 
I  heard  in  support  of  the  rule. 

ie  Courti  having  taken  time  to  consider,  in  the  foHow- 
^asier  Term  directed  that  the  case  should  be  re- 
kd  by  one  counsel  on  each  side,  the  argument  to  be 
ibed  to  the  question  of  partnership  only.  The  case 
Idingly  came  on  for  argument  in  the  last  term. 

(//)  4  Bins:.  3^* 
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1830.  Mr.  Serjeant  Bompas,  for  the  pluntiffs. — From  the  evi- 

dence  given  upon  the  trial  of  this  cause^  it  appears  that, 
shortly  after  the  formation  of  the  company  in  question,  the 
defendants  applied  for  and  obtained  allotments  of  shares 
therein.  They  were  therefore  once  partners  in  the  coth 
cem;  and  it  remains  to  be  considered  whether  they  have 
since  legally  discharged  themselves  from  their  liability  as 
such. 

The  proper  definition  of  a  joint-stock  company  is,  a 
company  incorporated  by  charter  or  act  of  Parliament, 
whereby  the  joint-stock  only  is  rendered  liable  for  the  con- 
tracts of  the  company,  or  its  members  to  the  extent  of  tlie 
sums  subscribed  by  each,  protected  from  ulterior  liabilitj. 
The  present  is  not  the  case  of  a  company  so  constituted; 
but  that  of  an  extensive  partnership,  not  governed  by  anj 
charter  or  act  of  Parliament  to  restrain  or  narrow  the  lia- 
bility of  the  respective  partners.  In  the  case  of  Naiuseh  t. 
Irving  (a)  Lord  Eldon  said :  '*  It  is  not,  I  apprehendy  com- 
petent to  any  number  of  persons  (unless  they  shew  a  con- 
tract rendering  it  competent  to  them)  formed  for  specified 
purposes,  if  they  propose  to  form  a  partnership  forveij 
different  purposes,  to  effect  that  formation  by  calling  upoo 
some  of  their  partners  to  receive  their  subscribed  capital 
and  interest  and  quit  the  concern;  and,  in  effect,  merelj 
by  compelling  them  to  retire  upon  such  terms,  so  to  foiB 
a  new  company.  This  would,  as  to  partnerships,  be  a 
most  dangerous  doctrine.  It  may  be  taken  that  the  prind- 
ple  that  would  apply  to  the  partnership  of  six,  will  apply  to 
this  partnership  of  six  or  seven  hundred.*'  And  in  Rex^» 
Doddy  Lord  EUenborough  said  {b)i  "  Independent  of  tbe 
general  tendency  of  schemes  of  the  nature  of  the  project 
now  before  us  to  occasion  prejudice  to  the  public,  there  is 
besides  in  this  prospectus  a  prominent  feature  of  mischief; 
for,  it  therein  appears  to  be  held  out  that  no  person  is  to 
be  accountable  beyond  the  amount  of  the  share  for  wfaicb 

(a)  Gow,  on  Partnership,  Appendix,  404.  (b)  9  East,  527* 
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shall  subscribe;  the  conditions  of  which  are  to  be  in-         1830. 
ded  in  a  deed  of  trust  to  be  inrolled.     But  this  b  a  mis- 
evous  delusion,  calculated  to  ensnare  the  unwary  public. 
to  the  subscribers  themselvesy  indeed,  they  may  stipu- 
f  with  each  other  for  this  contracted  responsibility ;  but, 
to  the  rest  of  the  world,  it  is  clear  that  each  partner  is 
lie  to  the  whole  amount  of  the  debts  contracted  by  the 
tnership."     The  same  principle  is  laid  down  in  the 
es  of  Carlen  v.  Drury  (a),  and  Baldwin  v.  Lawrence  (6). 
lether  the  partnership  were  complete  or  inchoate  and 
MDplete,  the  members  are  equally  liable  for  the  contracts 
ibe  company,  as  they  would  have  had  a  joint  interest  in 
profits  had  any  been  realized.     In  equity,  the  execu- 
I  of  a  deceased  partner  are  entitled  to  the  profits  of  the 
ator's  capital  used  by  the  surviving  partners.   Brawn 
Oe  Tasiet  (c).     So,  in  the  case  of  the  capital  of  a  mi- 
•     In  an  Anonymous  case  (d),  the  Master  of  the  Rolls 
1:—''  Where  a  trustee  has  money  of  an  infant  to  lay 
in  the  fimds  for  the  infant's  benefit,  and  lays  it  out  in 
le,  which  produces  lOL  per  cent,  the  Court  will  give 
t  infant  an  option  either  to  have  interest  for  the  money, 
the  profits  of  the  trade." 

n  Ex  parte  Layton  (e),  a  question  having  been  raised, 
k>  whether  and  under  what  circumstances  a  trader  could 
ad  in  abatement  a  partner  abroad.  Lord  Eldon  said, 
t,  ''  if  persons  will  deal  without  inquiring  of  whom  the 
a  consists,  it  does  not  follow  necessarily  that  in  that  case 
ilea  in  abatement  would  not  do.**  Where  an  individual 
niblicly  held  out  as  a  partner  in  a  concern  (as  were  the 
endants  in  this  case,  by  the  exhibition,  at  the  counting- 
ise  of  the  company,  of  the  list  containing  their  names 
being  shareholders  and  members),  he  is  in  law  liable  for 
the  contracts  made  by  the  company  under  the  sanction 


i)  1  Ves.  &  Bea.  154.  {d)  2  Vez.  629. 

\)  2  Sim.  &  Stu.  18.  (e)  6  Ves.  438. 


;)  1  Jacob,  284. 
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1850.        of  his  name.    In  Young  ▼.  AxteU  and  Another  (a),  whidi 
was  an  action  for  coals  sold  and  delivered  by  the  phiDtiC 
a  coal-merchant,  an  agreement  between  the  defiendaab 
was  given  in  evidence,  stating  that  the  defendant  Mrs.  ila- 
iell  had  lately  carried  on  the  coal  trade,  and  that  the  other 
defendant  did  the  same;  that  Mn.  AxteU  was  tobri^ 
what  customers  she  could  into  the  business ;  and  tfait  ik 
other  was  to  pay  her  an  annuity,  and  also  two  ahilliogilir 
every  chaldron  that  should  be  sold  to  those  persont  lAo 
had  been  her  customers,  or  were  of  her  reccwrnnemKi^ 
The  plaintiff  also  proved  thai  bills  were  fnade  ouijcrgooif 
sold  to  her  customers,  in  their  joint  names;  and  the  qset 
tion  was,  whether  Mrs.  AxteU  was  Uable  for  the  dA 
Lord  Mansfield  said,  **  he  should  have  rather  tfaongH  * 
the  agreement  only,  that  Mrs.  AxteU  would  be  liaUe^ool 
on  account  of  the  annuity,  but  the  other  paj/memi,  asHd 
would  be  increased  in  proportion  as  she  increased  the  M* 
ness.     However,  as  she  suffered  her  name  to  be  used  ■ 
the  business,  and  held  herself  out  as  a  partner,  she  vm 
certainly  liable,  though  the  plaintiff  did  not,  at  the  tiowrf 
the  dealing,  know  that  she  was  a  partner,  or  that  her  naae 
was  used:"  and  the  Jury  accordingly  found  a  verdict  iv 
the  plaintiff.     In  Holmes  v.  Higgins  (6),  a  noMber  of  pov 
sons  associating  together  and  subscribing  sums  oimaasj 
for  the  purpose  of  obtaining  a  bill  in  Parfiainent  to  nab 
a  rail-way,  were  held  to  be  partners  in  die  undertakaf ; 
and  therefore  a  subscriber,  who  acted  as  their  uarwejtti, 
•conid  not  maintain  an  action  for  work  done  by  him  in  dut 
character  on  aoooontof  the  partnership,  against  aM  oraa; 
one  of  the  other  subscribers.     Lord  Chief  Ju^oe  AUsK 
there  said :  **  This  is  the  case  of  a  number  of  persons  joisl- 
iy  associated  together  for  a  common  purpose.    The  pisiiH 
tiff  and  defendant  were  both  members  of  the  association. 
This  action  is  brought  against  the  defendant,  who  acted 

(a)  Cited  in  Waughy.  Carver,         fb)  1  Barn.  &  Cms.  7^;  &^* 
2  H.  Blac.  242.  2  Dow.  &  Ryl.  196. 
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fui  cbairtnaa  at  the  meeting,  when  the  work  done  was  pro-  1830. 
hably  ordered ;  and  he  might  have  pleaded  that  he  under- 
took jointly  with  the  other  subscribers.  The  members  of 
Uie  association  were  therefore  partners.**  In  Kearsley  t. 
XJodd  (a)y  which  was  an  action  against  a  subscriber,  for 
goods  sold  to  **  The  London  Carrier  Company/*  it  was  con- 
tended on  the  part  of  the  defendant  that  the  company  was 
regularly  constituted,  and  that  consequently  there 
no  complete  partnership.  But  Lord  Chief  Justice 
MMt  saidi  that  that  would  make  no  difference ;  and  that 
k  was  important  that  the  public  should  know,  that,  if  per- 
WMM  cotmeeted  themselves  with  a  company  of  that  descrip- 
tfam^  they  were  every  one  of  them  liable  to  pay  the  de- 
iBandB  upon  it.  In  MamcMay  and  Another  v.  Le  Blame  (£), 
which  was  an  action  for  work  done  by  the  plaintiflb,  en- 
gineerSi  for  the  Steam  Washing  Company,  it  appeared  that 
in  Majf^  1825  (previously  to  which  time  the  order  for  the 
woik  in  question  had  been  given),  the  defendant  was  de- 
icribed  as  a  director  in  a  prospectus  issued  by  the  company, 
one  of  the  terms  of  which  was,  that  a  deed  should  be  ex- 
ecuted  by  the  members.  It  was  contended,  on  the  part 
of  the  defendant,  that  there  was  no  evidenoe  to  connect 
liitn  with  the  particular  order,  that  the  terms  of  the  pro- 
spectus shewed  that  there  must  be  a  deed,  and  there- 
fore that  the  plaintiffs  were  bound  to  shew  that  he  had 
executed  the  deed.  But  Mr.  Justice  Bayley  said:  ''  I 
dnrik  they  are  not.  I  shall  take  it  for  granted  that  the 
defendant  would  never  have  continued  to  act  as  a  director 
go  long  without  he  had  executed  the  deed.  It  appears  to 
me  that  he  is  liable  as  a  partner.  He  was  at  the  meetings 
of  the  directors,  acting  from  time  to  time,  and  went  to  see 
the  works  in  progress.  I  think,  therefore,  it  is  impossible 
to  say  that  he  is  not  liable.**  The  case  of  Lawler  v.  Ker* 
rnhmo  and  Others  (c)  decided,  that,  where  a  party  iiad  paid 
a 'deposit  with  a  view  to  his  becoming  a  sharehokkr  in  a 

(a)  2  Garr.  &  Payne,  406.    (6)  Ibid.  409.    (c)  1  Mood.  &  Malk.  93. 
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1830.         company  of  this  description^  he  became  a  partner  thereia 
from  the  time  of  paying  the  deposit.     In  that  case,  all  the 
defendants  with  the  exception  of  one,  viz.  Barber,  were 
directors.     After  the  delivery  of  the  last  of  the  goods  for 
which  the  action  was  brought^  Barber  and  the  other  de- 
fendants  signed  the  deed  establishing  the  company,  aD 
the  defendants  having  previously  paid  the  deposits  upon 
the  shares  allotted  to  them.    With  reference  to  Barber, 
Lord  Tenterden  said:  ''  He  was  not  a  director  at  any  time 
during  the  supply  of  these  goods ;  and  the  evidence  against 
him  is  only  that  he  paid  his  deposit  on  the  16th  April,  and 
that^  at  a  period  after  all  the  goods  were  supplied,  he  sign- 
ed the  deed  of  partnership.    A  question  has  been  raisedi 
whether  the  mere  payment  of  his  instalment  is  suflScientto 
constitute  him  a  partner;  but  I  think  I  am  not  called  on  in 
this  case  to  decide  that  point.     There  is  another  fact  berei 
that,  after  the  payment,  Mr.  Barber  executed  the  deed. 
I  think  that  is  a  good  recognition  of  his  former  payment 
as  a  transaction  connected  with  the  partnership,  and  shews 
that,  in  making  it,  he  considered  himself  as  becoming  a 
partner;  and,  consequently,  taking  the  two  facts  together, 
and  not  inquiring  what  might  have  been  the  effect  of  the 
payment  standing  singly,  that  Mr.  Barber,  in  this  case, 
was  clearly  a  partner  from  the  period  when  it  was  made." 
A  verdict  was  accordingly  found  for  the  plaintiff  for  the 
amount  of  the  goods  supplied  after  the  day  on  which  the 
payments  were  made  by  the  defendants  on  their  shares. 
The  execution  of  the  deed  there  was  considered  as  en- 
dence  of  the  intention  with  which  the  instalment  was  paid. 
In  the  case  of  Perring  and  Others  v.  Hone  (a),  the  names 
of  two  of  the  three  plaintiffs  were  entered  in  a  book,  to- 
gether with  those  of  several  other  persons  (of  whom  the 
defendant  was  one),  as  subscribers  to  tlie  same  companj 
upon  which  the  question  in  the  present  case  arises;  the 
two  plaintiffs  received,  as  shareholders,  certain  scrip-re- 

(a)  12  J.  B.  Moore,  135;  S.  C.  4  Bing.  28. 
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cdpts^  but  sold  them  previously  to  the  execution  of  the         1830. 
deed  of  partnership,  which  they  did  not  sign;   and  the  ' 

plaintifis  advanced  money  to  the  concern — it  was  held,  that  ^  v. 
they,  two  of  them  being  partners  in  the  concern,  could 
not  recover  from  the  defendant  the  money  so  advanced ; 
and  that  those  plaintiffs  could  not  divest  themselves  of 
their  character  of  partners,  by  the  mere  passing  away  of 
their  shares  in  the  market.  That  decision  was  confirmed 
by  the  subsequent  case  of  EUis  v.  Schmoeck  (a).  There, 
the  defendants  had  purchased  the  scrip  of  a  mining  com- 
pany originated  in  fraud,  and  had  attended  one  meeting 
of  the  company;  but  they  never  signed  the  partnership 
deed,  were  innocent  of  the  fraud,  and  transferred  their 
scrip  before  the  plaintiff  commenced  an  action  for  goods 
furnished  to  the  company  after  the  defendants  had  pur- 
chased their  scrip— it  was  held,  that  they  were  still  liable 
for  the  debts  of  the  company.  In  Bird  v.  Aston  (b),  which 
was  Ukewise  an  action  brought  to  recover  the  value  of 
goods  sold  and  delivered  to  a  company  similar  in  character 
to  the  present,  one  of  the  defendants,  Knibbs,  being  a  bro- 
ker, Lord  Tenterdetiy  before  whom  the  cause  was  tried, 
was  inclined  to  think  that  he  was  not  liable,  a  broker  being 
supposed  to  be  merely  an  agent  in  the  buying  and  selling 
of  stock  for  others;  but,  it  appearing  that  he  had  signed 
the  deed  of  settlement  of  the  company,  that  fact  was  taken 
to  shew  his  intention  in  pacing  the  instalments,  and  he  was 
held  equally  liable  with  the  other  defendants.  In  Braith- 
waiie  V.  Skqfield  (c),  it  was  proved  that  the  defendant  had 
contributed  to  the  funds  of  a  building  society,  and  had 
been  present  at  a  meeting  of  the  society,  and  party  to  a 
resolution  that  certain  houses  should  be  built — it  was  held, 
that  this  made  him  liable  to  an  action  for  work  done  in 
building  those  houses,  without  proof  that  he  had  any  ac- 
tual interest  in  them,  or  in  the  land  on  which  they  were 

(a)  5Bing.621;  5.  C,  ante,         (6)  Not  reported. 
VoL  3,  p.  220.  (c)  9  Barn.  &  Cress.  401. 
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built.  On  a  motion  to  enter  a  nonsuit  in  that  case,  Vke 
V.  Lady  Anson  (a)  having  been  cited,  Lord  *Tenierden 
said — '^  The  present  case  is  very  distinguishable  from  diat 
which  has  been  cited.  There,  the  plaintiffs  could  have  no 
right  to  recover  against  the  defendant,  except  in  respect  of 
her  having  an  interest  in  the  mine;  and  they  failed  in  tbe 
attempt  to  prove  tliat  interest.  Here,  the  plaintiffs  had  a 
right  to  be  paid  by  those  who  employed  them,  and  the  de- 
fendants, having  joined  in  a  resolution  to  build  the  houses, 
authorized  the  employment  of  the  workmen.  That  ci^ 
cumstance,  without  reference  to  the  title  to  the  land  upon 
which  the  houses  were  built,  is  sufficient  to  make  the  d^ 
fendants  liable  in  the  action."  This  case  is  exactly  analo- 
gous; for,  here  too,  the  defendants  contributed  to  the  funds 
of  this  society,  and  were  parties  consenting  to  the  resola- 
tion  that  the  distillery  should  be  carried  on. 

Mr.  Serjeant  Taddt/,  for  the  defendants. — The  sole 
question  to  be  now  discussed  is,  whether  or  not,  at  the 
time  the  work  for  which  this  action  is  brought  iris 
performed,  there  was  an  actual  partnership  existing  be* 
tween  these  parties — not  whether  the  defendants  held 
themselves  out  as  partners.  The  principal  facts  of  tbe 
case  are  shortly  these: — The  several  defendants  applied  for 
shares,  and  received  notice  that  a  certain  number  had  been 
respectively  allotted  to  them;  whereupon  they  appear  to 
have  paid  the  first  instalment  or  deposit  thereon  to  the 
bankers  of  the  company,  obtaining  from  the  bankers  a  re- 
ceipt (called  a  scrip-receipt)  in  the  following  form — "  Re- 
ceived of  the  directors  of  the  Imperial  Distillery  Company 
the  sum  of  £ — •"  Some  of  the  defendants  paid  only  this 
one  instalment,  others  paid  a  second,  and  one  of  them  sign- 
ed the  deed  of  settlement.  Any  person  bringing  to  the 
secretary  of  the  company  the  above  scrip-receipt  was  id' 


(a)  Cited  poit,  p.  702. 
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utted  to  sign  this  deed.     Of  the  whole  of  the  sharehold-         1830. 
rs^  sixty-five  only  did  actually  execute  it,  and  of  these 
birty  were  not  original  subscribers,  but  persons  who  had 
rurchased  shares  after  the  payment  of  the  first  instalment. 

It  is  assumed,  that  the  company  was  formed  on  the  19th 

iarch,  1825.    It  is  true  that,  on  that  day,  a  meeting  was 

eld^  at  which  meeting  directors,  a  secretary,  engineer,  &c., 

vre  appointed;  but  there  was  no  proof  that  any  of  these 

efendants  were  present  at  that  meeting.    Advertisements 

id  a  prospectus  were  afterwards  published,  describing  the 

unpany  about  to  be  formed  as  being  a  company  intended 

I  consist  of  a  capital  of  600,000;.,  in  12000  shares  of  50/. 

ich,  and  stating  that — "A  deed  of  settlement  will  be  pre- 

ured  forthwith,  which  must  be  executed  within  thirty 

lys  after  the  same  shall  be  ready  for  that  purpose;  and 

'ery  person  who  shall  neglect  to  execute  the  same  within 

at  time,  will  forfeit  all  share  and  interest  in  the  company." 

ich,  therefore,  were  the  terms,  and  such  was  the  con- 

actj  under  which  these  defendants  contemplated  entering 

to  a  partnership ;  and  the  question  is,  whether,  upon  the 

lOYe  state  of  facts,  the  defendants  were  actually  partners 

the  concern,  or  were  so  far  jointly  interested  with  each 

her  therein,  as  to  be  liable  to  the  demand  of  the  plain- 

fk. 

It  does  not  necessarily  result  from  the  equity  cases  cited 
I  the  other  side,  viz.  the  anonymous  case  in  Vezey^  and 
roum  V.  De  Tastety  that  an  individual  becomes  a  partner 
^ely  because  he  has  property  embarked  in  a  concern. 
Iiose  cases  proceed  upon  this  principle,  that  one  who 
es  another's  property  shall  not  refuse  to  account  for  the 
ofits — not  that  there  is  a  partnership  between  them  for 
.  purposes. 

It  appears  here,  that  the  directors  purchased  Messrs. 
7oths*  distillery  at  Stanstead:  so  that  the  interest  of  the 
ifendants,  if  any,  was  an  interest  in  real  property.  The 
>rkdone  by  the  plaintiffs  was  done  upon  these  premises. 

zz2 
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^2^^  The  subject-matter  of  the  partnership  being  uncertain— 

Fox  ^^^  persons  who  were  to  be  members  of  it  being  also  un- 

c  iFT  N       certain — the  amount  of  the  fund ,  and  the  number  of  the  indi- 
vidualsy  of  which  itwas  to  be  composed,  being  fixed,  but  not 
subscribed  or  filled  up — it  is  perfectly  clear,  that^  although 
there  might  have  been  an  intention  on  the  part  of  these  de- 
fendants and  the  other  shareholders  to  constitute  themselves 
partners  in  a  joint  speculation,  yet,  until  all  the  proposed 
arrangements  had  actually  been  carried  into  effect,  by  the 
sale  of  a  given  number  of  shares,  and  the  raising  of  a  given 
amount  of  capital,  they  were  not  partners  in  the  proper 
sense  of  the  word.     It  is  manifest  that  the  defendants  con- 
tracted with  reference  to  a  company  to  be  incorporated  io 
a  given  manner,  and  intended  the  formation  of  a  partner- 
ship when  certain  stipulated  arrangements  should  be  com- 
pleted.    In  Vice  v.  Lady  Anson  (a),  which  was  an  action 
for  goods  supplied  for  the  purpose  of  working  a  mine,  it 
appeared  that  the  defendant  had  paid  money  for  certain 
shares,  and  received  a  certificate  that  she  was  a  proprietor 
of  those  shares;  and  that  she  had  acknowledged  that  she 
was  a  shareholder:   but  no  assignment  of  any  interest  in 
the  mine  had  been  made  to  her — it  was  held  that  the  ac- 
tion could  not  be  maintained.     At  the  trial  of  that  cause, 
Lord  Tenterden  said  (6) :  '*  It  is  clear,  in  this  case,  that 
the  plaintiff  did  not  actually  give  credit  to  Lady  AntWt 
and  that  she  never  held  herself  out  to  the  world  as  a  part- 
ner.    If,  therefore,  she  is  chargeable,  she  can  only  be  so  on 
the  ground  that  she  is  really  interested;  and  no  mistaken 
supposition  of  her  own  that  she  was  so  would  make  her 
liable,  unless  it  were  communicated  to  the  plaintiff*  so  as  to 
mislead  him.    The  partnership,  if  any,  is  not  strictly  a  trad- 
ing partnership:  it  is  one  formed  for  the  purpose  of  work- 
ing a  mine,  a  species  of  real  estate ;  and  the  plaintiff^'s  claim 

(a)  7  Bam.  &  Cress.  409;  S,  C.      19;  1  Mood.  &  Malk.  98. 
1  Man.  &  Ryl.  l]d;  3  Carr.  &  P.         (6)  1  Mood.  &  Malk.  ^. 
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is  for  labour  and  goods  employed  in  the  working  that  mine.  1830. 
An  interest  in  a  real  estate  can  only  pass  by  certain  forma- 
lities; and  it  is  clear,  that  the  certificates  are  not  sufficient 
to  pass  ity  nor  would  the  registration  in  the  act-book  of 
the. company,  as  mentioned  in  them,  even  if  it  were  made, 
of  which  there  is  no  proof,  be  so.**  The  plaintiff  was  ac- 
cordingly nonsuited,  and  the  Court  afterwards,  on  motion, 
refused  to  set  aside  the  nonsuit.  Have  the  defendants  in 
the  present  case  any  interest  in  the  distillery,  which  is  real 
property?  It  cannot  be  said  that  they  are  partners  as  to 
some  part  of  the  property,  and  are  not  interested  in  the 
distillery.  The  case  of  Lawler  v.  Kershaw  shews  the  light 
in  which  cases  of  this  description  were  viewed  shortly  an- 
terior to  the  case  of  Vice  v.  Lady  Anson.  There,  Barber 
was  the  only  defendant  who  was  not  a  director,  and  he  had 
signed  the  deed  constituting  the  partnership.  His  exe- 
cution of  the  deed,  connected  with  the  antecedent  pay- 
ment of  the  deposit  upon  his  shares,  was  held  sufficient  to 
render  him  liable.  Lord  Tenterden  says — "  Taking  the 
two  facts  together,  and  not  inquiring  what  might  have  been 
the  effect  of  the  payment  standing  singly,  he  thought 
that  Mr.  Barber  was  clearly  a  partner  from  the  period 
when  it  was  made.'*  Those  cases  which  relate  to  di- 
rectors only  are  not  within  the  scope  of  the  present  argu- 
ment. Maudslay  v.  Le  Blanc  was  a  case  of  this  descrip- 
tion. Perring  v.  Hone  turned  upon  the  simple  question 
whether  a  shareholder  who  had  not  signed  the  deed,  but 
bad  passed  away  his  scrip,  had  thereby  got  rid  of  his  lia- 
bility. Lord  Chief  Justice  Best  there  said  (a):  'Mt  has 
been  contended,  that  none  were  partners  but  they  who 
signed  the  deed.  But  all  who  subscribed  to  the  partner- 
ship fund  must  be  taken  to  have  assented  to  the  deed;  an 
assent  which  the  plaintiffs  countenanced  by  afterwards  at- 1 
tempting  to  dispose  of  their  interest."    That  proposition 

(a)  4  Bing.  32. 
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does  not  appear  to  have  received  the  assent  of  the  other 
Judges.  Besides,  no  evidence  was  on  that  occasion  given 
as  to  the  terms  of  the  formation  of  the  company ;  and  the 
point  now  under  discussion  was  not  presented  to  the  Court, 
or  even  alluded  to  in  any  way.  In  Ellis  v.  Schmosck,  Mr. 
Justice  Park,  in  delivering  the  judgment  of  the  Court, 
said  {a):  "  We  think  the  Jury  have  by  their  verdict  gone 
very  far  to  conclude  the  question ;  because  they  find  that 
the  defendants  formed  part  of  a  company,  which  indeed  was 
founded  in  fraud,  but  they  have  acquitted  both  the  defend- 
ants and  the  plaintiff  of  any  cognizance  of  that  fraud."  It 
appeared,  however,  that  the  defendants  had  attended  seve- 
ral meetings  of  the  company.  In  Braithwaite  v.  SkqfieU, 
the  defendants  were  proved  to  have  been  parties  to  a  resola- 
tion  that  the  houses  upon  which  the  work  in  question  waB 
done,  should  be  built.  In  Bird  v.  Asion^  the  deed  was 
executed  by  all  the  defendants.  Now,  the  executing  a 
deed  is  a  fact  of  which  a  distinct  idea  may  be  formed.  In 
Dickinson  v.  Valpy  (6),  where  it  was  sought  to  charge  the 
defendant  as  a  member  of  a  mining  company,  upon  a  bill 
drawn  and  accepted  by  order  of  the  directors,  it  was  prov- 
ed that  the  company  had  entered  into  a  contract  for  the 
purchase  of  mines,  taken  a  counting-house  in  London,  en- 
gaged clerks,  and  also  an  agent  to  reside  in  the  countiyf 
and  had  worked  some  of  the  mines;  that  the  defendant 
having  applied  to  the  secretary  of  the  company  for  shares, 
some  were  appropriated  to  him ;  that  he  paid  an  instalment 
of  1 51.  per  share ;  that  he  attended  at  the  counting-house  of 
the  company,  and  there  signed  some  deed,  and  afterwards 
attended  a  general  meeting  of  the  shareholders — ^the  Conrt 
inclined  to  think  that  there  was  not  sufficient  evidence  to 
shew  that  the  defendant  had  ever  become  a  complete  part- 
ner in  the  company,  or  that  he  had  held  himself  out  to  the 
world  as  such  partner.     Mr.  Justice  Bayley  there  said: 

(//)  Ante,yi)\.  3,  p.  228.  (6)  10  Bani.  &  Cress  128. 
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"  I  am  not  prepared  to  say  that  there  was  sufficient  evi-         1830. 
dence  to  charge  the  defendant,  either  as  an  actual  partner, 
or  as  a  person  who  held  himself  out  to  the  world  as  a  part- 
ner."    And  Mr.  Justice  Parke  said:    "Undoubtedly,  if 
there  is  a  complete  partnership  between  two  or  more  per- 
sons, one  partner  does  communicate  to  the  other  standing 
in  the  relation  of  complete  partner,  all  authorities  neces- 
sary for  carrying  on  the  partnership,  and  all  authorities 
usually  exercised  by  partners  in  the  course  of  that  dealing 
in  which  they  are  engaged.     The  plaintiff,  therefore,  must 
begin  by  shewing  that  the  defendant  stood  in  the  situation 
of  complete  partner.     He  says,  I  can  shew  that;  in  the 
first  place,  because  the  defendant  has  represented  himself 
to  be  so.     And  if  it  could  have  been  proved  that  the  de- 
fendant had  held  himself  out  to  be  a  partner,  not '  to  the 
worid,'  for  that  is  a  loose  expression,  but  to  the  plaintiff 
himself,  or  under  such  circumstances  of  publicity  as  to  sa- 
tisfy a  Jury  that  the  plaintiff  knew  of  it  and  believed  him 
to  be  a  partner,  he  would  be  liable  to  the  plaintiff  in  all 
transactions  in  which  he  engaged,  and  gave  credit  to  the 
defendant  upon  the  faith  of  his  being  such  partner.     The 
defendant  would  be  bound  by  an  indirect  representation 
to  the  plaintiff,  arising  from  his  conduct,  as  much  as  if  he 
had  stated  to  him  directly  and  in  express  terms  that  he 
was  a  partner,  and  the  plaintiff  had  acted  upon  that  state- 
ment.    There  is,  however,  no  ground  in  this  case  to  say 
that  the  defendant  ever  held  himself  out  to  the  world,  still 
less  that  be  held  himself  out,  either  directly  or  indirectly, 
to  the  plaintiff,  as  a  partner.     Therefore,  upon  the  ground 
of  representation,  he  is  not  liable.     It  is  next  said,  that  he 
was  bound,  because  he  was  in  point  of  fact  a  partner.     It 
is  to  be  observed,  that,  amongst  the  circuiDStances  relied 
upon  to  shew  that,  was  the  fact  of  the  defendant's  attend- 
ance at  some  meeting  of  the  shareholders;   but,  as  the 
learned  Judge  shut  out  the  evidence  of  what  passed  at  the 
meeting  at  which  the  defendant  attended,  that  attendance 
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1830.  ought  not  to  have  been  used  against  him;  and  theie(QR» 
on  that  ground,  it  seems  to  me  there  ought  to  be  a nev 
trial.  But  I  think  that^  in  this  case,  it  is  very  difficult  to 
say  that  there  was  sufficient  evidence  to  go  to  the  Jmy, 
that  the  defendant  actually  was  a  partner;  because  all  the 
acts  proved  and  relied  upon  at  the  trial  were  equally  eoih 
sistent  with  the  supposition  of  an  intention  on  his  put  to 
become  a  partner  in  a  trade  or  business  to  be  afterwiidi 
carried  on,  provided  certain  things  were  done,  as  with  dut 
of  an  existing  partnership.  There  is  a  great  differenee 
between  the  two  cases.  If  there  is  a  contract  to  cany  oi 
any  business  by  way  of  present  partnership^  between  a  oa> 
tain  definite  number  of  persons,  and  the  terms  of  tlol 
contract  are  unconditional  or  complete,  I  have  already 
said,  that  the  partners  give  to  each  other  an  impGed 
authority  to  bind  the  rest  to  a  certain  extent.  Bvi,  if  § 
person  agree  to  become  a  partner  at  a  future  time  mA 
others,  provided  other  persons  agree  to  do  the  same,  md 
advance  stipulated  portions  of  capital,  or  provided  omj 
other  previous  conditions  are  performed,  he  gives  no  mh 
thority  at  all  to  any  other  individual,  until  aU  those  emh 
ditions  are  performed.  If  any  of  the  other  partnen  IB 
the  mean  time  enter  into  contracts,  it  seems  to  me  to  be 
clear,  that  he  is  not  bound  by  them,  on  the  simple  gromid 
that  he  has  never  authorized  them — always  supposing  that 
he  has  not  held  himself  out,  directly  or  indirectly,  to  the 
party  with  whom  the  contracts  are  made,  as  having,  in 
substance,  given  that  authority.  In  those  cases  in  which  a 
plaintiff  has  not  been  induced  by  the  defendant's  repreeen* 
tation  to  give  credit  to  him,  but  seeks  to  fix  him  becanae 
he  has  really  authorized  the  contract  to  be  made,  the  plain- 
tiff must  shew  that  authority,  and  an  authority  upon  con- 
dition not  performed,  is  no  authority  at  all." 

Here,  nothing  complete  was  done.  The  only  act  firom 
which  it  is  sought  to  impose  a  liability  upon  the  defendanta 
is,  the  payment  of  the  deposits  to  the  bankers;  and  thatmuat 
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be  taken  with  reference  to  the  basis  on  which  the  company  1830. 
was  to  be  formed.  Those  who  gave  orders  for  the  work 
done  by  the  plaintifTst  are  clearly  liable ;  and  those  who  were 
directors  are  also  liable^  inasmuch  as  they  permitted  their 
names  to  be  announced  to  the  public  in  connection  with 
that  character.  But,  with  regard  to  the  mere  sharehold- 
er, who,  like  these  defendants,  has  only  paid  money,  and 
thereby  become  the  dupe  of  more  designing  men,  is  he  a 
partner?  and,  if  so,  with  whom?  Is  it  with  those  who  ori- 
ginally subscribed  to  the  concern,  or  only  with  those  who 
have  executed  the  deed  of  settlement?  Harvey  v.  Kay  {a) 
18  the  strongest  case  to  be  found  in  favour  of  the  plaintiffs; 
but  there  it  appears  that  the  defendant  had  been  a  direc- 
tor, and  had  come  under  the  terms  of  the  deed,  although 
it  did  not  appear  that  he  had  actually  executed  it.  But 
Bourne  v.  Freeth  (6)  is  precisely  in  point  for  the  defend- 
ants. There,  it  being  in  contemplation  to  form  a  compa- 
ny for  distilling  whiskey,  the  following  prospectus  was  is- 
sued in  May^  1825: — ''  The  conditions  upon  which  this 
establishment  is  formed  are^  the  concern  will  be  divided 
into  twenty  shares  of  100/.  each^  five  of  which  to  belong 
to  A.  B.g  the  founder  of  the  works;  the  other  fifteen  sub- 
scribers to  pay  in  their  subscriptions  to  M.  Sf  Co,,  bank- 
erSy  Liverpool,  in  such  proportions  as  may  be  called  for. 
The  concern  to  be  under  the  management  of  a  committee 
of  three  of  the  subscribers,  to  be  chosen  annually,  on  the 
10th  of  October;  ten  per  cent,  to  be  paid  into  the  bank  on 
or  before  the  1st  of  June  next.**  It  was  held,  that  this 
prospectus  imported  only  that  a  company  was  to  be  formed, 
not  that  it  was  actually  formed;  and  that  a  person  who 
subscribed  his  name  to  this  prospectus,  and  who  was  pre- 
sent at  a  meeting  of  subscribers  when  it  was  proposed  to 
take  certain  premises  for  the  purpose  of  carrying  on  the 


(a)  9  Barn.  &  Cress.  356. 
'b)  9  Bam.  &  Cress.  632;  S.C.4  Man.  &  Ryl.  512. 


708  CASES  IN  TRINITY  TERM, 

1830.  distillery,  which  were  afterwards  taken,  and  solicited  others 
to  become  shareholders,  but  'never  paid  his  subscription, 
was  not  chargeable  as  a  partner  for  goods  supplied  to  the 
company.  Lord  Tenterden  there  said:  "  On  this  eri- 
dence,  I  think  that  the  defendant  was  not  a  partner,  as  be- 
tween him  and  the  other  persons  who  contemplated  being 
members  of  the  company,  whoever  they  might  be.  Bat, 
although  he  might  not  actually  be  a  partner,  yet,  if  he 
held  himself  out  to  the  world  as  a  partner,  he  will  be 
chargeable.  The  question  whether  he  did  hold  himself 
out  to  the  world  as  a  partner,  depends  entirely  on  the 
effect  of  the  prospectus  which  he  signed.  That  instru- 
ment indicates  that  a  company  was  about  to  be  formed,  not 
that  one  was  actually  formed.  It  shews  only  that  it  was  in 
the  contemplation  of  the  parties  who  had  subscribed  their 
names  to  it,  to  establish  a  company  on  certain  conditions. 
The  words  relied  upon  to  shew  that  the  company  had  ac- 
tually been  formed  are — *  The  conditions  upon  which  this 
establishment  is  formed  are,  &c.'  Undoubtedly,  the  im- 
port of  those  words,  taken  by  themselves,  might  be,  that  a 
company  was  actually  formed.  But  the  remaining  parts  of 
the  prospectus  import  that  a  company  was  to  be  formed 
thereafter.  The  defendant,  therefore,  had  subscribed  his 
name  to  a  paper,  the  import  of  which  was,  that  a  company 
was  to  be  formed  thereafter.  His  having  signed  that  pa- 
per does  not  indicate  to  any  person  who  reads  it  that  he 
has  become  a  member  of  a  company  already  formed.  He 
has  not,  therefore,  held  himself  out  to  the  world  as  a  part- 
ner in  a  company  already  formed."  Mr.  Justice  Baykg 
said :  *'  The  prospectus  imports  that  something  was  to  be 
done  before  a  partnership  was  to  be  formed,  not  that  it 
was  already  formed.'*  And  Mr.  Justice  Litiledale  said: 
"  The  goods  were  not  ordered  by  the  defendant,  but  by 
another  person.  That  person  could  not  bind  the  defend- 
ant without  some  authority,  express  or  implied.  He  had 
no  express  authority ;  but  it  is  said  that  he  had  an  implied 
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jr,  because  be  was  a  partneri  and  one  partner  has  1890. 
ed  authority  to  bind  another  in  partnership  trans- 
Tben,  the  question  is,  whether  the  defendant  was 
Htm  Unless  there  was  a  partnership  formed,  the 
nt  could  not  be  an  actual  partner.  It  is  clear  that 
>nhip  was  never  actually  formed  between  the  de- 
and  the  other  persons  who  contemplated  carrying 
istabUshment.  The  defendant,  therefore,  did  not 
y  implied  authority  to  the  person  who  ordered 
x>ds  of  the  plaintiff,  to  bind  him ;  consequently,  he 
able  to  pay  for  them.** 

-  going  through  all  the  cases,  the  question  still  re- 
I  this — what  were  the  terms  upon  which  the  pay- 
:  the  deposits  was  made  by  the  defendants?  The 
*  settlement  was  to  be  signed  within  a  given  time^ 
efault,  the  shareholders  were  to  forfeit  all  interest 
K>ncem.  These  defendants,  (with  the  exception  of 
er)f  not  having  signed  the  deed,  would  clearly  not 
tied  to  participate  in  any  profits  accruing  to  the 

Serjeant  Bompas,  in    reply. — Peacock  v.  Pea- 
I  is  an  authority  to  shew  that  the  mere  uncertainty 

Campb.  45.    There,  a  fa-  ElUnborough  said:  ''A  man  who 

ablished  in  business,  on  renders  himself  liable  to  third  per- 

coming  of  age,  told  him  sons  as  a  partner,  may  in  truth  be 

d  have  a  thare  in  it,  and  the  mere  agent  or  servant  of  his 

I  out  to  the  world  as  his  supposed  copartner,  and  entitled 

The  son  acted  as  such  only  to  fixed  wages.    But,  in  the 

ral  years;  but  there  was  present  case,  the  presumption  of 

ly  thing  settled  as  to  the  law,  instead  of  being  repelled,  is 

ur  share  which  he  should  confirmed.     The  defendant  eyi- 

Jpon  an  issue  directed  by  dently  gave  his  son  a  beneficial 

d  Chancellor,  to  try  wlie-  interest  in  his  business,  leaving 

e  son  was  beneficially  a  the  amount  to-be  settled  when 

with  the  father,  and,  if  he  the   books    should   be  balanced, 

what  share,  not  exceeding  There  is  no  pretence,  however, 

iety  of  the  profits — Lord  for  saying  that  the  plaintiff  is  en- 
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1830.         of  amount  of  profits  that  a  party  may  be  entitled  to,  does 
not  make  him  the  less  a  partner.    It  has  been  said,  that  the 
defendants  did  nothing  to  constitute  themselves  partnen 
in  this  concern,  beyond  the  naked  fact  of  the  payment  of 
the  deposits  upon  the  shares  allotted  to  them.    Thej, 
however,  did  more;  they  entered  into  a  correspondenoe 
with  the  organs  of  the  company,  to  cause  their  names  to  be 
inserted  in  the  company's  books,  as  shareholders.     In  Vice 
V.  Lady  Anson,  the  ground  of  decision  was,  that  the  certi- 
ficate given  by  the  company  did  not  convey  an  interest  in 
the  land,  which  was  the  only  property  of  the  concern:  and 
in  Dickinson  v.  Valpy,  the  real  question  in  the  case  was 
quite  beside  the  present,  viz,  whether  the  company  was  a 
trading  company,  and  so  constituted  as  to  enable  one  to 
bind  the  whole  of  the  members  by  signing  bills  of  exchange. 
In  Harvey  v.  Kay,  Lord  Tenterden  said :  *'  I  think  that, 
although  the  execution  of  the  partnership  deed  by  Ref 
nolds  was  not  proved,  yet  his  own  letters  shew  that  be  had 
become  a  partner  according  to  the  terms  of  the  deed. 
Then,  the  only  question  is,  had  he  done  enough  to  re- 
lieve himself  from  his  liability  as  a  partner.     No  actual 
transfer  of  his  shares  was  proved ;  no  execution  of  the  deed 
by  Jeffery^  to  whom  the  transfer  was  intended  to  have 
been  made;  and  no  acts  of  Jeffery  by  which  it  would  ap- 
pear that  he  had  made  himself  chargeable  as  a  partner. 
There  was  evidence,  therefore,  to  shew  that  Reynolds  was 
a  partner,  but  none  that  he  had  ceased  to  be  so."     Bourne 
V.  Freethy  e  converso,  is  applicable  to  this  case.     The  com- 
pany there  was  expressly  stated  to  hejbrming. 

Cur.  adv,  vulL 


titled  to  a  moiety  of  the  profits;  tween  theiu.'*    The  Jury  foood 

and  the  Jury  must  consider  what  that  the  plaintiff  was  entitled  to  a 

is  a  fair  and  just  proportion  for  fourth  part  of  the  profits  of  the 

the  father  to  g^ve,  and  the  son  to  partnership  trade, 
expecti  after  what  has  passed  be- 
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LiOrd  Chief  Justice  Tindal  now  delivered  the  judgment         1830. 
of  the  Court : — 

This  action  was  brought  hy  the  plaintiffs  against  the 
eight  defendants,  to  recover  the  amount  of  a  demand  for 
goods  sold  and  delivered  by  the  plaintiffs  to  the  defend- 
ants, and  for  work  and  labour  done,  and  materials  found 
by  the  plaintiffs,  for  them,  and  at  their  request. 

It  appeared,  at  the  trial  of  the  cause,  at  Guildhall,  that 
the  contract  upon  which  the  action  was  founded,  was  not 
made  personally  and  individually  with  the  defendants,  but 
with  the  chairman  and  directors  of  a  certain  joint-stock 
company,  called  the  Imperial  Distillery  Company;  the 
contract  being  a  tender  sent  in  by  the  plaintiffs  on  the 
18th  July,  18S5,  addressed  to  such  chairman  and  directors, 
in  answer  to  an  advertisement  which  had  been  published 
by  the  directors  on  the  24th  June,  stating  their  readiness 
to  receive  tenders  for  the  supply  and  erection  of  the  works 
in  question.  But  it  was  contended  at  the  trial,  that,  upon 
the  evidence  in  this  case,  the  eight  defendants  must  be  con- 
sidered partners  in  this  company ;  or,  if  not  partners,  that, 
at  all  events,  they  had  allowed  themselves  to  be  so  held 
out  to  the  plaintiffs,  and  were  therefore  bound  by  the  con- 
tract of  the  directors,  and  liable  to  the  payment  of  the 
plaintiffs*  demand. 

Three  questions  were  left  to  the  Jury  at  the  trial— Jirst, 
whether,  at  the  time  of  making  this  contract,  the  defendants 
were  partners  in  this  joint  concern ;  in  which  case,  the  Jury 
were  told  that  the  verdict  must  be  for  the  plaintiffs — second- 
hf,  admitting  that  the  defendants  were  not  partners  in  fact, 
whether  they  had  by  their  conduct  held  themselves  out  to 
the  plaintiffs  as  partners,  or  allowed  themselves  to  be  so 
represented,  at  the  time  of  making  this  contract;  in  which 
case  also,  the  Jury  were  directed  to  find  for  the  plaintiffs 
— and,  thirdly,  whether,  admitting  the  defendants  to  have 
been  at  one  time  dormant  partners  in  this  concern,  any  one 
of  them  had  ceased  to  be  a  partner  before  the  contract  in 
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1830.         question  was  made;  in  which  case^  the  Jury  were  told  that 
they  were  to  find  for  the  defendants. 

The  Jury  found  a  general  verdict  for  the  plaintiffi  for 
the  amount  of  their  demand,  and  the  case  now  comes  before 
the  Court  upon  a  rule  obtained  by  the  defendants  to  set 
aside  that  verdict,  and  for  a  new  trial,  as  well  upon  the 
ground  that  the  direction  on  the  first  point  was  not  a  proper 
direction,  as  also  that  the  verdict  was  against  the  evidence 
given  in  the  cause. 

The  main  and  important  question  in  this  case  undoubt* 
edly  is,  whether,  under  the  circumstances  proved  at  die 
trial,  the  defendants  were  actually  partners  in  the  Impeiisl 
Distillery  Company;  for,  if  partners,  the  general  principle 
which  governs  all  partnerships  in  trade,  would  apply  to  the 
present  case — that  each  individual  partner  constitutes  the 
others  his  agents  for  the  purpose  of  entering  into  all  con- 
tracts for  him  within  the  scope  of  the  partnership  concern; 
and,  consequently,  that  he  is  liable  to  the  performance  of 
all  such  contracts,  in  the  same  manner  as  if  entered  into 
personally  by  himself. 

But,  before  we  give  our  judgment  upon  this,  the  princi- 
pal question,  it  may  be  convenient  to  clear  the  case  of  the 
second  point  which  has  been  made,  viz,  whether  the  d^ 
fendants  have  held  themselves  out  to  the  world  generally, 
or  to  the  present  plaintiffs  in  particular,  as  partners  in  the 
present  concern;  for,  if  such  should  be  the  result  of  die 
evidence,  it  would  render  any  inquiry  into  the  first  ques- 
tion altogether  immaterial. 

Now,  the  evidence  upon  which  the  plaintiffs  contend 
that  the  defendants  permitted  themselves  to  be  repre- 
sented to  the  plaintifls  as  partners  in  this  concern,  is, 
that  the  secretary  to  the  company  had  prepared  a  book 
containing  a  Ust  of  the  names  of  all  those  persons  to  wh<»B 
shares  in  the  concern  had  been  allotted,  in  which  list  the 
names  of  the  eight  defendants  had  been  included;  that 
this  Ust  had  been  left  with  the  bankers  of  the  company, 
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to  enable  them  to  receive  the  deposits  from  the  con-  1890. 
tributors,  upon  which  list  the  payments  had  been  made 
and  receipts  given  at  the  banking-house;  and  that  a  copy 
of  it  was  lying  upon  the  table  of  the  counting-house  be- 
longing to  the  company,  where  it  was  seen  by  one  of  the 
plaintiffsi  when  he  called  upon  the  subject  of  the  contract; 
and  that,  on  one  occasion,  when  the  plaintiffs  were  ex* 
pressing  a  doubt  about  trusting  such  a  numerous  com* 
pany,  the  secretary  opened  the  book,  and  one  of  the  plain- 
tiffs looked  over  some  of  the  names.  The  book  itself, 
when  referred  to,  was  found  to  contain,  on  the  different 
pages,  lists  of  the  names  of  the  several  persons  to  whom 
abares  had  been  allotted,  arranged  alphabetically,  one  leaf 
being  assigned  to  each  letter  of  the  alphabet;  and  the  whole 
number  of  names  consisted  of  upwards  of  two  hundred:  so 
that  the  merely  opening  the  book  in  the  counting-house, 
and  seeing  some  of  the  names,  could  not,  in  the  ordinary 
course  of  things,  give  any  intunation  to  the  plaintiffs  that 
the  names  of  the  eight  defendants  were  included  in  the 
list.  Indeed,  it  is  not  argued  on  the  ground  that  the 
plaintiffs  saw  the  names  of  the  defendants  in  this  Ust,  but 
tiiat  the  bare  circumstance  that  their  names  were  included 
in  such  list  used  for  the  purposes  above  specified,  by  their 
own  permission,  was  a  sufficient  holding  themselves  out  to 
the  world  as  partners  in  the  company.  But,  in  the  first 
place,  there  was  no  evidence  that  the  defendants  knew  of 
the  existence  of  any  copy  of  the  list  at  the  counting-house; 
Btill  less  any  evidence  that  such  list  was  made  up  or  shewn 
to  any  one  with  their  permission  or  knowledge.  The 
holding  oneself  out  to  the  world  as  a  partner,  as  contra- 
distinguished from  the  actual  relation  of  partnership,  im- 
ports at  least  the  voluntary  act  of  the  party  so  holding 
himself  out.  It  implies  the  lending  of  his  name  to  the 
partnership,  and  is  altogether  incompatible  with  the  want 
of  knowledge  that  his  name  has  been  so  used.  Thus,  in 
the  ordinary  instances  of  its  occurrence,  where  a  person 
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1830.  allows  his  name  to  remain  in  a  firm,  either  exposed  to  the 
public  over  a  shop  door,  or  to.  be  used  in  printed  invoicei 
or  bills  of  parcels,  or  to  be  published  in  advertisements, 
the  knowledge  of  the  party  that  his  name  is  used,  and  bii 
assent  thereto,  are  the  very  grounds  upon  which  he  b  estop- 
ped from  disputing  his  liability  as  a  partner.  That  there 
must  have  been  some  list  of  the  subscribers  to  so  nume- 
rous  a  company,  the  defendants  may  indeed  be  taken  to 
have  known;  it  would  have  been  impossible  to  make  calk 
for  deposits,  to  give  notices,  or  to  do  any  of  the  acts  ne- 
cessary for  carrying  on  the  concern,  without  having  a 
written  list  of  the  names  of  the  subscribers.  So  far,  there 
fore,  the  authority  of  the  defendants  to  the  existence  of  a 
list  may  be  assumed.  But  that  implies  no  authority  what- 
ever that  a  copy  should  be  made  out,  to  lie  in  the  count- 
ing-house for  the  purpose  of  being  shewn  to  strangen 
who  might  demand  to  look  at  it:  and  still  less  could  the 
list  left  with  the  bankers  be  considered  as  making  any 
communication  to  the  world  with  the  assent  of  the  defend- 
ants. That  list  was  a  matter  in  strict  confidence  and  pri- 
vity between  the  bankers  who  received  the  money  and  the 
party  who  called  with  the  letter  in  his  hand  and  pud  the 
deposit.  It  held  out  no  information  to  the  public,  became 
not  communicated  to  any  third  person  whomsoever,  EfCD 
upon  the  face  of  the  book  itself,  it  conveyed  no  informa- 
tion of  the  relation  in  which  the  parties  stood  to  eadi 
other;  as  it  contained  nothing  but  a  long  list  of  namei» 
without  any  notice  or  heading  whatever;  leaving  it  alto- 
gether uncertain  whether  the  persons  named  are  partnen 
in  any  concern  actually  established,  or  merely  subscriben 
to  a  projected  partnership.  And,  as  to  the  receipt  gires 
by  the  bankers  for  the  deposit,  and  called  the  scrip-ie- 
ceipt,  it  could  give  no  information  to  any  one;  for, it  was  i 
receipt  given  to  the  directors,  eo  nomine^  and  not  to  the 
individual  paying  the  money.  But,  without  reference  to 
the  infonnation  which  the  plaintiffs  actually  received  froa 
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Ae  book,  we  think  the  communication  of  this  book  was         1^^- 
no  act  done  by  the  defendants  themselves,  or  by  their  au-         p^^ 
thority  or  permission,  so  as  to  make  them  nominal  and  os-  <'• 

tensible  partners,  in  contradistinction  to  real  partners,  or 
sharers  in  the  profits  of  the  concern ;  so  that  the  verdict, 
if  it  rested  on  this  part  of  the  evidence,  could  not  be  sup- 
ported. 

The  question,  therefore,  must  be  considered,  whether, 
apon  the  facts  of  this  case,  the  defendants  were  partners 
in  the  Imperial  Dbtillery  Company,  with  the  directors 
and  other  shareholders,  at  the  time  this  contract  was 
made;  for,  by  the  general  rule  of  law  relating  to  partner- 
ships in  trade,  each  would  then  be  liable  to  the  debts  of 
the  whole  company  contracted  in  the  course  of  the  trade. 
This  b  a  consequence  not  confined  to  the  law  of  this 
country,  but  extending  generally  throughout  Europe;  and 
it  18  founded,  partly  with  the  object  of  favouring  com- 
merce, that  merchants  in  partnership  may  obtain  more 
credit  in  the  world;  and  more  especially  on  the  principle 
that  the  members  of  trading  partnerships  are  constituted 
agents,  the  one  for  the  other,  for  entering  into  contracts 
connected  with  the  business  and  concerns  of  the  partner- 
ship; so  that^  by  the  contracts  of  the  agent,  all  his  princi- 
-pala  are  bound  (a)< 

The  question,  therefore,  becomes  this — whether,  at  the 
time  of  this  contract  made  by  the  directors,  the  relation 
between  the  defendants  and  them  was  such  that  the 
directors  were  constituted  the  agents  of  the  defendants,  to 
bind  them  by  their  contracts. 

The  first  act  done  on  the  part  of  the  defendants  is,  an 
application  by  letter  from  each  of  them,  except  one,  re- 
questing the  name  of  the  party  to  be  inserted  for  a  certain 
number  of  shares  in  the  Imperial  Distillery  Company, 
and  engaging  to  make  payment  thereon.  All  these  letters 
appear  to  have  been  written  between  the  2nd  and  the 

(a)  See  Pothiery  Traill  du  ContrSU  de  Society,  Ch.  6, 1. 1. 
VOL.  IV.  AAA 
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1830.  23rd  of  March;  and  so  completely  was  the  company  im* 
formed  at  that  time,  that  the  letters  were  addressed  to 
Messrs.  Fisher  %  Norcuttf  who  acted  as  solicitors  for  the 
persons,  whoever  they  might  be  (for,  it  does  not  distinctly 
appear),  who  were  endeavouring  to  establish  the  concern. 
On  the  19th  March,  a  public  meeting  was  held,  which 
was  attended  by  many  persons — whether  by  the  defend- 
ants or  not,  there  is  no  evidence — at  which  meeting,  ac- 
cording to  the  language  of  the  secretary,  '*  the  company 
was  formed."  On  the  23rd  March,  an  advertisement  ap- 
peared, headed,  ''  Imperial  Distillery  Company — Capital, 
GOOflOOL,  in  twelve  thousand  shares,  of  50/.  each** — ^giving 
the  names  of  the  trustees  and  other  officers,  and  advertbg 
to  other  particulars  which  it  will  be  necessary  to  refer  to 
hereafter.  It  was  not  until  the  24th,  the  day  following  the 
advertisement,  that  an  answer  was  sent  to  the  different 
applicants,  signed  by  the  secretary,  who  had  been  ap- 
pointed in  the  meantime,  informing  them  that  the  direc- 
tors bad  appropriated  a  certain  number  of  shares  to  each, 
and  requesting  them  to  pay  the  deposit  of  5/.  per  share 
into  the  hands  of  the  bankers,  on  or  before  the  S8th 
of  March. 

Now,  the  advertisement  describes  the  proposed  under- 
taking as  *^  The  Imperial  Distillery  Company.*'  It  is 
said  that  this  description  assumes  that  it  is  a  company 
already  formed.  But  the  very  circumstance  of  publishing 
an  advertisement  proves  that  it  was  only  a  project  for  a 
company,  not  a  company  actually  formed;  for,  if  the 
600,000/.  had  been  subscribed,  and  the  twelve  thousand 
shares  allotted,  why  publish  an  advertisement?  It  could 
only  be  intended  for  the  purpose  of  inducing  others  to 
subscribe.  The  description  employed  in  the  advertiie- 
ment,  of  the  advantages  to  be  gained  by  the  subscribers, 
proves  also  the  object  of  the  publication:  aod  the  conclu- 
sion points  more  directly  to  the  future  formation  of  a 
company.  It  states  **  that  a  deed  of  settlement  will  be 
prepared  forthwith,  which  must  be  executed  within  thirty 
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after  the  same  shall  be  ready  for  that  purpose;  and  1830. 
r  person  who  shall  neglect  to  execute  the  same  with- 
tat  time,  shall  forfeit  all  share  and  interest  in  the 
my.  The  deed  is  to  contain  aU  such  clauses  and 
itions  as  the  standing  counsel  and  solicitors  to  the 
any  shall  deem  necessary.  The  shares  will  be  forth- 
illotted ;  and,  until  offices  are  taken,  all  communica- 
'are  requested  to  be  made  to  the  directors,  at  the 
tf  London  Tavern." 

e  advertisement  is  the  basis  of  the  contract  between 

urties;  it  is  upon  the  footing  of  this  prospectus  that 

ight  defendants  had  their  shares  allotted  to  them, 

ud  their  deposits.     If  they  are  not  partners  under 

gp'eement,  they  are  not  partners  under  any ;  for,  they 

nr  exchanged  their  scrip-receipts  for  certificates  of 

\,  nor  executed  the  deed  when  prepared,  nor  paid  a 

1  call  when  made,  nor  appeared  at  any  meeting,  nor 

!red  with  any  concerns  of  the  company,  nor  did  any 

bsequent  to  the  making  of  this  contract,  nor  any  act 

»,  other  than  applying  for  shares,  and  paying  the  de- 

if  5/.  per  share,  when  they  learned  from  the  letter 

\  secretary  that  a  certain  number  of  shares  was  ap* 

ated  to  them. 

{paying  of  the  deposits  must  undoubtedly  be  taken 
»ly  an  assent  to  the  terms  of  the  advertisement; 
ii  an  assent  to  become  partners  in  a  company  rais- 
iapital  of  600,000/.,  consisting  of  twelve  thousand 
,  and  to  be  governed  by  a  deed  which  should  con- 
e  clauses  and  conditions  to  be  agreed  on  in  future: 
\  think  it  implies  nothing  more ;  and  that  it  cannot 
ttriied  as  an  assent  to  the  terms  of  a  partnership 
f  formed. 

Ml,  therefore,  instead  of  an  allotment  of  twelve 
bd  shares,  the  utmost  that  were  ever  allotted 
y  exceeded  seven  thousand  five  hundred;  when, 
that  number,  no  more  than  two  thousand  three 
id  ever  paid  the  first  instalment;  when  not  half  the 

A  A  A  2 
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1830.  latter  number  paid  the  second  instalment,  and  only  axtj- 
five  subscribers  signed  the  deed — we  think  that  the  sub- 
scribers were  at  liberty  to  say,  this  was  not  the  trading 
company  upon  which  we  paid  our  deposits ;  neither  the 
capital  nor  the  number  of  shares  bearing  any  reasonable 
proportion  to  the  original  plan  and  project.  And  this  the 
more  especially,  because,  by  the  terms  of  the  advertise- 
ment, [they  were  taught  to  expect  that  the  utmost  ivk 
which  they  encountered  was,  the  loss  *' of  all  share  and 
interest  in  the  concern,"  upon  their  refusal  to  execute  the 
deed ;  which  loss  they  appear  to  have  submitted  to. 

There  are  no  facts  subsequent  to  the  payment  of  thi 
deposit  which  in  any  manner  affect  the  eight  defendanti. 
On  the  30th  June,  the  deed  was  prepared  for  signature, 
and,  shortly  afterwards,  signed  by  the  directors  and  thoie 
of  the  shareholders  who  paid  the  second  instalment,  not 
exceeding  sixty-five  in  number;  and  it  is  not  immaterial  to 
observe,  that,  so  little  was  the  partnership  considered  as 
fixed  before  the  execution  of  the  deed,  that,  according  to 
the  evidence  of  the  secretary,  any  person  producing  i 
scrip-receipt  and  paying  the  second  call,  whether  an  origii- 
al  subscriber  or  not,  was  permitted  to  execute  the  deed. 
The  defendants,  however,  on  this  record,  with  the  exer- 
tion of  Plummer,  never  executed  the  deed,  nor  did  ao) 
more  than  two  of  them  ever  pay  the  second  instalment 

On  the  16th  July,  there  was  an  advertisement  in  dftC 
Gazette,  making  a  second  call  of  5/.,  and  informmg  ik^ 
subscribers,  "  that  it  had  been  determined  by  the  director 
that  no  scrip  holder  could  receive  shares  for  scrip, 
he  had  first  signed  the  deed  of  settlement,  and  that 
scrip  could  be  exchanged  for  shares  after  Mondajf,th^ 
18th  instant."  The  defendants,  except  as  above,  neither 
exchanged  their  scrip  nor  executed  the  deed.  OntbK^ 
12th  August,  the  directors  advertised  that  the  deposit 
would  become  forfeited  on  all  scrip  for  which  the  deed  ^^ 
settlement  was  not  signed,  and  the  first  call  paid,  on 
before  the  23rd ;  and,  on  the  27th  August,  a  second 
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tisement  appeared,  declaring  '*  that  such  deposits  on         1830. 
now  outstanding  scrip  were  forfeited  for  the  use  and 
lefit  of  the  proprietors/'  and  authorizing  applications  to 
qaade  for  the  shares  so  forfeited. 
it  this  momenti  therefore,  the  consequence  had  foUow- 
irhich  the  original  prospectus  had  declared,  viz.  **  the 
biture  of  the  deposits,  and  all  interest  and  share  in  the 
Bern;**  and  no  subsequent  offer  by  the  directors  to 
IT  the  subscribers  to  be  restored  to  their  shares,  upon 
execution  of  the  deed,  could  alter  their  relation  to 
I  other,  unless  assented  to  by  themselves, 
fpon  the  first  question,  therefore,  whether  a  partner- 
was  actually  formed — we  think,  that,  if  the  right  to 
icipate  in  the  profits  of  a  joint  concern  is  to  be  taken^ 
Ddoubtedly  it  ought  to  be,  as  the  test  of  a  partnership, 
e  defendants  were  not  entitled  at  any  time  to  demand 
ire  of  profits,  if  profits  had  been  made,  inasmuch  as 
had  never  fulfilled  the  conditions  upon  which  they 
eribed.    We  think  the  matter  proceeded  no  further 
that  the  defendants  had  offered  to  become  partners 
projected  concern,  and  that  the  concern  proved  abor- 
before  the  period  at  which  the  partnership  was  to 
nence.     And  therefore,  with  respect  to  the  agency 
te  directors,  which  is  the  legal  consequence  of  a  part- 
hip  completely  formed,  we  think  the  directors  pro- 
ed  to  act  before  they  had  authority  from  these  de- 
ints ;  for,  they  began  to  act  in  the  name  of  the  whole 
le  little  more  than  half  the  capital  was  subscribed  for, 
df  the  shares  were  allotted.     The  persons,  therefore, 
contracted  with  the  directors,  must  rest  upon  the 
lity  of  the  directors  who  made  such  contract,  and  of 
I  subscribers  who,  by  executing  the  deed,  have  de- 
d  themselves  partners,  and  of  any  who  have  by  their 
iquent  conduct  recognised  and  adopted  the  acts  and 
juts  of  the  directors ;  but  they  have  not  the  security 
ft  present  defendants,  who  are  not  proved  by  the  evi- 
ft  to  stand  in  any  one  of  such  predicaments. 
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It  is  unnecessary  to  advert  to  at 
been  referred  to,  each  of  which 
peculiar  circumstances ;  except,  tl 
ring  V,  Hone,  decided  in  this  C 
to  observe,  that  the  great  point,  v 
nership  or  not,  does  not  appear 
prominent  subject  of  argument,  b 
assumed  than  disputed;  for,  the 
pectus  was  not  brought  to  the  att 
is  there  any  argument  upon  the  I 
compatible  with  that  determinatic 
have  held  the  proof  of  partnershi] 
materials  had  been  brought  befc 
sented  to  us. 

Upon  the  view  which  we  have 
questions  in  this  case,  it  becomes 
opinion  upon  the  third,  as  to  the 
of  any  of  the  defendants  by  the  a 
this  contract  was  entered  into. 

On  the  whole,  therefore,  we  mi 
setting  aside  the  verdict  for  the  | 
ground,  that  we  do  not  think,  that] 
proved,  the  directors  had  any  au 
fendants  by  the  contract  upon  wl 
ed. 


(a)  The  cause  wot  again  tried  itai 

before  Lord  Chief  Justice  Timlal,  and 

at  the  Sittingii  at  CuildhaU,  after  can 

Tr'auty  Term,   1S31,    when  the  Coi 

Jury  returned  a  verdict  for  the  E 

defendaota.    In  JUicAsclnKuTemi  and 
following,  a  rule  nui  for  setting 
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MEMORANDA.  1830. 

In  the  course  of  the  last  vacation,  WitUam  Home  and 
John  Williams^  Esquires,  were  respectively  appointed  At- 
torney and  Solicitor-General  to  her  Majesty. 

During  the  ensuing  term — 

Lord  Lyndhurst  having  resigned  the  Great  Seal,  he  was 
succeeded  in  the  office  of  Lord  High  Chancellor  of  Eng- 
land, by  Henry  Brougham,  Esq.,  who  was  raised  to  the 
peerage  of  the  United  Kingdom,  by  the  name,  style,  and 
title  of  Baron  Brougham  and  Vaux,  of  Brougham,  in  the 
county  of  Westmoreland*  His  Lordship  took  his  seat  in 
the  Court  of  Chancery,  on  Thursday,  the  25th  of  Novem- 
ber. 

Mr.  Justice  Bayley,  one  of  the  Judges  of  the  Court  of 
King's  Bench,  was  removed  to  the  Court  of  Exchequer; 
and  William  Elias  Taunton,  Esq.,  John  Patteson,  Esq., 
and  Edward  Hall  Alder  son,  Esq.,  were  called  to  thr  de- 
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gree  of  the  Coif,  on  which  occasion  they  gave  rings  with 
the  motto— Nee  temere  nee  timide*  They  shortly  after- 
wards received  the  honor  of  knighthood,  the  two  former  on 
their  appointment  as  Judges  of  the  Court  of  King^s  Benckf 
the  latter  as  Judge  of  the  Court  of  Cotnmon  Pleas. 

Sir  James  Scarlett^  his  Majesty's  Attorney,  and  Sir  E. 
B.  Sugden,  his  Majesty's  Solicitor-General,  resigned  their 
respective  offices,  and  were  succeeded  by  Thomas  Deih 
many  Esq.,  late  Common  Serjeant  of  the  city  of  Lomiom^ 
and  William  Hame,  Esq.,  late  her  Majesty's  Attomey-Ge* 
nera]*.  and  John  Williams,  Esq.,  was  thereupon  appointed 
Attorney-Genera],  and  C.  C.  Pepys,  Esq.,  Solicitor-Ge- 
neral to  her  Majesty,  the  Queen. 

John  Heath,  Esq.,  was  also  called  to  the  degree  of  the 
coif.  He  gave  rings  with  the  motto — **  Mettdi  qui  spe- 
rat'* 


In  the  vacation  after  this  term,  Thomas  CoUman,  Esq., 
was  appointed  one  of  his  Majesty's  Counsel  learned  in  die 
law;  and  the  Honorable  C.  E.  Law  was  elected  to  the  of- 
fice of  Common  Serjeant  of  the  city  of  London,  vacant  bj 
the  promotion  of  Sir  Thomas  Denman^ 


The  defendant, 
a  pawnbroker, 
advanced  200^. 
upon  a  deposit 


Mondtty^      Tregoning,  Assignee  of  Jenner  and  Soppett,  Bankrupts, 
^^'  ®'^'  r.  Attenborough. 

X  HIS  was  an  action  of  trover,  brought  by  the  assignee 
of  Messrs.  Jenner  ^  Soppett,  silk-mercers,  to  recover  from 
the  defendant,  a  pawnbroker,  the  value  of  certain  silks 

of  silks,  enter-  ^  i       i        i 

ing  the  transac-  pledged  with  the  latter  by  the  bankrupts. 

lion  in  hu  books 
ns  several  dis- 
tinct loans  of  sums  each  not  exceeding  10/.,  in  order  to  obtain  the  lai^er  rate  of  interest  alk>wed 
by  the  Pawnbrokers'  Act.  In  trover  by  tlie  assignee  of  the  owners  of  the  goods,  it  was  left  to 
the  Jury  to  say,  whether  the  goods  had  been  deposited  with  the  defendant  upon  a  contract  for  the 
payment  of  more  than  5^  per  cent,  interest  The  Jury  having  returned  a  verdict  for  the  plaintifli 
on  the  ground  of  usury — The  Court  refused  to  set  it  aside. 


IN  THE  FIRST  YEAR  OF  WILL.  lY. 


728 


The  cause  was  tried  before  Lord  Chief  Justice  Tindal, 
at  the  Sittings  at  Guildhall  after  last  Trinity  Term.  The 
eYideoce  was  as  follows: — In  November,  IS^T,  the  bank- 
rtipts,  being  in  difficulties,  obtained  from  the  defendant  a 
k>an  of  200/.  on  a  deposit  of  silks;  and,  in  the  month  of 
JamuMrjf  following,  a  further  advance  of  200/.  upon  other 
goods.  Upon  the  occasion  of  the  second  loan,  the  bank- 
nq>t  Soppett  gave  the  defendant  a  receipt  for  the  200/., 
and  an  invoice  for  the  goods  as  for  goods  sold.  The  first 
loan  was  entered  by  the  defendant  in  his  books  as  loans  of 
•evend  distinct  sums,  each  not  exceeding  10/.,  in  order 
thereby  to  obtain  the  larger  rate  of  interest  given  by  s.  2  of 
the  Pawnbrokers'  Act,  39  &  40  Geo.  3,  c.  99— viz.  three 
pence  per  pound  per  month ;  but  no  duplicates  were  given 
to  the  bankrupts. 

On  the  part  of  the  plaintifi*,  it  was  contended  that  the 
transaction  was  usurious,  and  intended  to  evade  the  provi- 
sions of  the  Pawnbrokers*  Act.  For  the  defendant,  it 
was  submitted  that  he  was  acting  fairly  in  pursuance  of 
the  statute ;  and  that  there  was  no  evidence  of  any  direct 
stipulation  for  more  than  51.  per  cent*  interest,  as  between 
the  plaintiff  and  defendant. 

His  Lordship  left  it  to  the  Jury  to  say,  whether  the  goods 
bad  been  deposited  with  the  defendant  upon  a  contract  for 
the  payment  of  more  than  5/.  per  cent,  interest  The  Jury 
returned  a  verdict  for  the  plaintiff,  on  the  ground  of  usury. 


1830. 
Treooniho 

V. 

Atteh- 

BO&OOOB. 


Mr.  Serjeant  Andrews  now  moved  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had. — There 
was  no  evidence  to  shew  that  there  was  any  usurious  con- 
tract in  this  case.  At  all  events,  according  to  the  doctrine 
of  Fitzroy  v.  GwiUim  (a),  before  the  plaintiff  can  be  enti- 
tled to  rehef  from  the  contract,  he  must  tender  the  money 
really  advanced  by  the  defendant. 


(fl)  1  Term  Rep.  163. 
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[Lord  Chief  Justice  TindaL — The  case  of  Fitmroy  t. 
Gtoillim  has  been  looked  at  with  doubt  very  many  timesj 
and,  I  think,  actually  over-ruled.] 

The  principle  there  laid  down  was  acted  upon  in  tlHS 
Court,  in  the  case  of  Hindis  ▼•  (fBrien  (a),  where  the 
Court  refused  to  set  aside  a  judgment  and  execution  «h 
tered  up  on  a  warrant  of  attorney  given  for  atn  usurioiu 
consideration,  but  upon  the  terms  of  the  defendant  repay- 
ing the  principal  and  interest.  Mr.  Justice  Heaih  there 
said:  **  This  is  an  application  to  the  equitable  jttrisdictiaii 
of  the  Court,  to  get  rid  of  a  warrant  of  attorney  which  i> 
good  at  law.  The  party  applying  must  therefore  do  thst 
which  is  equitable.**  And  Mr.  Justice  Chambre  said: 
'^  This  is  an  application  to  the  equitable  jurisdiction  of  die 
Court,  and  the  Court  will  compel  the  party  applying  to  do 
what  is  equitable;  which  is,  to  pay  the  money  that  has 
been  really  advanced,  with  legal  interest.** 

[Mr.  Justice  Gaselee. — Does  not  the  fact  of  that  case 
being  an  application  to  the  equitable  jurisdiction  of  the 
Court,  afford  an  answer  to  the  argument?] 

[Lord  Chief  Justice  TindaL — Trover  is  a  strict  legal  w,* 
tion.] 


Lord  Chief  Justice  Tindal. — It  seems  tome  that  it  was 
strictly  and  solely  the  province  of  the  Jury  to  decide  as  to 
the  real  nature  of  the  contract  proved.  I  left  it  to  them 
to  say  whether  the  goods  had  been  delivered  upon  a  con- 
tract for  a  higher  rate  of  interest  than  that  allowed  by  law. 
The  Pawnbrokers'  Act  is  out  of  the  question:  that  merely 
reaches  to  advances  not  exceeding  10^  The  only  ques- 
tion therefore  is,  whether  it  is  competent  to  a  pawnbroker 
to  split  a  gross  sum  into  several  small  sums,  in  order  to  re- 
ceive a  larger  compensation  for  a  loan.  The  Jury  have 
found  that  such  was  the  intention  of  the  parties  in  making 

(a)  1  Taunt.  413. 
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this  contract;  and  I  am  of  opinion  that  their  verdict  ought 
not  to  be  disturbed. 

With  respect  to  the  second  point,  the  case  of  Fiizroy  v. 
GmlUm  has  been  cited,  as  having  held  that  a  party  can- 
not entitle  himself  to  relief  from  an  usurious  contract  by  a 
civil  remedy  (as,  by  maintaining  an  action  of  trover),  unless 
he  tender  all  the  money  really  advanced*  It  seems  to  me 
that  that  case  can  hardly  be  supported :  according  to  the 
concurrent  testimony  of  Westminster-Hall,  it  was  hastily 
decided.  The  statute  12  Anne,  st.  3,  c.  16,  (the  last  sta- 
tute upon  this  subject)  provides  that  all  bonds,  contracts, 
and  assurances  for  payment  of  any  principal  or  money  to  be 
lent,  or  covenanted  to  be  performed  upon  or  for  any  usury, 
whereupon  or  whereby  there  shall  be  reserved  or  taken 
above  the  rate  of  5/.  in  the  hundred,  shall  be  utterly  void. 
The  goods,  therefore,  were  delivered  upon  a  contract  void 
in  law. 


795 
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TaiQOMiiio 

0. 

Attbm- 
BoaouoB. 


Mr.  Justice  Park. — This  is  an  attempt  to  evade  the 
Pawnbrokers'  Act.  In  Cowie  v.  Harris  (a),  where  a  pawn- 
broker received  a  parcel  of  goods  on  one  day,  and  on  that 
and  several  subsequent  days  advanced  sums  of  money, 
each  not  exceeding  lOL,  as  on  different  parts  of  the  par- 
cel, and  received  pawnbrokers'  interest  of  three  pence  in 
the  pound  per  month  on  those  sums.  Lord  Tenterden  held 
that  it  was  a  question  for  the  Jury,  whether  this  really  was 
one  transaction,  and  a  mere  contrivance  for  obtaining  the 
higher  interest  on  the  whole  sum,  in  which  case  it  was 
Toid;  or,  whether  the  advances  were  really  distinct. 

Mr.  Justice  Gaselee. — The  question  of  fact  was  pro- 
perly left  to  the  Jury.  The  case  of  Fitzroy  v.  Gmllim 
has  always  struck  me  as  being  a  very  extraordinary  deci- 
sion 


{a)  1  Mood.  &Malk.  141. 
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V, 

Atten- 

BOROUGB. 


Mr.  Justice  Bosanquet. — I  concur  with  the  rest  of  the 
Court  in  thinking  that  there  is  no  ground  for  disturbing 
this  verdict.  In  trover,  the  strict  legal  title  of  the  property 
is  in  question.  I  think  there  can  be  no  doubt  but  that  the 
transaction  was  usurious  and  void. 

Rule  refused. 


Mondajf 
Nov.  Bth. 


The  statute  2S 
Oeo.  2,  c  2S, 
I.  1,  enacts,  that 
no  Sheriff,  &c, 
shall  carry  any 
person  by  him 
arrested  to  pri- 
son within  twen- 
ty-four hours 
from  the  time  of 
the  arrest,  un- 
less the  party 
arrested  shall 
refuse  to  be  car- 
ried to  some  safe 
and  convenient 
dwelling-bouse 
of  his  own  no- 
mination, witb- 
in  a  city,  &&, 
other  than  the 
dwelling-house 
of  the  party 
himself,  and 
within  the  coun- 
ty, &c,  or  li- 
berty in  which 
the  person  was 
arrested : — 
Held,  that  the 
omution  of  the 
party  to  name 
such  dwelling- 
house  entitled 
the  officer  to 
carry  him  direct 
to  prison. 


Pitt  v.  The  Sheriff  of  M iddlesex,  in  the  cause  of 
Hamilton  v.  Jones,  Pitt,  and  Another. 

3XR.  PITT  (in  person)  moved  for  an  attachment  against 

the  Sheriff  of  Middlesex  for  an  alleged  infraction  of  the 

statute  32  Geo.  2,  c.  28,  s.  1,  by  which  it  is  enacted— 

"  That  no  Sheriff,  &c.,  or  other  officer  or  minister,  shall 

carry  any  person  by  him  arrested  to  any  gaol  or  prison 

within  four-and-twenty  hours  from  the  time  of  such  anest, 

unless  such  person  or  persons  so  arrested  shall  refuse  to 

be  carried  to  some  safe  and  convenient  dwelling-house  of 

his,  her,  or  their  own  nomination  or  appointment^  within  a 

city,  borough,  corporation  or  market  town;  so  as  such 

dwelling-house  be  not  the  house  of  the  person  arrested, 

and  be  within  the  county,  riding,  division,  or  liberty  in 

which  the  person  under  arrest  was  arrested."    The  aiE- 

davit  merely  alleged  that  the  officer  had  taken  Mr.  Pitt 

immediately  to  the  Fleet  Prison,  omitting  to  state  that  the 

prisoner  had  named  any  safe  and  convenient  dwelling-house 

to  which  he  required  the  officer  to  carry  him,  as  mentioned 

in  the  statute. 

Per  Curiam. — The  defendant  Pitt  has  not  brought  him- 
self within  the  provision  of  the  Act.  He  should  have  named 
some  safe  and  convenient  dwelling-house,  within  the  liber- 
ty in  which  he  was  arrested,  whither  the  officer  was  to 
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convey  him.     How  otherwise  could  the  officer  judge  of         1830. 
the  safety  or  convenience  of  the  place  ?  p,^^ 

Rule  refused.        „,     »• 

The  Sheriff  of 

MiDOLBSBZ. 


Imperial  Gas  Company  r.  Clarke  and  Others.  Monday^ 

Y^  Nov.  8M. 

X  HIS  was  an  action  on  the  case  against  the  defendants  The  defendants 
for  misconduct  alleged  to  have  been  committed  by  them  r^n"ofanin- 
in  the  capacity  of  directors  of  the  Imperial  Gas  Company  ^^^'J'^^^S™" 
The  misconduct  charged  consisted  in  the  making  of  seve-  management  of 
ral  false  entries  in  the  books  of  the  company,  and  false  aflkin.  The 
returns  to  the  quarterly  meetings,  whereby  the  managers  Slow  SeBTto^ 
of  the  company  were  induced  to  declare  larcrer  dividends  i"P^.  *^« 

^  .  bookikeptby 

upon  the  shares  of  its  members  than  were  warranted  by  the  company 

the  true  state  of  their  funds.  riod  of  tbeiHU- 

The  declaration  not  disclosing  the  nature  of  the  entries  ^JJJUJj^f  2* 

and  returns  complained  of,  and  no  particulars  having  been  motion  not  stat- 

ingBuch  in- 
delivered  m  the  cause —  spection  to  be 

material  or  ne- 
cessary to  their 

Mr.  Serjeant  Taddy,  on  the  part  of  the  defendants,  in  ^*°^  ^  ** 
the  course  of  the  last  term,  obtained  a  rule  nisi,  that  the 
defendants  might  be  at  liberty  to  inspect  the  books  of  the 
company,  and  take  copies  therefrom. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Adams  now 
shewed  cause. — The  affidavit  in  support  of  the  motion 
discloses  no  necessity  for  the  inspection  prayed ;  and  the 
application  is  far  more  extensive  than  is  warranted  by  the 
practice  of  the  Court  upon  this  subject.  In  Rowe  v.  How- 
den  (a),  which  was  an  action  by  the  owners  of  a  ship 
against  a  broker  employed  by  them  to  procure  a  cargo, 
the  Court  refused  to  order  the  latter  to  allow  the  former 

(a)  Ante,  Vol.  1,  p.  334 ;  S.  C.  4  Bing.  639. 
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to  inspect  and  take  a  copy  of  a  letter  received  by  him  from 
a  correspondent  abroad,  as  far  as  it  related  to  the  plain- 
tiffs' ship,  although  he  acted  as  such  broker  at  the  time. 
In  Rundle  v.  Beaumont  (a),  in  an  action  for  ireight  and  de- 
murrage, by  ship-owners  against  the  charterer,  the  Court 
refused  to  grant  the  latter  an  inspection  of  the  log-book 
kept  during  the  voyage.  In  RatcUffe  v«  Bleasbj/  (i). 
Lord  Chief  Justice  Best  says  (c) :  **  The  established  prin- 
ciple on  which  the  Courts  have  acted  is,  that  they  will 
not  direct  a  party  to  the  suit  to  produce  a  deed  in  his 
custody,  unless  the  applicant  shew  that  such  person  hoUs 
it  as  a  trustee.** 


Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Andrews,  in  sup- 
port of  the  rule. — The  declaration  charges  the  defendants, 
as  directors  of  the  company,  with  misconduct  in  their  char- 
acter of  directors.  The  cases  cited  cannot  apply,  this 
company  being  a  body  corporate,  the  members  of  which 
are  entitled  to  the  inspection  of  all  books,  for  the  purpose 
of  seeing  the  entries  and  minutes  made  therein  during  the 
period  that  they  continued  members ;  and  all  that  these 
defendants  ask  is,  that  they  may  be  permitted  to  inspect 
the  entries  made  in  the  books  of  the  company  during  the 
time  at  which,  as  appears  upon  the  record,  they  were 
directors. 

On  the  part  of  the  plaintiffs,  it  was  proposed  that  a 
letter  that  had  been  sent  by  their  attorney  to  the  defen- 
dants, detailing  the  specific  charges  made  against  them, 
should  be  deemed  tantamount  to  a  regular  particukrof 
demand ;  and  that  an  explanation  should  be  given  of  an 
item  objected  to — viz.  *'  Sundry  accounts  debtor  to  Coke, 
6,700/." 


(a)  Ante,  Vol.  I,  p.  396 ;  5.  C. 
4  Bing.  537. 
(6)  lOJ.  B.Moore,  523;  S.C. 


3  BiDg.  148. 
(c)  10  J.  B.  Moore,  526. 
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ffd  Chief  Justice  Tindal. — It  seems  to  me  that  the 

dants  have  not  by  their  affidavit  brought  themselves 

1  the  rule  acted  upon  in  this  Court  with  regard  to 

tspection  of  books  and  papers  in  the  possession  of 

verse  party.    The  general  rule  is,  that  one  side  shall 

9  permitted  to  get  at  the  evidence  of  the  other  side. 

I  are,  however,  exceptions  to  that  rule.     In  the  case 

porations,  parties  have  been  allowed  to  inspect  the 

rate  books  and  bye-laws,  on  the  ground  that  they 

in  interest  in  them.    In  the  present  case,  the  defend- 

ave  not  shewn  that  they  are  unable  to  go  on  with  their 

se  without  the  inspection  they  ask.    They  should,  at 

snts,  shew  that  there  is  something  in  these  books  ma- 

to  their  defence.     I  am  particularly  desirous  not  to 

1  the  rule  by  which  one  party  is  enabled  to  pry  into 

•e  of  the  other.    On  the  terms  proposed,  I  think  the 

bould  be  discharged. 

i  rest  of  the  Court  concurring — 

Rule  discharged  accordingly. 


1830. 

Imperial  Oas 
Company 

«• 
Clarke. 


Wayman  v.  Hillard. 

S  was  an  action  of  assumpsit  by  an  out-going  against 
soming  tenant.  The  two  first  counts  of  the  declara- 
t  forth  a  special  agreement,  by  which  it  appeared 
le  defendant  had  agreed  to  allow  the  plaintiff  for  all 
lown  before  a  certain  day.  There  was  also  a  count 
O  account  stated. 

Justice  lAitledalef  before  whom  the  cause  was  tried, 
last  Assizes  for  the  county  of  Cambridge,  having  di- 
Ihe  Jury  to  find  for  the  defendant  upon  the  special 


Tueuk^, 
Nov.  9tfu 

The  plaintiff  de- 
manded from 
the  defendant 
40^,  alleged  to 
be  due  upon  an 
agreement  be- 
tween them  as 
out-going  and 
in-coming  ten- 
ant    The  de- 
fendant offered 

not  sufficient 
evidence  to  sup- 
port a  coimt  up- 
on an  account 
stated. 


i 


V. 
HiLLIARD. 


730  CASES  IN  MICHAELMAS  TERM, 

1890.         counts,  the  proof  thereof  failing,  it  was  eontended,  cm  the 
Wayman      P^^  of  the  plaintiff,  that  an  offer  made  by  the  defendant 
to  pay  a  sum  of  17/.  in  lieu  of  40/.  demanded  by  the  pUio- 
tiff,  amounted  to  an  admission  that  so  much  was  due,  and 
was  therefore  evidence  to  support  the  account  stated. 

The  learned  Judge,  however,  thought  this  not  sufficient; 
and  the  Jury  accordingly  returned  a  verdict  for  the  de- 
fendant. 

Mr.  Serjeant  Storks  now  moved  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  had,  on  the 
ground  of  misdirection. — He  referred  to  the  case  of 
Knou}lesY.Mitchel{a),  where  an  admbsion  by  a  defendant, 
that  so  much  was  agreed  to  be  paid  to  the  plaintiff  for  the 
sale  of  standing  trees,  made  after  the  trees  had  been  felled 
and  taken  away  by  the  defendant,  was  held  to  be  suffident 
to  support  a  count  upon  an  account  stated,  though  not  far 
goods  sold  and  delivered — Lord  EUenborough  saying:*' If 
there  were  an  acknowledgment  by  the  defendant  of  a  debt  . 
due  upon  any  account,  it  was  sufficient  to  enable  the  plain- 
tiff to  recover  upon  the  count  for  an  account  stated." 

Lord  Chief  Justice  Tindal. — It  seems  to  me  that,  in 
acceding  to  the  argument  urged  on  the  part  of  the  plain* 
tiff,  we  should  be  carrying  the  doctrine  of  account  stated 
much  further  than  it  has  ever  before  been  carried.    In  the 
case  cited,  the  admission  of  the  defendant  had  express 
ference  to  the  trees  that  had  been  felled  and  taken  ai 
by  him.     Here,  however,  there  does  not  appear  to 
been  any  reference  to  any  item  of  an  account,  or  to 
contract  between  the  parties.     All  that  appears  is 
that,  on  a  demand  being  made  by  the  plaintiff  of 
the  defendant  said  that  that  sum  was  not  due,  but  c^^ 
fered  to  pay  17/.     The  case  seems  rather  to  range  if 

(a)  Id  East,  248. 
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ler  the  class  of  cases  touching  the  payment  of  money  for        )SdQ« 
I  purpose  of  avoiding  litigation*  Watman 


klr.  Justice  Park. — ^To  support  an  account  stated,  there 
It  be  an  absolute  acknowledgment  by  the  party  to  be 
iged.  All  that  appears  in  this  case  is,  that  there  was 
spute  between  the  plaintiff  and  defendant,  and  that  the 
$r  offered  to  pay  a  certain  sum;  which  offer  was  not 
ipted.  That  clearly  was  no  acknowledgment  of  a 
if  but  a  mere  attempt  to  purchase  peace. 

[r.  Justice  Gaselee. — It  is  impossible  to  support  an 
ant  stated,  except  upon  an  account  mutually  agreed 
etween  the  parties.    The  very  language  of  the  count 
Efficient  to  prove  this.    In  Knowles  v.  Mitchel,  the 
tion  arose  upon  a  single  sum  of  13/.,  and  it  was  con- 
ed that  there  could  not  be  an  account  stated  where  the 
ind  consisted  of  only  one  item ;  but,  inasmuch  as  it  had 
.  agreed  between  the  parties  that  a  certain  sum  was 
tiie  Court  held  that  the  account  stated  might  be  sus- 
d.    In  Highmore  v.  Primrose  (a),  proof  of  the  ac- 
rledgment  of  one  item  of  debt  only  was  held  to  be 
.  to  support  a  count  upon  an  account  stated.    Mr. 
ee  Hohoyd  there  said:  **  It  has  been  held,  that,  upon 
Bnt  for  goods  sold  and  delivered,  the  plaintiff  may 
ft  the  sale  of  one  article,  and  that  will  be  well  enough* 
same  rule  applies  to  this  count,  which  is  ^  of  and  con- 
bg  divers  sums,*  as  to  the  count  for  goods  sold.    If 
ount  be  good,  it  is  enough  if  the  plaintiff  prove  any 
of  it."    It  therefore  seems  to  me  to  be  too  much  to 
liat  the  transaction  proved  in  this  case  amounted  to 
count  stated  between  the  parties. 

,;  Justice  Bosakquet. — The  Court  do  not  mean  to 

(a)  5  Mau.  &  Selw.  65. 

■•IV.  B  B  B 
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controvert  the  principle  that  an  absolute  acknowledgmenl 
of  a  debt  may  suffice  to  support  an  account  stated.  ButherOi 
no  such  absolute  acknowledgment  has  been  shewn.  The 
evidence  only  amounts  to  this,  that,  when  the  plaintiff  made 
a  demand  upon  the  defendant  for  40L,  which  he  alleged  to 
be  due  to  him^  the  defendant,  to  preserve  himself  firom 
litigation,  offered  to  give  the  plaintiff  17/./  an  offer  which 
the  plaintiff  does  not  appear  to  have  accepted.  The  mk 
must  therefore  be  refused. 

Rule  refused. 


Novn  9th. 

The  plaintiff;  a 
broker,  being 
employed  by  the 
detendant  to  ob- 
tain freight  for 
a  Tesseli  enter- 
ed into  an  agree- 
ment for  a  char- 
ter-party with 
one^.    The  de- 
fendant refused 
to  ratify  the  con- 
tract :—^e2(/, 
that  the  plaintiff 
was  not  entitled 
to  commission. 


Broad  r.  Thomas. 

X  HIS  was  an  action  of  assumpsit  for  work  and  labour  by 
the  plaintiff,  as  a  ship-broker,  in  procuring  freight  for  tht 
defendant's  ship. 

At  the  trial  before  Lord  Chief  Justice  Tindal,  at  the 
Sittings  at  Guildhall  after  the  last  term,  it  appeared  thai 
the  plaintiff  had  been  authorized  by  the  defendant  toad 
as  his  broker,  for  the  purpose  of  procuring  freight  for  tlie 
ship  Betsy f  belonging  to  the  defendant^  for  a  voyage  to  the 
Canary  Islands  and  back;  and  that  the  plaintiff  had  ac- 
cordingly entered  into  an  agreement  (oir  a  cbarter-partf 
with  one  Emlin ;  but  that  the  defendant  had  refused  to 
ratify  the  contract  The  plaintiff  thereupon  brought  ^bi 
action  to  recover  the  customary  commission  payable  to  a 
broker  for  procuring  a  freight. 

Several  witnesses  were  called  on  either  side  to  speak  to 
the  custom.  The  witnesses  for  the  plaintiff  stated  the 
usage  among  merchants  to  be,  that  the  broker  was  enti- 
tled to  his  commission  upon  his  procuring  a  freighter,  whe- 
ther the  ship-owner  thought  proper  to  accept  the  freight 
or  not.     Whilst  those  called  for  the  defendant  stated  that 


Lord  Chief  Jusdee  Tindal. — It  seems  to  me  that,  if  this 
erase  were  to  go  down  again  to  trial,  it  must  still  be  left  to 
the  Jury  on  the  question  of  custom.  The  broker's  commis- 
skm  afibrds  a  rery  large  remuneration  for  his  trouble  in  pro- 
curing freights.  It  is  probably  for  this  reason  customary 
not  to  charge  commission  for  an  abortive  negotiation. 

Mr.  Justice  Park. — The  question  as  to  the  custom  was 


(a)  1  Car.  &  Payne,  384,  where  compeDsation  for  his  troable,  if  he 
It  was  lud  down  by  Lord  Chief  executes  his  duties  in  such  a  man- 
/iHtice  Be$tf  that  a  brolcer  cannot  ner  that  no  benefit  can  result  there- 
naeoier  commiwion,   or  even  a     ^m. 

B  B  b2 
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the  commission  was  not  payable  unless  a  charter-party  was         ^^^' 
actually  entered  into^  or  freight  accepted. 

His  Lordship  thereupon  left  it  to  the  Jury  to  determine 
the  custom  upon  this  conflicting  evidence;  telling  them 
that  the  plaintiff's  right  to  recover  depended  upon  the 
custom^  for  that  independently  of  the  custom  he  was  not 
entitled  to  maintain  the  action,  the  defendant  having  a 
right  to  exercise  his  discretion ,  and  inquire  into  the  solven- 
cy of  the  proposed  charterer. 

The  Jury  (negativing  the  custom)  found  for  the  defend- 
ant. 

Mr.  Serjeant  Toddy  now  moved  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  had. — He  con- 
tended that  the  question  as  to  the  custom  was  not  the  pro- 
per one  to  be  submitted  to  the  Jury ;  and  that,  after  the 
plaintiff  had  procured  a  charterer,  the  defendant  had  no 
right  arbitrarily  to  refuse  to  go  on  with  the  negotiation, 
and  thus  deprive  the  plaintiff  of  his  remuneration:  and  he 
oted  the  case  of  Hamond  v.  Holiday  (a),  as  laying  down 
die  rule  upon  this  subject,  arguing  that  this  case  was  not 
that  rule. 
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1830. 


the  only  one  that  could  have  been  left  to  the  Jiiry;  and 
their  verdict  is  conclusive. 


The  rest  of  the  Court  concurring — 


Rule  refused. 


Nov.  9th. 

A  bankrupt  can 
Dot  be  called  ai 
a  witness  either 
to  support  or  to 
defeat  the  com- 
mission, or  cTen 
to  explain  a 
doubtful  act, 
which  might  or 
might  not  be  an 
act  of  bankrupt- 
cy. 


Sayer,  Assignee  of  Cort,  a  Bankrupt,  r.  Garnett. 

X  HIS  was  an  action  of  assumpsit  tried  before  Lord  Chief 
Justice  Tindalf  at  the  Sittings  at  GtUldhall  after  the  kit 
term. 

The  act  of  bankruptcy  sought  to  be  established  by  the 
plaintiff  was  this: — On  the  17th  Jult/,  18^,  the  bankrupt 
had  made  an  appointment  to  call  on  the  plaintiff  (a  credi- 
tor). On  that  day  he  was  met  by  the  witness,  who  asked 
him  if  he  had  called  upon  the  plaintiff;  when  the  bank- 
rupt answered,  that  **  he  had  gone  out  of  his  way  to  aToid 
Mr.  Sayer,  as  he  was  ashamed  to  see  him,  his  affairs  being 
in  such  a  bad  state." 

On  the  part  of  the  defendant,  it  was  proposed  to  call  the 
bankrupt,  to  explain  his  reason  for  not  going  down  Ae 
particular  street  in  which  his  creditor  lived.  It  was  ok 
jected,  for  the  plaintiff,  that  his  evidence  was  not  admiss- 
ble.  For  the  defendant,  it  was  contended,  that  the  bank- 
rupt might  be  called  to  defeat  the  commission,  though  he 
could  not  be  called  to  support  it. 

His  Lordship,  however,  rejected  the  testimony  of  the 
bankrupt;  and  a  verdict  was  found  for  the  plaintiff. 


Mr.  Serjeant  Taddy  now  moved  for  a  rule  niif,  that  tbti 
verdict  might  be  set  aside,  and  a  new  trial  had,  on  the 
ground  that  the  evidence  of  the  bankrupt  had  been  im* 
properly  rejected. — In  Oxlade  v.  Perchatd^  Sheriff  of  Z«»- 
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i{a).  Lord  Kenyan  held  a  bankrupt  to  be  an  admissible         ISdQ. 
ness  to  explain  a  doubtful  act,  which  might  or  might 

be  an  act  of  bankruptcy — whether  an  arrest  relied  up- 
as a  concerted  and  fraudulent  one,  was  so  or  not.  His 
rdship  said^  '^  that  it  certainly  was  a  principle  of  law, 
t  a  bankrupt  could  not  be  called  to  prove  an  act  of  bank- 
tcy  committed  by  himself;  but  that  the  converse  of  that 
\  never  been  decided,  that  a  bankrupt  could  not  be 
ed  to  disprove  it,  as,  to  explain  a  doubtful  or  equivocal 
;  that  the  reason  why  a  bankrupt  could  not  be  called 
>rove  an  act  of  bankruptcy  committed  by  himself  was, 
t  it  was  a  criminal  act  in  the  eye  of  the  law:  that  it  had 
n  decided  in  a  modern  case,  that  the  declaration  of  a 
krupt  [made  at  the  time]  was  admissible  evidence  to 
re  quo  animo  he  had  left  his  house,  his  absconding  be- 
relied  upon  as  the  act  of  bankruptcy  (6);  and  that  he 

therefore  of  opinion  that,  in  that  case,  the  bankrupt 

an  admissible  witness  to  prove  whether  the  arrest  was 
ncerted  one  or  an  adverse  one."  In  Hoffman  v.  Piti{c), 
d  Ellenborough  held  the  contrary.     In  that  case,  there 

a  deed  of  assignment  by  the  bankrupt,  which  was  al- 
d  to  be  an  assignment  of  all  his  property,  and  conse- 
atly  an  act  of  bankruptcy.     On  the  part  of  the  defend- 

it  was  suggested  that  this  deed  was  not  an  act  of  bank- 
tcy;  that  in  fact  it  did  not  convey  the  whole  of  the 
b*upt's  property,  but  was  an  assignment  of  a  part  only, 
ti  as  a  security  and  given  bond  fide:  and,  to  prove  this, 
bankrupt  was  called.  He  was  asked  by  the  counsel 
Ae  defendant,  if  the  assignment  did  or  did  not  com- 
s  the  whole  of  his  property,  or  whether  he  had  any 
ir  property  of  any  description,  except  what  was  con- 
ad  in  that  deed.     This  was  objected  to,  on  the  part  of 


•^  1  Esp.  Rep.  287.  Rep-  612. 

ji  His  Lordship  alladed  to  the         (c)  5  Esp.  Rep.  22. 

If  Bateman  v.  Bailey ,  5  Term 
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the  plaintiff,  as  being  virtually  ci 
prove  his  own  act  of  bankruptcy 
niptcy  or  not  as  the  effects  turni 
the  whole  of  his  property;  and  t 
be  asked  to  any  thing  affectin 
which  this  was.  The  defendant 
a  bankrupt  may  be  called  to  exp 
might  or  might  not  be  an  act  a 
quo  ammo  it  was  done.  But 
"  To  allow  this  would  go  the  1( 
out  of  the  transaction  which  is 
bankruptcy.  He  might  be  askei 
give  orders  to  have  himself  denic 
act  of  bankruptcy;  and,  by  a 
made  a  mode  of  proof  of  the  I 
admitted,"  These,  however,  are 
There  are  several  cases  in  ban 
rupt  cannot  be  called  to  prove  an 
debt  of  the  petitionlng'Creditor 
support  the  commission  (a).  It 
Chief  Justice  Abbott  said  (b):  " 
tablished,  that  a  bankrupt  cann 
any  fact  necessary  to  give  validitj 
Justice  Baffler/  said:  "  It  appeal 
founded  upon  the  principle  of  i 
And  Mr.  Justice  Holroyd  said :  " 
A  witness  is  competent  unless  inti 
suit;  and  the  criterion  as  to  thi 
can  be  given  in  evidence,  either 
other  proceeding.  Here,  the  v 
dence  either  for  or  against  the  bt 
fore,  wilhin  the  general  rule.     B 


(u)  See  Chapman  v.  Gardner,  2 
H.  DIae.  279— iVwcw  v.  Herbert, 
Ibid.,  note — Mtn-gan  v.  Fryor,   2 
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lous  cases  in  which  that  criterion  is  not  decisive  as  to  the  1830. 
admissibility  of  a  witness ;  and  accordingly  it  has  been 
held,  that,  in  an  action  by  assignees,  although  the  bank- 
rupt may  be  a  witness  for  other  purposes,  yet  he  cannot 
prove  the  act  of  bankruptcyi  trading,  or  petitioning-credi- 
tor's  debt,  because  those  circumstances  are  necessary,  not 
only  to  the  action,  but  to  the  commission  itself.  The  case 
of  Chapman  v.  Gardner  shews  that  the  bankrupt  was  con- 
sidered interested  in  proving  each  of  those  facts,  lest  pro- 
oeedings  should  be  had  to  supersede  the  commission ;  and 
for  that  reason  he  was  considered  as  incompetent."  Binns 
T.  Tetley  (a)  is  the  only  authority  in  banc  upon  this  ex- 
press point.  At  the  trial  of  that  cause,  Mr.  Justice  Bay* 
ley  ruled  that  the  bankrupt  (who  had  been  examined  in 
chief  to  increase  the  fund)  could  not  be  cross-examined  to 
any  fact  tending  to  defeat  the  commission.  The  case  af- 
terwards came  before  the  Court  of  Exchequer ^  on  a  motion 
lor  a  new  trial,  on  the  ground  that  the  evidence  had  been 
improperly  rejected.  Mr.  Baron  Graham  said :  '^  In  this 
case,  which  is  one,  perhaps,  of  very  considerable  import- 
ance, I  should  have  thought  the  argument  for  opening  the 
mouth  of  the  bankrupt  upon  the  particular  subject  perfect- 
ly convincing  on  principle  derived  from  the  case  o{Beni  v. 
Baker  (6),  and  those  cases  which  have  followed  it  upon  the 
competency  of  witnesses.  I  should  have  said  that  it  was 
quite  clear  he  should  answer  the  question,  because  the 
event  of  the  suit  would  not  in  any  way  affect  him.  But 
unfortunately  there  are  authorities  which  have  impressed 
on  my  mind  an  opinion,  expressed  by  Lord  Ellenborough 
in  the  case  cited  from  Starkie  (c),  that  a  bankrupt  who  has 
obtained  his  certificate,  and  released  his  interest,  is  compe- 


(fl)  1  M'Clel.  &  Younge,  397-  that  « the  rule"  rcspectinjr  the  ad- 

(h)  3  Term  Rep.  27-  missibility  of  the  bankrupt  "  is  re- 

(c)  Reed  V.  James,  I  Stark.  Rep.  stricted  to  evidence  affirming  or 

134,  where  his  Lordship  observed,  disaffirming  the  bankruptcy." 
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1830.         tent  to  prove  every  thing  relating  to  the  bankruptcy,  with 
^T^''  the  exception  of  any  matter  tending  either  to  sustain  or  to 

SATR&  

o.  defeat  the  commission,  without  distinction.      The  case  is 

an  anomaly,  an  exception  to  a  general  rule,  like  the  ex* 
eluding  the  testimony  of  the  person  whose  name  has 
been  forged,  in  a  prosecution  for  forgery.  And  if  this  be 
really  the  law  of  the  case,  having  decisions  to  that  effect 
before  my  eyes,  and  being  called  upon  to  give  an  opinion 
on  this  point,  I  cannot  but  feel  myself  governed  by  them.** 
Mr.  Baron  Garrow  said:  ''  I  do  not  know  how  to  get  over 
the  authorities  whicli  distinguish  the  general  right  of  ex- 
amining the  bankrupt  from  the  power  of  questioning  him 
as  to  any  fact  necessary  to  support  or  impeach  the  bank- 
ruptcy. Under  the  pressure  of  all  these  authorities,  I  feel 
myself  bound  to  say  that  the  learned  Judge's  opinion  was 
correct.**  And  Mr.  Baron  HuUock  said:  *'  I  am  of  the 
same  opinion ;  and  I  regret  to  say  that  I  am  bound  to  ar- 
rive at  it  upon  authorities  which  I  do  not  feel  myself  strong 
enough  to  set  aside.  There  is  no  doubt  that  if  the  point 
that  has  occurred  were  res  nova,  Bent  v.  Baker  and  Smith 
V.  Prager  (a)  would  be  decisive  authorities  that  the  bank- 
rupt would  be  a  competent  witness.  In  Morgan  v.  Prjfor, 
I  think  one  of  the  Judges  admits  that  the  cases  of  the  bank- 
rupt's incompetency  are  anomalous.  But  I  fear  that  the 
decided  cases  leave  the  present  almost  without  argument 
I  had  occasion  to  consider  this  subject  in  the  case  otSmaU' 
combe  v.  Bruges  (b) ;  and  certainly,  if  it  were  res  integra,  I 
should  entertain  a  different  opinion  from  that  which  I  do 
But  the  point  has  been  already  determined  on  different  oc- 
casions. In  Hoffman  v.  Pitt,  the  act  of  bankruptcy  was  an 
assignment,  as  it  is  here.  It  was  proposed  to  ask  the  bank- 
rupt whether  it  did  or  did  not  comprise  the  whole  of  his 
property,  that  is,  whether  it  did  or  did  not  constitute  an 
act  of  bankruptcy;  but  Lord  Ellenborough  held,  precisely 
as  was  ruled  here,  that  the  question  could  not  be  put   In 

(a)  3  Term  Rep.  7,  60.  (6)  M'Clcl.  45. 
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Reed  v.  Jones,  though  he  allowed  the  particular  question  1830. 
to  be  askedy  yet  he  admitted  the  rule  which  is  now  insisted 
on;  for  he  says — '  the  rule  is  restricted  to  evidence  affirm- 
ing or  disaffirming  the  act  of  bankruptcy/  **  The  whole 
Court  in  that  case  seem  to  have  very  reluctantly  admitted 
the  rule  laid  down  in  the  Nisi  Prius  cases  above  referred  to. 

Lord  Chief  Justice  Ti  ndal. — The  universal  understand- 
ing of  the  profession  of  a  rule  of  law  generally  laid  down 
in  the  text  books,  ought  not  to  be  lightly  over-ruled.     I 
am  clearly  of  opinion  that  a  bankrupt  is  not  admissible  as 
a  witness  either  for  the  purpose  of  supporting  or  of  defeat- 
ing the  commission  against  him.     It  by  no  means  appears 
to  me  to  be  a  necessary  consequence  of  the  rule  prohibit- 
ing his  being  called  in  support  of  the  commission,  that  he 
may  be  called  for  the  purpose  of  defeating  it.     It  is  true 
that  he  has  to  a  certain  extent  an  interest  in  supporting 
the  commission,  inasmuch  as  he  may  be  benefited  by  ob- 
taining his  certificate  of  conformity.     But,  has  he  not  also 
an  interest  in  defeating  it,  where  it  is  his  object  and  wish 
to  do  so?   In  the  case  of  Binns  v.  Tetley^  in  the  Court  of 
Exchequer,  it  was  expressly  held  that  a  bankrupt  who 
has  been  examined  in  chief,  to  increase  the  fund,  in  an  ac- 
tion by  his  assignee,  cannot  be  cross-examined  to  any  fact 
tending  to  defeat  the  commission.     He  cannot  surely, 
then,  be  called  directly  for  that  purpose.     See  the  mis- 
chief that  would  result  from  the  admission  of  such  a  doc- 
trine.   The  bankrupt  would  often  be  called  to  make  state- 
ments of  facts,  the  knowledge  of  which  must  necessarily  be 
confined  to  himself,  and  which  therefore  could  not  be  re- 
butted, and  thus  the  proceedings  under  many  commissions 
would  be  rendered  insecure  (6).     The  practice  I  have 
above  stated  having  long  been  the  understood  law  of  fPest^ 

(a)  But  see  the  case  of  Cook  v.  natory  of  the  motives  by  which  he 

Bagers  {pottf    Vol.  5,  p.  353),  was  actuated  in  making  a  pay- 

vrherc    the   bankrupt  was    per-  meat  to  a  particular  creditor, 
mitted  to  give  evidence  expla« 
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1830.  minster-Hall,  and  there  having  been  one  decision  of  a 
Court  of  law  in  support  of  it,  I  am  not  now  disposed  to 
impugn  it. 

Mr.  Justice  Park. — I  am  of  the  same  opinioiu  I  recol- 
lect that  Lord  Kenyoris  decision  in  Oxladev.  PerchardmM 
very  much  questioned  at  the  time;  and  his  Lordship  afte^ 
wards  changed  his  opinion  upon  the  subject.  Undoubt- 
edly, the  bankrupt  has  an  interest  in  defeating,  as  well  ti 
in  supporting  the  commission  against  him..  The  general 
understanding  of  the  profession  has  always  been,  that  he 
cannot  be  called  for  the  purpose  of  defeating  the  conunis- 
sion.  In  Elsom  v.  Brailey{a)  it  was  laid  down  that  a  bank- 
rupt cannot  be  a  witness  to  prove  any  fact  necessary  to 
support  the  commission ;  and  that  it  is  immaterial  whether 
a  question  for  such  purpose  be  asked  upon  examination  in 
chief  or  cross*examination:  it  is  equally  improper  in  bodi 
cases.  In  J3tftn«v.74?//^y, Mr.  Justice  J/b/royd says:  ''Tbej 
are  only  Nisi  Prius  cases  on  which  the  Court  now  founds 
itself;  but  every  Judge  in  Westminster-Hall^  I  belieiei 
will  be  found  to  have  adopted  them  in  practice,  not  be- 
cause they  are  good  decisions,  but  because  they  are  deci- 
sions." 

Mr.  Justice  Gaselee. — With  the  sole  exception  of  Or- 
kuie  V.  Perchardf  the  general  understanding  of  PTeslnm- 
ter-Hall  has  been,  that  a  bankrupt,  cannot  be  examined 
either  for  the  purpose  of  supporting  the  commission  against 
him,  or  for  that  of  defeating  it. 

Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  the 
rule  prayed  should  not  be  granted;  the  only  efTect  would 
be  the  calling  in  question  a  long  and  established  course  of 
practice,  which  appears  to  me  to  be  conclusive. 

Rule  refused. 
(€i)  1  Selwyn'8  Nisi  Prius^  8th  edit.  203. 
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1830. 

Foster  and  Another  r»  Charles.  Wednesday, 

JLHIS  was  an  action  on  the  case,  wherein  the  plwitiffs  In  an  action  on 

charged  the  defendant  with  falsehood  and  fraud  in  cer-  fijlJrepresenta- 

tain  representations  made  by  him  to  them  as  to  the  char-  5f"!i!?***l^? 

acter  of  one  Jacque,  whom  the  plaintiffs  were  about  to  to  the  pUintiffi, 

i_*i_«  1  1  -■•/•11        touching  the 

take  mto  their  employ  on  the  recommendation  of  the  de-  character  and 
fendant;  and  also  for  the  false  and  fraudulent  conceal-  tH'^^^Tlf 

'  an  agent  or  tra- 

ment  of  what  the  defendant  knew  of  the  character  and  ^«^«'  *>•  "'** 

.  i»  -r  til  1    detirous  of  re- 

circumstances  oiJacque,  and  ought  to  baYe  communicated  commending  to 

to  the  plabtiffs  (a).  SiSXl If 

Plea,  the  general  issue.  ceaimentof&cu 

"  ¥rithm  his 

At  the  trial  before  Lord  Chief  Justice  TincUd,  at  the  knowledge,  and 

rittings  at  Guildhall  after  the  last  term,  his  Lordship  tohaTorammu- 

told  the  Jury  it  was  for  them  to  say,  from  the  CYidence  pj^^J^?*  ^ 

before  them,  whether  the  defendant  had  made  the  repre-  ^^^t  in  sub- 

itance,  told  the 

sentations  in  question,  knowing  them  to  be  false,  with  a  jury,  that,  if 
design  to  benefit  himself  or  a  third  person,  in  either  of  made*ihe  replre- 
which  cases  he  told  them  that  the  defendant  was  liable  fent»^M 

knowing  them 

for  the  damage  sustained  by  the  plaintiffs  in  consequence  tobefia«e,  and 
of  such  representations;  and  that,  although  the  defendant  lSexefrom"to 
had  no  intention  to  benefit  himself  by  the  statement  he  thepiaintift,he 

^  was  guilty  of 

made,  yet  he  was  guilty  of  fraud  in  the  legal  acceptation   raud  in  the  le- 
of  the  term,  and  answerable  in  damages,  provided  those  ofthe  term,  and 
statements  were  false  within  his  knowledge  at  the  time,  5JIJJ[J|^  ^? 
and  the  plaintiffs  received  injury  therefrom.  though  he 

*  r  made  the  repre- 

The  Jury  returned  a  verdict  for  the  plaintiffs  for  828/.,  sentations  with- 
the  amount  of  damage  proved;  but  at  the  same  time  stated  to  benefit  hi^ 

self  thereby. 

The  Jury  re- 
tnmed  a  verdict  for  the  plaintiffs,  accompanying  it  with  this  statement: — '^  We  consider  that  there 
was  no  fraudulent  intention  on  the  part  of  the  defendant,  though  that  which  he  has  done  legally 
constitutes  a  fraud."    The  Court  held  that  the  action  lay,  and  refused  to  enter  the  verdict  for  the 
defendant  on  this  finding. 

(a)  See  the  pleadlDgs  and  the  statement  of  facte  on  a  former  trial, 
^nle.  Vol.  4,  p.  61. 
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1830.  that  they  wished  it  to  be  understood  that  there  was  no 
fraud  on  the  part  of  the  defendant. 

His  Lordship  thereupon  asked  them  whether  they  were 
of  opinion  that  the  representations  made  by  the  defendant 
as  to  the  character  and  circumstances  of  Jacque  were  fakci 
and  whether  they  thought  that  the  defendant  knew  than 
to  be  false  at  the  time  of  making  them. 

The  foreman  of  the  Jury  answered — ''  We  consider  that 
there  was  no  fraudulent  intention  on  the  part  of  the  de- 
fendanty  though  that  which  he  has  done  legally  consti- 
tutes a  fraud.** 

Mr.  Serjeant  Jones^  on  the  part  of  the  defendant,  now 
moved  that  the  verdict  might  be  entered  for  the  defen- 
dant, on  the  ground  that  it  was  in  effect  a  verdict  of  not 
guilty ;  or  that  a  new  trial  might  be  had,  on  the  ground  of 
misdirection. — If  a  party,  from  inadvertence,  make  a  false 
statement,  he  is  clearly  not  liable  for  the  consequences  re- 
sulting from  such  false  statement.  Haycraft  v.  Creasy  (a). 
But,  if  the  statement  be  made  with  intent  to  deceive,  be 
is  liable.  The  present  case  is  equally  removed  from  both 
these  positions :  it  is  a  false  statement  (or  a  concealment 
of  facts  touching  the  character  and  circumstances  of  the 
party  recommended^  which  ought  to  have  been  commu- 
nicated), without  any  intent  to  deceive  the  plaintiffs.  There 
is  no  authority  in  law  to  shew  that  mere  falsehood,  de- 
void of  an  intent  to  defraud,  is  the  ground  of  an  action. 

[Lord  Chief  Justice  Tindal. — Are  not  the  cases  you  are 
about  to  cite  exceptions  to  the  general  rule?  Exceptiopro* 
bat  regulam.] 

This  action  came  in  lieu  of  the  old  writ  of  deceit,  b 
Pasley  v.  Freeman  (6),  Mr.  Justice. JSw/Zer,  in  his  judgment, 

(a)  2  East,  92.  tent    to   defraud    the    plaintifi 
(6)  3  Term  Rep.  51,  where  it  whereby  the  plaintiff  recei?es  da* 
was  held  that  a  false  affirmation  mage,  is  the  groand  of  acdon  up- 
made  by  the  defendant  with  in-  on  the  case  in  the  natint  of  ^ 
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goes  very  fully  into  the  question.  He  says  (a):  ''The 
foundation  of  this  action  is  fraud  and  deceit  in  the  defend- 
ant,  and  damage  to  the  plaintiffs.  And  the  question  is, 
whether  an  action  thus  founded  can  be  sustained  in  a  Court 
of  law.  Fraud  without  damage,  or  damage  without  fraud, 
gives  no  cause  of  action ;  but,  where  these  two  concur,  an 
action  lies.  I  agree  that  an  action  cannot  be  supported 
for  telling  a  bare  naked  lie ;  but  that  I  define  to  be,  say- 
ing a  thing  which  is  false,  knowing  or  not  knowing  it  to  be 
JO,  and  without  any  design  to  injure,  cheat,  or  deceive  ano- 
ther person.  Every  deceit  comprehends  a  lie;  but  a  de- 
ceit is  more  than  a  lie,  on  account  of  the  view  with  which 
it  is  practised,  its  being  coupled  with  some  deaUng,  and 
the  injury  which  it  is  calculated  to  occasion,  and  does  occa- 
sion, to  another  person."  In  Haycraft  v.  Creasy,  an  af- 
firmation of  knowledge  which  the  party  did  not  possess, 
was  held  not  to  be  actionable  (6).  Mr.  Justice  Lawrence 
there  said  (c):  '^I  have  always  understood  the  doctrine 
laid  down  in  Pasley  v.  Freeman  to  be,  that  without  fraud 
there  was  no  cause  of  action.  I  collect  that  from  the  opin- 
ion delivered  by  each  of  the  Judges  who  concurred  in  that 


18dO. 


eeit;  and  that,  in  such  an  action, 
it  18  not  necessary  that  the  de- 
fendant should  be  benefited  by  the 
deceit,  or  that  he  should  collude 
vrith  the  person  who  is. 
.     (a)  Ibid.  56. 

(6)  The  note  of  that  case  is  as 
follows: — ^To  an  inquiry  concern- 
ing the  credit  of  another  who 
was  recommended  to  deal  with  the 
plundfiT,  a  representation  by  the 
defendant  that  the  party  might 
safely  be  credited,  and  that  he 
spoke  this  from  1U$  own  knowledge, 
and  not  from  hearsay,  will  not 
sustain  an  action  on  the  case  for 
damages,  on  account  of  a  loss  sus- 


tained by  the  default  of  the  party, 
who  turned  out  to  be  a  person  of 
no  credit — provided  it  appear  tliai 
such  representation  was  made  by 
the  defendant  bond  fide,  and  ivith 
a  belief  of  the  truth  of  it ;  for,  the 
foundation  of  the  action  is  fraud 
and  deceit  in  the  defendant,  and 
damage  to  the  plaintiff  by  means 
thereof:  and,  taking  the  assertion 
of  knowledge  ucundum  snbjectam 
materiam,  viz,  the  credit  of  ano- 
ther, it  meant  no  other  than  a 
strong  belief  founded  upon  what 
appeared  to  the  defendant  to  be 
reasonable  and  certain  grounds, 
(c)  2  East,  106. 
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judgment.  If  this  case  had  gone  to  the  Jury  on  the  ground 
of  fraud  9 1  cannot  say  there  would  have  been  no  evidenoe 
to  support  the  verdict:  but  the  case  went  to  them  on  tbe 
ground,  that^  though  the  defendant  were  himself  a  dupe, 
yet,  if  the  representation  made  by  him  were  false^  he  was 
answerable.  Then  the  question  is,  whether,  if  a  person 
assert  that  he  knows  such  an  one  to  be  a  person  of  fortunei 
and  the  fact  be  otherwise,  although  the  party  making  the 
assertion  believed  it  to  be  true,  an  action  will  lie  to  recofer 
damages  for  an  injury  sustained  in  consequence  of  sudi 
misrepresentation.  It  does  not  appear  that  any  of  the 
Judges  went  this  length  in  Pasley  v.  Freeman.  In  order 
to  support  the  action,  the  representadon  must  be  made 
malo  animo.  It  is  not  necessary  that  the  party  should  gtia 
or  intend  to  gain  any  thing  for  himself  by  it;  but,  if  he 
make  it  with  a  malicious  intention  that  another  should  be 
injured  by  it,  he  shall  make  compensation  in  damaget 
But  there  must  be  something  more  than  misapprehension 
or  mistake."  In  Eyre  v.  Dunsford  (a),  Mr.  Justice  Crnur 
said:  ^*  It  has  been  already  decided,  in  Pauley  v.  Freemmf 


(a)  1  East,  318.  The  defend- 
ant having  had  a  credit  lodged 
with  him  by  a  foreign  house  in 
favour  of  one  W,  T.  to  a  certain 
amount,  upon  an  express  stipula- 
tion that  W,  T.  should  previously 
lodge  in  his  hands  goods  to  treble 
the  amount;  and,  bong  applied 
to  by  the  plaintiff's  for  informa- 
tion touching  the  responsibility  of 
W,  T.,  answered  that  he  knew 
nothing  of  W,  T.  himself  but 
what  he  had  learned  from  his  cor- 
respondent ;  but  that  he  had  a  cre- 
dit lodged  with  him  for  to  much  by 
a  respectable  house  at  Hamburg, 
which  he  held  at  W.  T.'s  disposal 
(omitting  the  condition),  and  that, 
upon  a  view  oj  all  the  drcumstances 


which  had  come  to  his  (the  defend- 
ant's) knowledge^  thepLamtiffi  miifi 
execute  W.  T.'s  order  wiik  safeijfi 
viz.  an  order  for  the  sale  and  deb- 
very  of  goods  OB  creifit.  la  a 
action  on  the  case  to  recover  da- 
mages incurred  by  the  plainliftii 
consequence  of  having  tarosted  W, 
T.  on  this  representation — it  wtt 
held  that  there  was  a  nateriil 
suppression  of  the  tratb,  and  eii- 
dence  sufficient  for  the  Jury  Is 
find  fraud,  which  is  the  gist  of  At 
action;  although  the  defcndiit 
had  no  immediate  interest  in  mk- 
ing  the  false  representation;  ad 
although,  at  the  time  vhen  it  iM 
made,  he  added  thai  he  gne  tk 
advice  without  prefudiei  l»  kims^ 
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that  an  action  will  lie  for  making  a  false  representation  of  IBdO. 
I  person's  character  in  order  to  deceive  another  who  in- 
]uires  for  information  concerning  it.  The  action^  it  was 
^re  holden,  is  founded  on  fraud,  and  on  no  other  ground 
son  it  be  maintained.**  In  Tapp  v.  Lee  {a),  which  was  an 
iction  oix  the  case  for  giving  a  false  character  to  a  trades- 
Hum,  whereby  he  was  induced  to  trust  an  insolvent  person, 
die  Court  held  that  fraud  was  necessary  to  support  the 
action.  Mr.  Justice  Chambre  there  said :  ^*  Fraud  may  con- 
Mt  as  well  in  the  suppression  of  what  is  true,  as  in  the  re- 
presentation of  what  is  false.  If  a  man,  professing  to  an- 
swer a  question,  select  those  facts  only  which  are  likely  to 
give  a  credit  to  the  person  of  whom  he  speaks,  and  keep 
beck  the  rest,  he  is  a  more  artful  knave  than  he  who  tells 
a  direct  falsehood.  As  to  the  case  oiHaycraft  v.  Creasy ^ 
I  agree  with  the  majority  of  the  Judges  who  decided  the 
point  of  law.  In  that  case  there  was  no  fraud;  hnt  fraud 
it  the  foundation  of  the  action.  There,  the  defendant 
himself  was  misled ;  erery  thing  which  he  stated  he  believ* 
ed;  the  ground  of  action  therefore  totally  failed.*' 

It  is  clear  from  all  these  authorities,  that  this  verdict  is 
in  effect  a  verdict  for  the  defendant.  The  intent  of  the 
party  making  the  representation  is  parcel  of  the  inquiry. 
finery  Judge,  in  stating  the  nile,  from  the  time  of  Pasley 
w.  Freeman  to  the  present,  has  laid  down  both  falsehood 
Btid  fraud  to  be  essential  and  necessary  to  the  maintaining 
of  the  action.  If  no  intent  to  deceive  the  party  to  whom 
dM  representation  is  made  were  averred  in  pleading,  the 
dadaration  would  be  demurrable. 

Lord  Chief  Justice  TIndal. — It  appears  to  me  that  no 
sufficient  ground  has  been  shewn  to  induce  the  Court  to 
disturb  the  verdict  given  in  this  case.  The  question 
seems  to  have  arisen  on  a  misconception  of  the  statement 

(a)  3  Bos.  &  Pull.  367. 
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1830*        made  by  the  Jury  when  they  found  their  verdict.    They 
assessed  the  damages  at  823/.,  and  added,  that  they  con- 
sidered that  there  was  no  fraudulent  intention  on  the  pirt 
of  the  defendant  in  making  the  representation  upon  which 
the  action  was  founded,  though  in  point  of  law  he  wu 
guilty  of  fraud.     Their  attention  had,  in  the  summing  up, 
been  called  to  two  motives  which  might  be  supposed  to 
have  actuated  the  defendant— ^/ir^/,  a  desire  to  benefit  him- 
self by  the  false  representation — secondly^  a  desire  of  ren- 
dering a  service  to  the  party  he  was  recommending:  and  I 
explained  to  them  that  the  defendant  was  in  law  guilty  of 
fraud,  if  he,  though  without  any  intention  thereby  to  bene- 
fit himself,  made  statements  that  were  false  in  fact,  and 
false  within  his  own  knowledge,  provided  any  injury  had 
resulted  therefrom  to  the  plaintiffs.    All  that  I  understood 
the  Jury  to  have  found  was,  that  the  defendant  was  not 
actuated  by  the  baser  motive  of  seeking  to  benefit  hinudf 
by  the  false  statements  he  made,  but  merely  that  he  was 
guilty  of  fraud  in  law.    The  question,  therefore,  is,  whe- 
ther a  party  who  utters  that  which  he  at  the  time  knows 
to  be  false,  and  thereby  occasions  damage  to  another,  ii 
not  liable  for  the  consequences  of  such  false  representa< 
tion.     I  have  heard  nothing  in  the  argument  calculated  to 
shake  the  opinion  I  entertained  at  the  trial.     It  seems  to 
me  that  it  would  be  extremely  dangerous  to  set  afloat  such 
a  doctrine  as  that  contended  for  on  the  part  of  the  defend- 
,    ant.     Ill  disposed  persons  might  then  with  impunity  mis- 
lead others,  seeking  shelter  under  some  motive  within  their 
own  breasts.     The  confusion  in  this  case  has  arisen  horn 
not  properly  distinguishing  between  that  species  of  firaud 
which  is  the  legal  consequence  of  a  wrongful  act,  and 
moral  fraud,  from  the  imputation  of  which  the  Jury  seemed 
anxious  to  free  the  defendant.     Although  the  legal  result 
of  an  act  which  operates  an  injury  to  another  may  be  that 
the  party  doing  that  act  is  guilty  of  fraud,  yet  it  by  no 
means  follows  that  the  act  is  in  itself  dishonest  or  immoral. 


IN  THE  FIRST  YEAR  OF  WILL.  IV.  747 

Upon  the  whole,  it  seems  to  me,  that,  when  Che  statement         IS^- 
accompanying  the  finding  of  the  Jury  is  properly  exphiin- 
ed,  the  case  is  free  from  all  doubt. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
case  of  Pasley  v.  Freeman  created  a  considerable  sensa- 
tion at  the  time  it  was  decided.  Mr.  Justice  Grose  on 
that  occasion  differed  from  the  rest  of  the  Court,  and  his 
opinion  was  afterwards  held  to  be  correct.  The  rule  is 
well  laid  down  by  Mr.  Justice  Chambre  in  the  case  of 
Tapp  y.  Lee  (a),  as  aJso  by  my  Lord  Chief  Justice  on  the 
ISwmer  motion  in  this  cause.  It  had  there  been  insisted^ 
fm  the  part  of  the  defendant,  **  that  it  was  not  sufficient 
for  a  plaintiff,  in  order  to  ground  an  action  for  deceit 
against  the  defendant  for  misrepresenting  or  mis-stating 
the  circumstances  or  character  of  a  third  person,  to  shew 
that  the  representation  is  false  within  the  knowledge  of  the 
party  making  it,  and  that  damage  has  actually  accrued 
to  tlie  person  to  whom  it  was  made;  but  that  he  must 
abo  shew  that  the  defendant  was  actuated  .by  malice  or 
iOBue  interested  motive."  But,  his  Lordship  said — '^  I  am 
not  aware  of  any  authority  for  such  a  proposition,  and  it 
i^pears  to  me  to  be  immaterial  what  the  motive  might  be. 
l%e  law  will  infer  an  improper  motive,  if  a  party  make  an 
incorrect  or  wrong  statement,  if  such  statement  be  shewn 
to  be  false  within  his  own  knowledge,  and  is  proved  to 
have  occasioned  a  damage  or  injury  to  the  person  to  whom 
it  is  made."  In  the  present  instance  it  is  manifest  that  the 
Jury  merely  intended  to  distinguish  between  the  imputa- 
tion of  sordid  motives  in  the  defendant,  and  that  which 
constituted  a  legal  fraud.  I  am  therefore  of  opinion  that 
there  is  no  pretence  for  disturbing  the  verdict. 

Mr.  Justice  Gaselee. — It  seems  to  me  that  the  only 

(a)  3  Bos,  &  Pul.  371,  cited  ante,  Vol.  4,  p.  70. 
VOL.  IV.  C  C  C 
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possible  doubt  that  could  arise  in  this  case  is,  whether  this 
verdict  was  a  perfect  finding.     Had  it  stood  alone,  there 
might  perhaps  have  been  some  ground  for  doubt;  bu^ 
when  it  comes  to  be  explained,  as  my  Lord  Chief  Justice 
has  explained  it,  all  doubt  is  removed,  and  the  finding  ap- 
pears correct.    That  which  the  Jury  understood  by  a  frau- 
dulent intention  was,  a  sordid  motive  arising  from  personal 
interest:  and  that  species  of  fraud  they  meant  to  negative. 
If,  however  (as  is  perfectly  clear  upon  the  facts  of  the 
case),  the  defendant  intended  to  deceive  the  plaintiffs  m 
the  representations  he  made  as  to  the  character  and  cir- 
cumstances of  JacquCf  and  damage  resulted  to  the  plain- 
tiffs, that  is  what  the  law  calls  a  fraud,  and  is  sufficient  to 
support  the  action. 

Mr.  Justice  Bosanquet. — The  obvious  meaning  of  the 
finding  is,  that  the  Jury  thought,  that,  though  the  defend- 
ant had  been  guilty  of  fraud  in  the  legal  acceptation  of  the 
term^  still  that  his  object  was  not  to  benefit  himself  there- 
by, but  probably  to  do  a  service  to  the  person  he  was  re- 
commending. But,  whatever  might  have  been  his  motiTes, 
he  is  liable  for  the  consequences  of  his  false  representations, 
inasmuch  as  they  were  false  within  his  own  knowledge,  and 
occasioned  injury  to  the  plaintiffs.  There  is  consequently 
no  ground  for  disturbing  the  verdict. 

Rule  refused. 


^"'•'f^'  Scott  v.  Larkins. 

Nov,  IIM. 

Hofy  Thurtday  ON  a  former  day  in  this  term,  Mr.  Serjeant  Wilde  ob- 

day,  and  there-  taiucd  a  rule  nisi  to  sct  aside  a  writ  of  capias  ad  satisfad' 

^oned^asone  ^^^^  issued  in  this  causc,  on  the  ground  of  irregularity. 

dI%!?L^*'  The  irregularity  complained  of  was,  that  the  first  writ  of 

feu  against  bail 
to  lie  in  the  office. 
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scire  facias  (a)  had  not  lain  in  the  office  the  time  required         i830. 
by  the  practice  of  the  Court,  viz.  four  clear  juridical  days. 
The  writ  lay  from  Saturday  until  the  Friday  following, 
the  intervening  Thursday  being  Holy  Thursday. 

Mr.  Serjeant  Taddy  now  shewed  cause  upon  an  affida- 
vit which  stated  that  the  office  was  open  on  Holy  Thurs- 
day as  upon  any  other  holiday.  He  referred  to  the  case 
of  CressweU  v.  Green  (6),  where  it  was  held  that  an  inter- 
vening Sunday  is  to  be  reckoned  as  one  of  the  eight  days 
in  full  term  given  to  bail  to  render  their  principal  after  the 
return  of  the  writ. 

Mr.  Serjeant  Wilder  in  support  of  his  rule. — Holy 
Thursday  is  to  all  intents  the  same  as  Sunday.  It  is  true 
that,  on  the  former  day,  search  may  be  made  in  the  office ; 
but  that  is  only  on  payment  of  extra  fees,  which  is  not 
within  the  intention  of  the  rule.  Wathen  v.  Beaumont  (c), 
and  Howard  v.  Smith  (c/),  are  authorities  to  shew  that  an 
intervening  Sunday  is  not  to  be  reckoned  as  one  of  the 
four  days. 

Lford  Chief  Justice  Tindal. — The  object  of  the  rule  is, 
that  the  bail  should  have  four  clear  days  in  which  to  go 
freely  to  search  in  the  office  to  ascertain  whether  any 
writ  has  been  lodged  in  the  cause  against  them.  If  it  had 
appeared  in  the  plaintiff's  affidavit,  that  the  office  was  open 
on  Holy  Thursday  as  on  any  other  day,  that  might  have 
been  an  answer  to  the  motion ;  but  it  is  very  guardedly 
sworn,  that  the  office  is  open  on  that  day  as  upon  other 
holidays.    Nowj  we  know  that,  under  these  circumstances, 

(a)  The  Sheriff  had  been  direct-  Vol.  2,  p.  479),  expressed  ex- 

ed  to  return  two  nihiU — a  practice  treme  disapprobation. 
of  which  the  Court,  upon  this  as         (^)  14  East,  53/. 
well  as  on  other  occasions  (see         (c)  1 1  East,  2/ 1 . 
Bcddmgton  v.  Beddington,  Ante,  (d)  1  Bam.  &  Aid.  528. 
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search  could  only  be  made  on  payment  of  extra  fees. 
The  bail  do  not  therefore  seem  to  haye  been  placed  in  the 
situation  in  which  it  was  intended  that  they  should  be 
placed. 

Cases  of  this  description,  where  the  Sheriff  is  directed 
to  return  two  nihils  (doing  violence  to  the  language  of  the 
writ),  ought  to  be  watched  as  narrowly  as  possible.  It  is  a 
practice  that  is  not  founded  in  good  sense — 


The  rest  of  the  Court  concurring — 


Rule  absolute. 


Friday, 
Nov.  \2th. 

The  defend- 
ants were  ap- 
pointed direc« 
tors  of  a  joint 
stocic  company 
for  supplying 
the  town  of 
Brighton  with 
water,  attended 
meetings  of  the 
directors,  and 


DouBLEDAY  r.  MusKETT  and  LOUSADA. 

X  HIS  was  an  action  of  assumpsit  for  work  and  labour 
performed  by  the  plaintiff^  an  excavator,  for  a  joint-stock 
company  which  was  about  to  be  established  for  the  sup- 
plying the  town  o(  Brighton  with  water,  of  which  compauj 
the  defendants  were  alleged  to  have  been  directors. 
The  cause  was  tried  before  Mr.  Justice  Gaselee,  at  the 
J     ,       Summer  Assizes  for  the  county  of  Sussex,  in  1829.    The 

accepted  and  ^  w 

paid  the  first  in-  evidence  was  as  follows  :— 

stalment  upon  ^,  .  .  •      -.    i    •         ^        ^ 

the  number  of  The  Company  m  question  was  projected  m  August^ 
to  quaUfV^ them  ^^25.  A  meeting  of  parties  desirous  of  becoming  man- 
to  act  as  direc-    jjers  was  held  on  the  9th  of  September,  in  that  year,  ftr 

tors.    Thereso-  i.  i  .  ,  ,  « 

lutions  entered    the  purpose  of  establishing  the  concern,  when  the  foUow* 

into  at  the  first     •  i   ^-  j 

formaUonofthe  ^"g  resolutions  were  passed:— 

company,  and 
the  prospectus 

subsequently  is-       **  Rcsolvcd — That  a  Company  be  formed  for  the  better 

that  an  act  of  supplying  with  water  the  inhabitants  of  the  several  pa- 
Parliament 

would  be  applied  for  to  regulate  and  establish  the  company.  After  the  defendants  had  oeiscd  li 
attend  meetings  of  the  company,  the  directors  advertised  for  tenders  for  the  ezcaTattoo  of  Rser> 
Toirs,  and  employed  the  plaintiff  to  do  the  necessary  works : — Heid,  that  the  defendants  (tkcy 
having  once  accepted  the  office  of  directors,  and  not  having  since  done  any  act  to  divest  themsdnt 
of  the  responsibility  attached  to  that  character)  were  liable  to  the  plaintiff  for  the  work  done  by 
him,  although  they  were  not  actually  parties  to  the  contract,  and  although  no  act  of  ~ 
for  incorporating  the  company  had  b^n  obtained. 
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risbes  of  Brighihelmstone,  Have,  Preston,    OvingdeaH,         ISdO. 
and  RoUingdean,  in  the  county  of  Sussex,  to  consist  of     doobleday 
the  several  persons  now  present,  and  such  others  as  shall  «. 

become  subscribers,  subject  to  the  regulations  now  and 
hereafter  to  be  made — 

**  That  the  said  company  be  called  The  Brighton  Water 
Campemtf-^ 

"  That^  for  the  purpose  aforesaid.  Mollis  Solly  and 
E,  H.  Creasy,  now  present,  be  a  committee  of  the  di- 
rectors of  the  said  company,  together  with  Major  V,  Rus* 
sell,  J.  B.  Lousada,  and  J.  A.  Muskett  (the  defendants), 
if  they  accept  such  appointment,  for  the  general  manage- 
ment of  the  affairs  of  the  said  company — 

'*  That  Mollis  Solly,  Esq.,  be  the  chairman  of  the  said 
company  of  directors — 

**  That  Major  Russell  be  the  deputy  chairman — 

**  That  Messrs.  Tamplin  ^  Co.  be  the  treasurers  or 
bankers  of  the  said  company — 

'*  That  Mr.  George  Chapman  be  the  clerk  and  solici- 
tor of  the  same — 

''  That  application  to  Parliament  be  made  in  the  ensuing 
session  for  a  bill  to  carry  into  effect  the  said  undertaking; 
and  that  the  solicitor  do  give  the  usual  and  necessary 
notices." 

The  defendants  consented  to  become  directors  of  the 
company,  and  certain  shares  therein  were  allotted  to  them, 
upon  which  they  paid  the  first  instalments.  The  follow- 
ing were  minutes  or  entries  in  the  books  of  the  company, 
of  the  resolutions  entered  into  at  two  several  meetings 
held  on  the  17th  o{  September. 

*'  Present,  Mollis  SoUy,  E.  H.  Creasy,  Major  Russeli, 
B.  Gregory,  J.  B.  Lousada,  C/tarles  Gell,  G.  A.  Muskett, 
G.  Chapman, 

'*  Resolved — That  the  minutes  of  the  meeting  held  on 
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1830.  the  9th  day  of  September  instant,  be  confinned— Tbat 
the  sum  of  100,000/L  be  subscribed  in  one  thousand  shares 
of  100/.  each ;  and  that  the  sum  of  21.  lOs.  per  share  be 
MusKETT.  p^j^  jjjj^  jljg  hands  of  the  treasurers  at  the  time  subscrib- 
ing— That  twenty  shares  be  the  qualification  or  number 
to  be  held  by  each  person  in  the  direction. 

(Signed)     H.  Solly,  Chairman." 

At  an  adjourned  meeting,  held  the  same  day : — 

"  Present,  Major  Russell,  Charles  Gell,  E.  H.  Creasy ^ 
George  Chapman,  and  G.  A.  MusketU 

"  Mr.  C/tapman  reported  to  the  meeting,  that,  haTiog 
seen  Mr.  Kemp  this  day,  since  the  former  meeting,  Mr. 
Kemp  consented  that  a  trial  for  water  should  be  made  by 
the  company  on  White  Hawke  Hill,  without  any  charge 
on  his  part  for  the  same.*' 

A  meeting  was  also  held  on  the  19th  September,  at 
which  it  was  resolved  that  a  trial  for  water  should  be  made 
on  IVTiiie  Hawke  Hill;  and  that  a  call  should  be  made  of 
2U  \0s.  on  each  share.  The  defendant  Muskett  was  pre- 
sent at  this  meeting. 

On  the  ^8th  October,  another  meeting  was  held,  at 
which  the  defendant  Lousada  was  present;  but  neither 
of  the  defendants  attended  any  of  the  subsequent  meet- 
ings of  the  company. 

On  the  30th  December,  a  further  meeting  was  held, 
when  the  engineer  who  had  been  employed  by  the  comr 
pany  for  the  purpose  of  boring  for  water  on  White  Hawke 
Hill,  reported  that  water  had  been  found,  and  handed  in 
an  estimate  of  the  probable  expense  of  the  undertaking. 

On  the  3rd  January,  1826,  the  following  adTcrtiae- 
nient  for  tenders  for  excavating  and  forming  reserroirs, 
was  inserted  by  the  directors  in  a  Brighton  newspaper:— 
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Brighton  Water  Company.  1830. 

To  excavators,  diggers,  and  others.  d^^IIIIIt 

The  directors  of  the  Brighton  Water  Company  are  «• 

ready  to  receive  proposals  for  excavating  and  removing 
the  earth  and  chalk  for  forming  one  or  more  reservoirs. 
Particulars  may  be  had  between  the  hours  of  ten  and 
twelve  in  the  forenoon^  at  the  office  of  Mr.  Chapman,  soli- 
citor. No.  1,  Dorset  Gardens,  where  the  plan  and  speci- 
fications may  be  seen.  The  tenders  are  required  to  be 
delivered  on  or  before  the  13th  instant.** 

The  plaintiff  sent  in  a  tender,  which  was  accepted  by 
.the  directors,  and  the  work  for  which  the  action  was 
brought  was  accordingly  done. 

On  the  16th  January,  a  prospectus  was  issued  detail- 
ing the  object  for  which  the  company  was  formed.  This 
prospectus  was  headed,  "  The  Brighton  Water  Com- 
pany ;'*  and,  after  giving  the  names  of  the  directors  (a* 
mongst  which  were  those  of  the  defendants),  engineer,  and 
solicitor,  stated,  inter  alia,  as  follows]: — 


(( 


That  a  company  had  been  formed  for  the  ample  sup- 
ply of  Brighton  and  its  vicinity  with  pure  and  unconta- 
minated  water — 

'•That  the  Brighton  Water  Company  had  been  suc- 
«  cessful  in  obtaining  an  abundant  supply  of  water  from  a 
.  spring  into  which  they  had  already  sunk  a  shaft,  in  the 
vicinity  of  the  town ;  and  were  rapidly  proceeding  in  the 
construction  of  reservoirs  and  other  requisite  works;  on 
the  establishment  of  which  they  had  agreed  for  the  pur- 
chase of  ample  plots  of  freehold  ground,  in  situations  the 
most  advantageous,  and  at  such  an  elevation  as  would 
enable  them  to  supply  the  whole  town — 

"  That  application  would  be  made  to  Parliament  in  the 

.  then  session  J^or  leave  to  bring  in  a  bill  to  regulate  and  estab^ 

Ush  the  company;  for  which  proper  notice  would  be  given — 
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ISdO.  '^  Tbat  tbe  undertaking  consisted  of  one  thousand 

"     ^    "       shares;  and  that,  towards  the  disbursement  for  the  lands 
0.  agreed  for,  and  for  every  expense  of  completing  the  works 

requisite  for  the  supply  o{  Brighton,  according  to  the  pkmi 
and  estimates  of  the  company's  engineeri  including  sucif 
mains  as  should  allow  of  their  future  extension,  the  cafritil 
proposed  to  be  raised  was  25,000/.,  being  25L  per  sban, 
of  which  21. 10s.  per  share  was  payable  at  the  time  of  suIh 
scribing,  and  the  remainder  by  quarterly  instalments — 

*'  That  a  discount  of  5/.  per  cent,  per  annum  would  be 
allowed  to  any  proprietor  chusing  to  pay  his  instalments 
in  advance — and 

*'  That  a  proprietorship  of  twenty  shares  should  be  a  di- 
rector's qualification." 

The  plaintiff's  tender  was  accepted;  and  at  a  meeting 
held  on  the  30th  March,  1826,  a  resolution  was  entered 
into  by  the  directors,  agreeing  to  pay  him  for  the  excava* 
tions  at  a  certain  rate  per  square  yard.  No  act  of  Parlia- 
ment for  incorporating  the  company  was  obtained;  and 
ultimately  the  project  was  abandoned.  There  was  no 
evidence  that  the  defendants  had  ever  ceased  to  be  direc- 
tors. 

The  learned  Judge  left  it  to  the  Jury  to  say,  whether 
the  defendants  had  agreed  to  become  directors,  and  had 
acted  as  such,  and  paid  the  deposit  on  the  shares  allotted 
to  them  in  that  capacity;  telling  them^  that,  if  they  had 
done  so,  they  were  liable  for  the  plaintiflfs  demand. 

The  Jury  returned  a  verdict  for  the  plaintiff — damages, 
598/.  17*.  6rf. 

Mr,  Serjeant  Wilde,  in  Michaelmas  Term,  1829^  obtain* 
ed  a  rule  nisi  that  this  verdict  might  be  set  aside,  and  a 
nonsuit  entered,  on  the  ground  that  it  was  not  warranted  by 
the  evidence. — He  submitted  that  the  defendants  were  not 
partners  in  any  joint  concern;  that  the  object  for  which 
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the  proposed  company  was  to  be  established  was  rery  li-         1890* 
mited.  and  could  not  be  effected  without  the  sanction  of      "    "     " 

DOVBLBDAT 

an  act  of  Parliament;  that  neither  of  the  defendants  had  9. 

taken  part  in  any  proceedings  of  the  company  since  the 
meeting  of  the  SSth  October,  1825;  that  they  had  had  no 
notice  of  the  contract  entered  into  by  the  rest  of  the  direo- 
fors  with  the  plaintiff;  and  that  the  mere  fact  of  their  har- 
iog  long  antecedently  to  the  date  of  the  contract  attended 
meetings  of  the  company,  gave  their  co-directors  no  implied 
authority  to  bind  their  credit  to  an  unlimited  extent  in  the 
prosecution  of  an  unsanctioned  speculation. 

The  case  stood  OTcr  for  the  decision  of  Fox  ▼.  Clif" 
ion  (a),  which  it  was  supposed  would  decide  the  general 
question  inrolved  in  this  and  several  other  similar  cases. 
Judgment  having  been  given  in  that  case  at  the  close  of 
the  last  term,  and  the  relative  situations  of  the  defendants 
in  that  case  and  the  present  differing,  cause  was  on  a  for- 
mer day  in  this  term  shewn  against  this  rule  by — 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Jones. — ^There  is 
BO  pretence  for  disturbing  this  verdict.  It  appears  thati 
at  a  meeting  held  on  the  9th  September,  18S5,  it  was  re- 
solved that  a  company  should  be  formed  for  certain  pur- 
poses; luid  that  certain  persons  (amongst  whom  were  the 
defendants)  should  be  a  committee  of  directors  for  the 
general  management  of  the  affairs  of  the  company.  The 
defendants  were  not  present  at  this  meeting;  but^  on  the 
17th  of  the  same  month,  another  meeting  was  held,  at 
which  both  the  defendants  were  present,  when  it  was  re- 
wdved  that  the  minutes  of  the  meeting  held  on  the  9th 
should  be  confirmed.  The  defendants,  therefore,  accept- 
ed the  appointment  of  directors  for  the  management  of  the 
aflbirs  of  the  company.    They  afterwards  attended  other 

(a)  Ante,  p.  676. 
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1830.         meetings,  and  were  parties  to  the  resolutions  adopted 
J     "'^^       those  meetings;  and  they  also  accepted  the  number 

DOUBLEDAY  O     '  -^  * 

o.  shares  necessary  to  qualify  them  to  act  as  directors,  i 

paid  the  deposits  thereon.  Being  thus  once  fairly  dotl 
•  with  the  character  of  directors,  they  became  liable  for 
debts  incurred  by  the  authority  of  the  committee,  and 
mained  so  liable  at  the  time  the  contract  upon  which  1 
action  is  brought  was  entered  into  by  their  co-direct 
with  the  plaintiff;  they  having  done  nothing  to  relieve  th< 
selves  from  the  responsibility  imposed  upon  them  by  tl 
acceptance  of  the  office  of  directors.  The  present  casi 
on  that  ground  distinguishable  from  Fox  v.  Clifion,  i 
the  other  previous  decisions  upon  the  subject. 

Mr.  Serjeant  fVikle  and  Mr.  Serjeant  Andrews  (for  M 

kett),  and  Mr.  Serjeant  SpanMe  (for  Lousada),  in  supji 

of  the  rule. — This  is  not  the  case  of  a  trading  partnersl 

and  therefore  it  is  not  within  the  rule  as  to  the  impl 

\  agency  of  partners.     It  is  material  to  consider  the  nat 

of  the  concern.  One  of  the  conditions  of  the  formatioi 
the  company  was,  that  it  should  be  carried  on  solely 
the  authority  of  an  act  of  Parliament.  Such  were 
terms  upon  which  the  defendants  consented  to  become 
rectors.  They  were  not  the  persons  who  actually  g; 
the  order  for  the  work  in  question;  neither  were  they  | 
ties  to  the  resolution  empowering  the  directors  to  proo 
with  the  undertaking  and  advertise  for  tenders.  The  o 
act  authorized  by  either  of  them  was  that  of  boring  for  ^ 
ter;  a  mere  trial  for  the  purpose  of  determining  whet 
or  not  certain  land  that  had  been  offered  to  them  was  si 
able  for  the  purposes  of  the  company.  An  associate  in 
undertaking  of  this  description  gives  such  authority  o 
to  bind  his  credit  as  is  necessary  for  the  furtherance  of 
design  of  the  association.  The  learned  Judge  merely  1 
it  to  the  Jury  to  say  whether  the  defendants  were  dir 
tors,  and  had  paid  the  instalments  on  the  shares  aflotl 
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to  them  in  that  capacity.     But  something  more  should         l^^- 
have  been  inquired  into,  viz.  whether  they  had  done  any     doubleday 
act  to  shew  that  they  meant  to  involve  themselves  to  an  v. 

imlimited  extent,  or  gave  an  unlimited  or  unconditional 
authority  to  their  co-directors  to  pledge  their  credit  fur- 
ther than  for  the  purpose  of  procuring  an  act  of  Parlia- 
ment, in  pursuance  of  the  resolution  to  that  effect  entered 
into  at  the  meeting  of  the  9th  September. 

Lord  Chief  Justice  Tindal. — ^The  question  is,  whether 
the  two  defendants  entered  into  the  joint  contract  for  the 
work  and  labour  in  respect  of  which  this  action  is  brought. 
To  establish  that  fact,  it  was  not  necessary  to  shew  that 
they  actually  signed  any  joint  contract;  it  will  be  enough 
to  shew  that  they  have  suffered  themselves  to  be  held  out 
as  parties  thereto.  The  contract  was  entered  into  on  the 
16th  January,  1826;  it  consisted  of  a  tender  sent  in  by 
the  plaintiff  on  that  day  in  consequence  of  an  advertise- 
ment inserted  on  the  7th  in  a  Brighton  newspaper  by  or- 
der of  the  directors.  Let  us  see  the  situation  of  these  de- 
fendants at  the  time  of  that  advertisement — whether  they 
were  at  that  time  directors,  or  had  allowed  themselves  to 
be  held  out  to  the  world  as  such ;  for,  by  the  terms  of  that 
advertisement,  the  directors  of  the  company  became  liable 
lor  the  work  in  question.  The  advertisement  was  as  fol- 
lows : — "  The  directors  of  the  Brighton  Water  Company 
are  ready  to  receive  proposals  for  excavating  and  remov- 
ing the  earth  and  chalk  for  forming  one  or  more  reservoirs. 
Particulars  may  be  had  between  the  hours  of  ten  and 
twelve  in  the  forenoon,  at  the  office  of  Mr.  Chapman,  so- 
Ucitor,  No.  1 ,  Dorset  Gardens,  where  the  plan  and  speci- 
fications may  be  seen.*'  If,  then,  the  defendants  by  their 
conduct  authorized  the  publication  of  that  advertisement, 
they  are  equally  liable  with  the  rest  of  the  directors.  It 
appears  that  they  accepted  the  office  of  directors,  attended 
at  several  meetings  of  the  directors^  and  purchased  the 
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1830.        number  of  shares  requisite  to  qualify  them  to  act  in  that 
capacity.     They  were,  therefore,  not  only  directorsi  but 


DOUBLEDAT 


MUSKKTT. 


V.  were  actually  interested  in  the  funds  of  the  concern.    It 

is  sufficienti  however^  to  say  that  they  were  directors,  and 
acted  as  such.  Having  retained  their  character  of  direc- 
tors up  to  the  month  of  September,  1825,  what  have  the; 
since  done  to  divest  themselves  of  that  character?  It  ce^ 
tainly  was  competent  to  them  at  any  time  to  retire  from 
the  direction:  but,  unless  they  have  expressly  done  so, 
and  have  allowed  their  names  still  to  be  used,  they  musX 
take  the  consequences ;  they  stand  in  the  like  situation  with 
the  members  of  a  partnership  who,  after  they  have  seceded 
from  the  firm,  still  allow  their  names  to  remaui  exposed  to 
view  over  a  shop  door.  It  has  been  contended,  on  the 
part  of  the  defendants,  that,  in  incurring  the  liability  in 
question,  the  directors  exceeded  their  authority  as  direc- 
tors, inasmuch  as  the  prospectus  held  out  that  an  act  of 
Parliament  would  be  applied  for,  to  regulate  the  concerns 
of  the  company.  No  doubt  such  a  course  would  be  more 
convenient  for  the  government  of  such  a  body,  as  they 
would  thus  obtain  power  to  lay  down  pipes,  to  sue  and  be 
sued  in  the  name  of  one  of  their  officers,  and  the  like;  bok 
it  no  where  appears  that  the  obtaining  of  an  act  of  Parlii* 
ment  was  held  out  as  a  condition  precedent  to  the  fonnft* 
tion  of  the  company:  neither  does  the  advertisement  say 
any  thing  about  an  act  of  ParUament.  It  is  true  that  die 
prospectus  stated  that  an  act  would  be  applied  for;  but  it 
was  clearly  understood  that  the  works  were  to  go  on  in 
the  mean  time. 

The  defendants,  therefore,  having  once  accepted  the  ci' 
fice  of  directors,  and  having  done  nothing  to  rid  tbas- 
selves  of  the  responsibilities  attached  to  that  office,  the  only 
question  to  be  considered  was,  whether  they  had  allowed 
themselves  to  be  held  out  to  the  plaintiff  as  directors  at 
the  time  the  contract  for  the  work  in  question  was  entered 
into.    Upon  the  evidence  given  at  the  trial,  I  think  the 
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Jury  could  come  to  no  other  conclusion;  and  therefore  I         1830. 
think  the  verdict  ought  not  to  be  dirturbed. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  Joint 
stock  coQipanies  have  of  late  years  given  rise  to  a  great 
deal  of  discussion  in  WeHminster^HaU.  At  first,  tbey 
were  compared  to  common  cases  of  partnership;  but,  in 
the  late  case  of  Fox  v.  Clifton^  which  was  decided  upon 
the  fullest  consideration,  the  Lord  Chief  Justice  stated 
three  grounds  upon  which  the  liability  of  parties  embark- 
ing in  projects  of  this  nature  rests  (a),  viz.Jirsi,  whether,  at 
die  time  of  making  the  contract,  the  defendants  were  part* 
ners  in  the  concern — secondly,  admitting  that  they  were 
not  partners  in  fact,  whether  they  had  by  their  conduct 
beld  themselves  out  to  the  plaintiffs  as  partners,  or  allow- 
ed themselves  to  be  so  represented,  at  the  time  of  making 
the  contract — thirdly,  whether,  admitting  the  defendants 
to  have  been  at  one  time  dormant  partners  in  the  concern, 
Boy  one  of  them  had  ceased  to  be  a  partner  before  the  con- 
tract in  question  was  made.  The  second  point  considered 
in  that  case  goes  the  length  of  fixing  these  defendants. 
They  were  not  partners  in  the  general  sense  of  the  term, 
but  they  suffered  themselves  to  be  held  out  as  partners. 
They  allowed  their  names  to  appear  as  directors  in  the 
prospectus  issued  by  the  company;  they  also  attended 
tiaaee  meetings  of  the  directors,  and  appropriated  to  them- 
selves the  number  of  shares  required  to  qualify  them  to 
act  as  directors.  The  defendants,  therefore,  were  parties 
to  the  advertisement  for  tenders  for  the  work  in  question, 
and  knew  of  the  work  being  done,  and  expressed  no  dis- 
satisfaction; neither  have  they  done  any  act  to  divest 
themselves  of  the  character  of  directors,  or  of  the  respon- 
libility  belonging  to  that  character. 

(a)  v^n/e,  Vol.  4,  p.  711. 
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1830.  Mr.  Justice  Gaselee  was  not  present  at  the  argument, 

and  therefore  declined  expressing  his  opinion. 


DOUBLEDAT 
MUSKETT. 


Mr.  Justice  Bosanquet. — I  concur  in  opinion  with  m; 
Lord  Chief  Justice  and  my  Brother  Park  that  there  is  no 
ground  for  disturbing  the  verdict  that  has  been  found  in 
this  case.  It  appears  that  the  learned  Judge  who  tried 
the  cause  left  it  to  the  Jury  to  say  whether  the  defendants 
had  accepted  the  office  of  directors.  At  the  first  forma- 
tion of  the  company,  the  defendants  were  invited  to  become 
directors;  and,  though  they  did  not  immediately  assent, 
they  afterwards  attended  several  meetings  of  the  company. 
Having,  therefore,  once  consented  to  become  directors, 
and  having  acted  as  such,  and  done  nothing  to  discharge 
themselves  or  disavow  the  liabiUty  imposed  upon  them  by 
that  character,  and  the  work  in  question  having  been  done 
under  the  sanction  of  the  board  of  directors,  and  being 
within  the  scope  of  their  authority  as  such,  and  essential 
to  the  interests  of  the  company,  the  defendants  are  cleariy 
liable.  I  entirely  agree  with  the  doctrine  laid  down  in  the 
case  of  Nockells  v.  Crosby  (a).  It  was  there  held,  that,  if 
the  projectors  of  a  scheme,  to  be  carried  on  by  subscrip- 
tion, induce  a  number  of  persons  to  subscribe  their  mo- 
ney in  the  purchase  of  shares,  and  the  scheme  is  abandon- 
ed before  it  comes  into  operation,  the  subscribers  are  en- 
titled to  maintain  an  action  for  money  had  and  recdved 
against  the  projectors  for  the  whole  money  subscribed, 
free  from  any  deduction  for  expenses  incurred  in  the  fat' 
mation  of  the  plan.  It  is  but  just  that  parties  originating 
a  scheme,  and  assuming  to  act  as  directors  thereof,  shonU, 
on  its  proving  unsuccessful,  bear  the  expenses  incurred  in 
endeavouring  to  carry  it  into  execution. 

It  is  not  necessary  in  a  case  of  this  description  to  sheir 
that  the  defendants  actually  gave  the  order  for  the  work 

(a)  5  Dow.  &  Ryl.  761 ;  5.  C.  3  Bam.  &  Cress.  814. 
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le,  or  signed  any  contract  relating  thereto.    It  is  suffi-         1830. 

It  if  the  order  be  given  by  the  Koard  of  directors,  to  ^^     """^^ 

O  J  '  DOUBLEOAT 

der  all  the  directors  liable.  v. 

Kule  discharged. 


Roe,  on  the  demise  of  Durant,  v.  Moore.  Friday^ 

Nov.  I9th. 

9IS  was  an  action  of  ejectment.  By  a  memorandum  in  ejectment, 
nriting  made  between  George  Durant  (the  lessor  of  the  ^nd^j  ^^' 
\itiff)f  of  the  one  part,  and  Thomas  Moore,  of  the  other  p^en  the  un- 

^  ^  r       »  »  dertakingto 

;,  it  was  agreed  that  Moore  should  hold  and  enjoy  a  give  the  plain- 
tin  messuage  and  farm,  called  Tong  Farm  and  Vaux^  the^termprece- 
p  situate  in  the  parish  of  Tongy  as  tenant  to  the  said  ^"^he^ii 
Tiie  Durant,  for  and  during  the  term  of  one  year  obtain  a  verdict, 

and  has  also  cn- 

I  the  25th  March  then  last,  and  so  from  year  to  year  tered  into  the 
K)th  parties  should  think  fit,  determinable  at  the  end  Jh^wosutc- 
ny  year  upon  either  party  giving  to  the  other  six  ties,  topaycosta 

.       f  ..  ..  .  *nd  damages, 

ths'  notice  in  writing  of  his  intention  to  make  void  the  both  which  are 
ement,  under  a  reserved  yearly  rent  of  290/.  At  ^i^e^A,ls7, 
haelmas,  1829,  a  notice  was  served  on  Moore,  re-  af^rwarS'sue' 
tng  him  to  deliver  up  possession  at  Lady-day,  1830.  out  a  writ  of 

,  .  _  error  upon  the 

tiavmg  held  over,  the  present  action  was  brought.  judgment,  so  as 

he  tenant  Moore,  on  being  permitted  to  come  in  and  of  pro™edin^^ 
ad,  besides  the  common  consent  rule,  had  given  the  j^t^.o^t  enter- 

^  ^  ^  ing  into  a  fur- 

nrtaking,  and  entered  into  the  recognizance  required  ther  recogni- 
ie  1st  section  of  the  1  Geo.  4,  c.  87,  viz.  an  under-  gureiiet,  with 
ig,  "  in  case  a  verdict  should  pass  for  the  plaintiff,  to  ^anMo'the"'" 
him  a  judgment  to  be  entered  up  of  the  term  next  provisions  of  the 

''       °  ,  .  ,  16  &  17  Car,  2, 

eding  the  time  of  trial  ;*'  and  a  recognizance  with  two  c.  8,  s.  3. 
ies  in  the  sum  of  300/.,  conditioned  to  pay  the  costs 
damages  which  should  be  recovered  by   the  plain- 

(a)  See  the  section  set  out  in  the  judgment,  post. 
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1830.  The  cause  was  tried  before  Mr.  Justice  Baanqudf  it 

the  last  Summer  Assizes  for  Shrewsbury,  when  a  TCidiet 
was  found  for  the  plaintiff. 

The  defendant  obtained  a  writ  of  error^  which  was  tested 
on  the  10th  August  (the  day  of  the  trial),  returnable  on 
the  Morrow  of  All  Souls,  and  allowed  and  served  on  the 
11th.     On  the  ISth,  he  entered  into  the  recognisance  to 
prosecute  the  writ  of  error  (his  own  recognizance  only) 
conformably  to  the  provisions  of  the  statute  16  &  17  Gsr. 
2,  c.  8,  s.  3,  for  staying  execution  on  bringing  writs  of  er- 
ror upon  judgments  in  ejectment.     On  the  18th  August, 
the  plaintiff's  agent  took  out  a  summons  for  the  defiendsnt 
to  shew  cause  why  execution  should  not  issue  upon  the 
judgment,  notwithstanding  the  writ  of  error.      On  the 
26th,  the  summons  came  on  to  be  heard  before  Mr.  Jus- 
tice Gaselee,  who  thereupon  ordered  *'  that  the  said  de- 
fendant should,  within  ten  days,  in  addition  to  the  reco^ 
nizance  already  entered  into  by  him  on  bringing  the  viit 
of  error,  procure  two  suflScient  sureties  to  enter  into  se- 
cognizance  in  300/.  each,  with  such  condition  as  should 
be  conformable  to  the  provisions  made  for  staying  ezecn* 
tion  on  bringing  writs 'of  error  upon  judgments  in  actioni 
of  ejectment,  by  the  statute  16  &  17  Car.  2,  c.  8;  and^ 
further,  that,  in  default  thereof,  the  lessor  of  the  plaintiff 
should  be  at  liberty  to  issue  execution.*' 

The  defendant  not  having  complied  with  this  ordeTj 
the  writ  issued,  and  he  was  turned  out  of  possession. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  that  the  order  of  the  learned  Judge,  sol 
the  writ  of  habere  facias  possessionem  consequent  thereoUf 
might  be  set  aside,  and  the  possession  of  the  premises  is 
question  restored  to  the  defendant. — He  submitted  thit 
the  defendant  had  done  all  that  was  required  of  him,  hj 
entering  into  the  recognizance  under  the  16  &  17  Car. 
2,  c.  8;  and  that  the  further  security  given  to  the  plaintiff 
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by  the  8rd  section  of  the  1  Geo.  4^  c.  87^  was  only  necessary        1630. 
where  the  defendant  applied  to  the  Judge  to  stay  execu- 
tion upon  the  judgment,  and  not  where  the  proceedings 
were  stayed  by  a  writ  of  error. 

Mr.  Serjeant  Russell  now  shewed  cause. — If  the  prac- 
tice contended  for  on  the  part  of  the  defendant  be  al- 
lowed to  prevail^  the  object  of  the  statute  1  Geo.  4^  c.  87, 
will  be  altogether  defeated.  The  bringing  of  a  writ  of 
error  does  not  necessarily  operate  as  a  supersedeas.  If  it 
be  sued  out  contrary  to  good  faith  or  to  the  undertaking 
of  the  party,  the  Court  will  not  allow  it  to  take  effect  as  a 
stay  of  proceedings.  In  Cave  v.  Massey  {a\  where  the 
defendant  had,  as  matter  of  indulgence,  obtained  time  to 
plead,  on  the  condition  of  giving  the  plaintiff  judgment  as 
of  the  term  in  which  the  time  was  obtained,  it  was  held  that 
he  must  give  an  available  judgment,  and  could  not  after- 
wards bring  a  writ  of  error.  And,  in  Doe  d.  Morgan  v. 
Roe  (6),  in  ejectment,  the  tenants  in  possession  having  un- 
dertaken to  appear,  entered  into  the  common  consent 
mle,  pleaded  insianter,  and  took  short  notice  of  trial,  and 
made  no  defence  at  the  trial,  but  sued  out  a  writ  of  error 
when  judgment  was  signed — the  Court  allowed  the  lessor 
of  the  plaintiff*  to  sue  out  execution  on  his  judgment  against 
die  casual  ejector  (c).  Upon  the  sound  construction  of 
die  statute  I  Geo.  4,  c.  87,  it  clearly  is  not  competent  to 
a  defendant  in  ejectment  to  sue  out  a  writ  of  error,  so  as 
to  stay  the  proceedings,  and  deprive  the  lessor  of  the 
plaintiff*  of  his  right  to  immediate  execution,  unless  he 
pursue  the  course  pointed  out  by  the  3rd  section,  by  en- 
tering into  a  recognizance,  toith  two  sureties,  conditioned 
as  18  mentioned  in  the  statute  16  &  17  Car.  2,  c.  8,  s.  3. 

(a)  6  Dow.  &  Ryl.  624 ;  S.  C.  B.  Moore,  674. 

I  Bam.  &  Cress.  735.  (c)  See  the  cases  cited  in  TidtTs 

(6)  3  Bing.  169;  S.  C,  nomine  Practice,  pp.  1146-7. 
Doe  d.  Morgan  v.   Frisbi/,  10  J. 

VOL.  IV.  D  D  D 
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1830.  Mr.  Serjeant  fVildey  in  support  of  his  rule. — The  learned 

Judge  had  no  jurisdiction  in  the  case ;  the  plaintiff  had  oo 
right  to  require  the  recognizance  mentioned  in  the  order* 
The  1  Geo,  4,  c.  87^  does  not  apply.  The  defendant  hai 
not  sought  to  obtain  the  stay  of  execution  there  contemplate 
ed.  Neither  has  he  pledged  any  faith ;  be  is  merely  parsa- 
ing  his  ordinary  rights.  The  undertaking  required  by  the 
1st  section  of  the  1  Geo.  4,  is  a  matter  of  legal  operationi 
not  the  act  of  the  parties.  There  is  nothing  in  that  act 
to  annul  the  provisions  of  the  16  &  17  Car.  2;  it  merely 
directs,  that,  if  the  defendant  wishes  to  obtain  some  for* 
ther  advantage,  he  shall  pay  a  certain  price  for  it.  Thii 
defendant  has  complied  with  the  statute  of  Charles,  and 
therefore  there  was  no  ground  for  the  interference  of  the 
Judge. 

Lord  Chief  Justice  Tinoal. — ^The  question  in  this  caie 
is,  whether,  since  the  statute  1  Geo.  4,  c.  87,  came  into 
operation,  where  the  provisions  mentioned  in  the  first  ae& 
tion  have  been  resorted  to,  the  defendant  is  at  liberty  to 
sue  out  a  writ  of  error  to  operate  a  stay  of  proceediogi» 
without  pursuing  the  course  pointed  out  by  the  third  fle^ 
tion.  Upon  the  best  consideration  I  have  been  able  to 
give  the  subject,  I  am  of  opinion  that  be  is  not. 

The  1st  section  enacts,  *'  That,  where  the  term  of  van 
terest  of  any  tenant  now  or  hereafter  holding,  undtf  ft 
lease  or  agreement  in  writing,  any  lands,  tenements,  oc 
hereditaments,  for  any  term  or  number  of  years  certam,  oP 
from  year  to  year,  shall  have  expired  or  been  determined^ 
either  by  the  landlord  or  tenant,  by  regular  notice  to  qoit^ 
and  such  tenant,  or  any  one  holding  or  claiming  by  o^ 
under  him,  shall  refuse  to  deliver  up  possession  accord^^*' 
ingly,  after  lawful  demand  made  in  writing,  and  signed  b^^ 
the  landlord  or  his  agent,  and  served  personally  upon  (^^^ 
left  at  the  dwelling-house  or  usual  place  of  abode  of  sucXi 
tenant  or  person,  and  the  landlord  shall  thereupon  pK^- 
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by  action  of  ejectment  for  the  recovery  of  posses-        1830. 
it  shall  be  lawful  for  him,  at  the  foot  of  the  declara- 
to  address  a  notice  to  such  tenant,  requiring  him  to 
IT  in  the  Court  in  which  the  action  shall  have  been 
lenced  on  the  first  day  of  the  term  then  next  foUow- 
>r,  if  the  action  shall  be  brought  in  Wales,  or  in  the 
ies  palatine  of  Chester,  Lancaster,  or  Durham,  re- 
Evely,  then  on  the  first  day  of  the  next  Session  or 
e,  or  at  the  court  day  or  other  usual  period  for  ap- 
nee  to  process  then  next  following  (as  the  case  may 
here  to  be  made  defendant,  and  to  find  such  baili  if 
ed  by  the  Court,  and  for  such  purposes  as  are  here- 
T  next  specified ;  and  upon  appearance  of  the  party 
\  day  prescribed,  or,  in  case  of  non-appearance,  on 
ig  the  usual  affidavit  of  service  of  the  declaration  and 
i,  it  shall  be  lawful  for  the  landlord  producing  the 
or  agreement,  or  some  counterpart  or  duplicate 
of,  and  proving  the  execution  of  the  same  by  aflSda- 
dd  upon  affidavit  that  the  premises  have  been  ac- 
enjoyed  under  such  lease  or  agreement,  and  that 
iterest  of  the  tenant  has  expired  or  been  determined 
gular  notice  to  quit,  as  the  case  may  be,  and  that 
Bsion  has  been  lawfully  demanded  in  manner  afore- 
to  move  the  Court  for  a  rule  for  such  tenant  or  per- 
I  shew  cause,  within  a  time  to  be  fixed  by  the  Court, 
consideration  of  the  situation  of  the  premises,  why 
tenant  or  person,  upon  being  admitted  tenant,  be- 
entering  into  the  common  rule,  and  giving  the  com- 
mdertaking,  should  not  undertake,  in  case  a  verdict 
d  pass  for  the  plaintiff*,  to  give  the  plaintiff*  a  judg- 
to    be   entered  up  against  the  real  defendant,  of 
irm  next  preceding  the  time  of  trial,  or  if  the  action 
be  brought  in   Wales,  or  in  the  counties  palatine 
etively,  then  of  the  Session,  Assize,   or  court-day 
e  case  may  be)  at  which  the  trial  shall  be  had,  and 
nrhy   he   should    not  enter   into    recognizance,   by 

ddd2 
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1330.  himself  and  two  sufficient  suretiesi  in  a  reasonable  sqid, 
conditioned  to  pay  the  costs  and  damages  which  shall  be 
recovered  by  the  plaintiff;  and  it  shall  be  lawful  for  tbe 
Courts  upon  cause  shewn,  or  upon  affidavit  of  the  service 
of  the  rule,  in  case  no  cause  shall  be  shewn,  to  make  die 
same  absolute  in  the  whole  or  in  part,  and  to  order  sacli 
tenant  or  person,  within  a  time  to  be  fixed,  upon  a  ooo- 
sideration  of  all  the  circumstances,  to  give  such  under- 
takings and  to  find  such  bail,  with  such  conditions,  and  in 
such  manner,  as  shall  be  specified  in  the  said  rule,  or 
such  part  of  the  same  so  made  absolute;  and  in  case  the 
party  shall  neglect  or  refuse  so  to  do,  and  shall  lay  no 
ground  to  induce  the  Court  to  enlarge  the  time  for  obey- 
ing the  same,  then,  upon  affidavit  of  the  service  of  such 
order,  an  absolute  rule  shall  be  made  for  entering  up 
judgment  for  the  plaintiff." 

It  is  to  be  observed  that  the  undertaking  here  alluded 
to  is  not  an  undertaking  which  the  defendant  is  bound  at 
all  events  to  enter  into.  On  the  contrary,  the  rule  for  the 
undertaking  is  a  rule  nisi  in  the  first  instance,  against 
which  he  may  shew  cause,  and  the  Court  will  only  require 
him  to  do  that  which  is  reasonable.  The  defendant  ii 
not  now  in  the  condition  of  a  defendant  in  an  ordiDttj 
ejectment ;  he  is  bound  by  his  undertaking  to  give  the 
plaintiff  (on  his  obtaining  a  verdict)  a  judgment  of  the 
term  preceding  the  trial.  Clogged  with  this  undertaking, 
he  cannot  stay  the  proceedings  without  complying  with 
the  requisitions  of  the  third  section  of  the  statute,  which 
enacts,  ''  that,  in  all  cases  in  which  an  undertaking  shall 
have  been  given,  and  security  found,  as  prescribed  by  the 
first  section,  upon  the  tenant's  appearing  to  defend,  if 
upon  the  trial  a  verdict  shall  pass  for  the  plaintiff,  but  it 
shall  appear  to  the  Judge  before  whom  the  same  shal 
have  been  had,  that  the  finding  of  the  Jury  was  contrary 
to  the  evidence,  or  that  the  damages  given  were  excessive, 
it  shall  be  lawful  for  the  Judge  to  order  the  execution  of 
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the  judgment  to  be  stayed  absolutely  till  the  5th  day  of  1930. 
the  term  then  next  following,  or  till  the  next  Session,  As- 
nse,  or  court-day  (as  the  case  may  be);  which  order  the 
Judge  shall  in  all  cases  make  upon  the  requisition  of  the 
defendant,  in  case  he  shall  forthwith  undertake  to  find, 
and  on  condition  that  within  four  days  from  the  day  of 
trial  he  shall  actually  find,  security,  by  the  recognizance  of 
himself  and  two  sufiicient  sureties,  in  such  reasonable  sum 
as  the  Judge  shall  direct,  conditioned  not  to  commit  any 
waste^  or  acts  in  the  nature  of  waste,  or  other  wilful  dam- 
age^  and  not  to  sell  or  carry  off  any  standing  crops,  hay, 
straw,  or  manure,  produced  or  made  (if  any)  upon  the  pre- 
mises, and  which  may  happen  to  be  thereupon,  from  the 
day  on  which  the  verdict  shall  have  been  given  to  the  day 
on  which  execution  shall  finally  be  had  upon  the  judg- 
ment, or  the  same  be  set  aside,'  as  the  case  may  be:  Pro- 
vided always,  that  the  recognizances  last  above  mentioned 
shall  immediately  stand  discharged  and  be  of  no  effect,  in 
ease  a  writ  of  error  shall  be  brought  upon  such  judg- 
ment, and  the  plaintiff  in  such  writ  shall  become  bound 
with  two  sureties  unto  the  defendant  in  the  same,  in  such 
sum  and  with  such  condition  as  may  be  conformable  to  the 
provisions  respectively  made  for  staying  execution  on  bring- 
ing writs  of  error  upon  judgments  in  actions  of  ejectment, 
by  an  act  passed  in  England  in  the  sixteenth  and  seven* 
ieenth  years  of  the  reign  of  King  Cliarles  the  Second  (a).'* 
By  this  section,  two  modes  are  specifically  pointed  out 
by  which  execution  may  be  stayed— ^r^^,  by  order  of  the 
Judge,  where  the  verdict  is  against  evidence — secondly, 
on  the  defendant  finding  security  not  to  commit  waste. 
When  this  latter  mode  is  had  recourse  to,  the  section  pro- 
Tides,  that,  if  the  defendant  brings  a  writ  of  error^  he  shall 
become  bound,  with  two  sufiicient  sureties,  in  such  sum 
and  with  such  condition  as  are  required  by  the  16  &  17 Car. 

(tf )  Ch.  8,  8. 3. 
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1830.  2,  c.  8^  8. 3;  and  that  then  the  intermediate  recognisanoe 
(not  to  commit  waste)  shall  be  of  no  effect.  It  therefore 
clearly  appears  to  me^  that,  where  the  course  pointed  out 
by  the  1st  section  of  the  I  Geo.  4*,  c.  87,  has  been  resorted 
to,  the  stay  of  execution  contemplated  by  the  Legislatnie 
is  to  rest  upon  the  recognizance  or  undertaking  mentioned 
in  the  3rd  section.  The  defendant  has  overstepped  this 
provision,  and  gone  back  to  the  old  act.  In  order,  how- 
ever, to  get  rid  of  the  judgment,  and  of  his  undertak- 
ing pursuant  to  the  1st  section  of  the  1  Geo.  4,  a  defend- 
ant must  adopt  one  of  the  courses  pointed  out  by  the  3fd 
section.  The  defendant  in  this  case  has  not  pursued  either 
of  those  courses,  and  therefore  I  am  of  opinion  that  the 
writ  of  error  does  not  operate  a  stay  of  the  proceedings. 

Mr.  Justice  Gaselee. — I  still  retain  the  opinion  I  form- 
ed on  making  the  order.  The  object  of  the  act  of  Pa^ 
liament  professedly  is,  to  enable  landlords  more  speedilj 
to  get  possession  of  their  lands  where  their  tenants  hold  ofer 
after  the  expiration  of  their  term,  or  of  the  notice  to  quit; 
it  gives  them  an  opportunity  of  obtaining  judgment  of  tbe 
term  preceding  the  trial.  Looking  at  the  1st  and  3rd  sec- 
tions, it  appears  to  me  to  have  been  in  the  contempIatioB 
of  the  Legislature  that  execution  should  issue  immediatelj 
upon  the  verdict  and  judgment,  except  in  two  cases— ^En^ 
where  the  Judge,  ex  mero  motu,  stays  the  proceedings,  ia 
which  case  no  conditions  are  imposed  upon  the  defendant 
— secondly f  where  the  proceedings  are  stayed  upon  the 
application  of  the  defendant,  in  which  case  he  is  required 
to  enter  into  a  recognizance,  with  two  sureties,  in  suck 
reasonable  sum  as  the  Judge  shall  direct,  conditioned  not 
to  commit  waste,  &c.  The  proviso  for  staying  the  execs- 
tion  upon  the  bringing  a  writ  of  error  imposes  upon  tbe 
defendant,  in  lieu  of  the  last-mentioned  recognizance,  the 
recognizance  required  by  the  16  &  17  Car.  2,  c.  8,  s.  S* 
The  statute  does  not  contemplate  the  suing  out  a  writ  of 
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error  until  after  this  recognizance  has  been  entered  into.         1830. 
If  this  were  otherwise^  the  second  provision  would  be  al- 
together nugatory^  for  there  would  then  be  no  necessity 
for  an  application  to  the  Judge. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion. 
The  question  turns  on  the  construction  to  be  put  upon  the 
undertaking  directed  by  the  1  Geo.  4^  c.  87^  s.  l,  to  be 
given  by  the  tenant  on  his  being  admitted  to  come  in  and 
defend  in  ejectment,  viz.  the  undertaking  to  give  the  plain- 
tijBT Judgment  of  the  term  preceding  the  trial,  in  case  he 
shall  obtain  a  verdict.  The  act  applies  to  the  case  of 
landlord  and  tenant  only,  and  to  cases  where  the  tenant 
has  held  under  a  lease  or  agreement,  and  holds  over  after 
the  expiration  of  his  term,  or  where  the  tenancy  has  been 
determined  by  a  regular  notice  to  quit.  These  facts  are 
to  be  sworn  to,  and  then  the  plaintiff  may  have  a  rule  nisi. 
An  opportunity  is  thus  given  to  the  defendant  to  shew 
cause  if  he  thinks  fit.  If  the  rule  is  made  absolute,  the 
defendant  must  enter  into  the  undertaking.  That  under- 
taking has  been  given  in  this  case ;  and  the  question  is, 
what  interpretation  is  to  be  put  upon  it.  It  appears  to  me 
that  the  judgment  contemplated  therein  must  be  an  avail- 
able judgment,  such  as  to  enable  the  plaintiff  to  have  exe- 
cution immediately.  It  is  true  that  the  defendant's  right 
to  bring  a  writ  of  error  is  not  taken  away ;  but  it  is  equally 
manifest  that  the  Legislature  only  contemplated  that  exe- 
cution should  be  stayed  in  the  cases  provided  for  by  the 
Srd  section  of  the  act,  as  stated  by  my  Lord  Chief  Jus- 
tice. If  a  party  could  get  rid  of  the  effect  of  his  under- 
takmg  by  suing  out  a  writ  of  error  upon  his  own  recogni- 
sance only  under  the  17  &  18  Car.  2,  the  provisions  of 
the  1  Geo*  4,  c.  87,  s.  J,  would  be  without  effect. 

Mr.  Justice  Alderson. — I  am  of  the  same  opinion.  The 
defendant  in  this  case  has,  besides  entering  into  tt)e  com- 
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mon  undertaking  upon  his  being  admitted  to  defend, 
given  the  undertaking  required  by  the  statute  1  Geo.4,c. 
87.  The  question  is,  whether  that  undertaking  is  to  be 
rendered  unavailing  by  the  defendant's  bringing  a  writ  d 
error  without  entering  into  the  recognizance  with  two  sine- 
ties,  as  required  by  the  third  section  of  the  act.  Thii 
would  be  an  absurd  consequence.  Undoubtedly,  the  par 
ty  is  entitled  to  sue  out  a  writ  of  error;  but  subject  always 
to  the  restrictions  imposed  by  the  statute.  The  act  bai 
carefully  protected  the  tenant  in  all  material  respects. 


Rule  discharged. 


Friday, 
JS'oo,  20th, 

In  replevin  for 
seizing  cattle  al 
legcd  to  be  da- 
mage feasant , 
the  plaintiff 


Phillips  r.  M aile. 

JL  HIS  was  an  action  of  replevin  for  seizing  two  cows  be* 
longing  to  the  plaintiff^  upon  a  certain  common  called  Weti 
Common,  in  the  parish,  of  Gumcester,  otherwise  Godmat 
pleaded  a  right    chesler,  in  the  county  of  Huntingdon, 

of  common  over  «  . 

the  locus  in  quo,       The  defendant  made  cognizance,  alleging  the  freehold 

thcTcommiltsion^  ^^  ^^^  ^^c^^  i^  Q^o  to  be  in  the  bailiff,  assistants,  and  cook 
crs  under  an  act  monalty  of  Gumcester,  as  lords  of  the  manor  of  GwmeeiUr^ 
the  waste  lands   and  that  the  cattle  in  question  being  there  damage  feasad, 

of  G.f  by  which    ,  i-ir-i  i  ^i  •'■,.«.  X*. 

the  award  of  the  "C,  the  defendant,  as  the  servant  of  the  said  bailiff,  assiit 

w^  d^t7d"o    »"^«*  *"^  commonalty,  took  them,  &c. 

be  final  unless         The  plaintiff  pleaded  twelve  pleas.     Issue  was  tala 

appealed  from  i  i       /» 

by  an  action  UpOU  the  eight  first. 

iwue  t*o  b?°^  The  eighth  plea,  which  was  by  reference  incorporated  b 

ne^t^o^t'f^^^^  the  9th,  10th,  1 1th,  and  12th  (inter  alia  J,  alleged— Thit 

lowing  Assizes:  ou  the  Ist  Juli/,  ISOS,  by  a  certain  act  of  Parliament  iiiad( 

that,  after  the  and  passed  in  the  forty-third  year  of  the  reign  of  Kin( 

expiration  of  the 

time  limited  for 

disputing  the  award,  the  original  right  of  common  of  the  plaintiff  could  not  be  called  in  qucftio*' 

secondly t  that  the  corporation  of  (?.,  who  were  mentioned  in  the  act  as  lords  of  the  manor,  td 

received  under  it  an  allotment  in  lieu  of  their  manorial  rights,  were  bound  by  the  ace 


j'l"^ 
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George  the  Second,  intituled  ''  An  act  for  dividing  and  in-  1830. 

closing  certain  open  and  common  fields,  meadows,  lands, 
commons,  and  commonable  places,  within  the  parish  of  Gum" 
eeeter^  otherwise  Godmanchester,  in  the  county  of  Hunting- 
dan** — after  reciting  that  there  were  within  the  parish  of 
Gumcesier,  otherwise  Godmanchester,  in  the  county  otHun- 
Hngdon,  certain  open  and  common  fields,  meadows,  landsi 
ccmimons,  and  commonable  places,  containing  by  estimation 
4,600  acres,  or  thereabouts ;  and  also  reciting  that  the  bailiff, 
assistants,  and  commonalty  of  Gumcester,  otherwise  God- 
manchesier  aforesaid,  were  lords  of  the  manor  of  GumceS' 

m 

ter,  otherwise  Godmanchegter,  and  as  such  did  claim  to  be 
entitled  to  the  right  of  the  soil  within  the  said  manor — com- 
missioners and  a  surveyor  were  appointed  for  valuing,  allot- 
ting, and  setting  out,  &c.,  the  common  fields  and  common- 
able places,  &c. ;  and  it  was,  among  other  things,  enacted, 
that,  if  any  dispute  or  difference  should  arise  between  any 
of  the  parties  interested,  or  claiming  to  be  interested  in  the 
said  division  and  inclosure,  touching  or  concerning  the  right 
to  the  soil  of  the  said  commons  and  waste  grounds,  or  any 
part  or  parts  thereof,  or  touching  or  concerning  the  re- 
spective rights  and  interests  which  they  or  any  of  them 
should  have  or  claim  to  have  in  the  same,  or  touching  or 
concerning  any  other  matter  or  thing  relating  to  the  said 
divisions  and  allotments,  it  should  and  might  be  lawful  for 
the  said  commissioners,  and  they  were  thereby  authorized 
and  required,  with  all  convenient  speed,  to  proceed  to  hear 
and  determine  such  claims  and  objections :  And  it  was  fur- 
ther enacted,  that  the  said  commissioners  should,  and  they 
were  thereby  required  to  set  out,  allot,  and  award  unto 
and  for  the  said  bailiff,  assistants,  and  commonalty,  and 
their  successors,  as  lords  of  the  manor  of  Godmanchester 
aforesaid,  such  part  of  the  said  lands  and  grounds  within 
the  said  parish  of  Godmanchester  thereby  intended  to  be 
divided  and  inclosed,  as  in  the  judgment  of  the  said  com- 
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1830.         missioners  should  be  equal  to  one  twentieth  part  of  the 
waste  or  known  common  lands  within  the  parish  of  God- 
manchester  aforesaid^  for  the  use  and  in  lieu  of»  and  as  a 
iull  compensation  and  satisfaction  for  all  the  rights  and  in- 
terests of  the  said  bailifF,  assistants,  and  commonalty,  as 
lords  of  the  said  manor,  in  and  to  the  soil  of  all  the  waste 
or  known  common  lands  within  the  said  parish  of  Godmcoh 
Chester:  And  it  was  provided  and  enacted,  that,  in  case  it 
should  appear  to  the  said  commissioners  that  it  would  be 
more  advantageous  to  fence  the  whole  or  any  part  of  the 
said  meadows,  rather  than  permit  the  same  to  remain  on* 
inclosed,  it  should  be  lawful  for  the  said  commissioners  to 
inclose  the  whole,  or  such  part  or  parts  thereof  as  they 
should  think  proper,  in  such  and  the  same  manner  as  other 
lands  were  directed  to  be  inclosed  by  the  said  act;  but, for 
the  full  enjoyment  of  such  part  of  the  said  meadows  which 
should  be  left  uninclosed,  the  said  commissioners  should 
and  might,  and  they  were  thereby  authorized  and  empower- 
ed, by  their  award,  to  stint,  ascertain,  and  express  what 
number  and  sorts  of  cattle  each  of  the  proprietors  of  com- 
monable messuages  and  lands  in  the  said  meadows  should 
be  at  liberty  at  seasonable  times  to  feed  and  depasture 
thereon,  and  also  to  ascertain  the  time  or  times  when  such 
feeding  and  depasturing  should  begin  and  end :  and  the 
same  meadows  from  thenceforth  should  be  fed  and  depa^* 
tured  only  by  such  number  and  sorts  of  cattle,  and  atsodi 
time  or  times,  as  in  the  award  to  be  made  by  the  coih 
missioners  should  for  that  purpose  be  expressed:  And  it 
was  further  provided  and  enacted,  that  the  said  comnu^ 
sioners  should  set  out,  allot,  and  award,  as  and  for  a  con- 
mon  pasture,  to  be  used,  stocked,  and  enjoyed  as  therein- 
after mentioned,  out  of  and  from  certain  commons  in  God- 
manchester  aforesaid,  called  the  East  and  West  commoDSi 
such  plot  or  plots  of  land  or  ground  as  should  in  the  judg- 
ment of  the  said  commissioners  be  a  full  equivalent,  satis- 
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faction,  and  compensation  for  the  rights  of  common  of  aU         1630. 
the  owners  and  proprietors  of  commonable  messuages  or 
cottages,  for  such  messuages  or  cottages  only,  as  well  on 
the  said  commons  as  on  the  said  meadows  and  common 
fields  within  the  said  parish  of  Godmanchester,  which  said 
plot  or  plots  of  land  should  be  held,  used,  stocked,  and  en- 
joyed by  such  owners  or  proprietors,  and  their  respective 
tenants  and  occupiers  of  the  said  messuages  and  cottages 
only,  as  a  common  pasture,  in  such  manner  as  the  said  com- 
missioners should  in  and  by  their  award  direct  and  ap- 
point: And  it  was  further  enacted,  that  all  tofts,  founda- 
tions, or  sites  of  antient  commonable  messuages  or  cotta- 
ges should,  upon  proof  thereof  being  made  to  the  satis&c- 
tion  of  the  said  commissioners,  be  considered  and  deemed 
as  commonable  messuages  or  cottages  respectively,  and 
that  the  respective  owners  thereof  should  be  entitled  to  the 
same  compensation  for  the  respective  rights  of  common 
originally  belonging  thereto,  as  if  such  messuages  or  cot- 
tages had  still  been  standing:  And  it  was  further  provided 
and  enacted,  that,  in  case  any  person  or  persons  interested 
in  the  said  then  intended  division  and  allotment  should  be 
dissatisfied  with  any  determination  of  the  said  commis- 
sioners touching  or  concerning  any  claim  or  claims,  or  other 
rights  or  interests  in,  over,  or  upon  the  land  and  grounds 
thereby  directed  to  be  divided,  allotted,  and  inclosed,  or 
any  part  thereof,  it  should  be  lawful  for  the  person  or  per- 
sons so  dissatisfied  to  proceed  to  a  trial  at  law  of  the  mat- 
ter so  determined  by  the  said  commissioners,  at  the  then 
next  or  at  the  following  Assizes  to  be  holden  for  the  said 
county  o{  Huntingdon:  and,  for  that  purpose,  the  person 
or  persons  who  should  be  dissatisfied  with  the  determin- 
ation of  the  said  commissioners  should,  upon  giving  notice 
to  the  said  commissioners  of  his,  her,  or  their  intention  to 
bring  such  action,  within  one  month  after  such  determina- 
tion should  be  made,  cause  an  action  to  be  brought  up- 
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on  a  feigned  issue  against  the  person  or  persons  in  y^A 
favour  such  determination  should  have  been  made,  wid 
three  calendar  months  next  after  the  determination  of  1 
said  commissioners  should  be  so  made:  And  it  was  p 
Tided,  that  the  determination  of  the  said  commission 
touching  such  claim  or  claims  of  right  to  the  soil  of  i 
said  commons  and  waste  grounds,  or  other  rights  or 
terests,  in,  over,  or  upon  the  lands  and  grounds  then 
directed  to  be  divided,  allotted,  and  inclosed,  or  any  [ 
thereof,  which  should  not  be  objected  to,  or,  being 
jected  to,  the  party  or  parties  objecting  shduld  not  ca 
such  action  at  law  to  be  brought  and  proceeded  in 
aforesaid,  should  be  final  and  conclusive  upon  all  part 
provided  that  nothing  in  the  said  act  contained  should 
thorize  the  said  commissioners  to  determine  the  title  to  i 
messuages,  cottages,  lands,  tenements^  or  hereditamc 
whatsoever:  And  it  was  further  enacted,  that  theawan 
be  made  by  the  said  commissioners,  when  inrolled  in 
manner  directed  by  the  said  recited  act,  should  be  depc 
ed  in  the  parish  church  of  Godmanchester  aforesaid;  i 
that  all  notices  required  to  be  given  by  the  said  eomi 
sioners  relating  thereto,  and  to  the  public  carriage  roi 
should  be  inserted  in  the  Cambridge  Chronicle:  Am 
was  enacted,  that,  if  any  person  or  persons  should  tl 
himself,  herself,  or  themselves  aggrieved  by  any  thing  d 
in  pursuance  of  that  act,  other  than  and  except  such  ore 
and  determinations  of  the  said  commissioners  as  were  thi 
in  directed  to  be  final  or  conclusive,  and  except  in  s 
cases  where  an  issue  at  law  should  be  tried  as  thereinbei 
mentioned,  then,  and  in  every  such  case,  he,  she,  or  t 
might  appeal  to  the  General  Quarter  Sessions  of  the  pc 
which  should  be  holden  for  the  county  of  Huntingt 
within  six  calendar  months  next  after  the  cause  of  c 
plaint  should  have  arisen,  on  giving  to  the  said  comi 
sioners,  and  to  the  party  or  parties  concerned,  eight  di 
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notice  in  writing  of  such  appeal,  and  of  the  matter  thereof;         1830. 

and  the  Justices  not  interested  in  the  premises,  in  their 

gaid  General  Quarter  Sessions,  were  thereby  required  to 

hear  and  determine  the  matter  of  every  such  appeal,  and 

to  make  such  order,  and  award  such  costs  and  damages,  as 

to  them  in  their  discretion  should  seem  reasonable.     The 

plea  then  concluded  to  the  country. 

The  ninth  plea  stated — That,  before  and  at  the  time  when 
&c.,  the  plain tifF  had  been  and  was  seised  in  his  demesne 
as  of  fee  of  and  in  a  certain  messuage  (being  one  of  the 
commonable  messuages  mentioned  in  the  said  act  of  Par- 
liament in  the  eighth  plea  before  mentioned),  with  the  ap- 
purtenances^  situate  and  being  in  the  parish  aforesaid,  in 
the  county  aforesaid ;  and  that,  long  before  and  at  the  time 
of  the  making  and  executing  the  award  thereinafter  men- 
tioned, the  owner  and  proprietor  thereof  for  the  time  being 
had  a  certain  right  of  common  of  pasture  in,  upon,  and 
throughout  a  certain  common,  situate  and  being  within  the 
said  parish  of  Gumcester,  otherwise  Godmanchester,  in  the 
county  aforesaid,  called  the  West  Common,  mentioned  in 
the  act  of  Parliament  in  the  eighth  plea  mentioned,  and 
therein  called  the  West  Common;  that  the  said  commis- 
rioners  in  the  said  eighth  plea  mentioned,  having  taken 
upon  themselves  the  burden  of  the  execution  of  the  powers 
vested  in  them  by  the  said  act  in  the  eighth  plea  mention- 
ed, in  pursuance  of  the  said  act,  and  before  the  said  time 
when  &c.,  under  their  respective  hands  and  seals,  to  wit, 
on  the  ^rd  day  of  June,  1809,  to  wit,  at  &c.,  did  make 
their  award  in  writing  of  and  concerning  the  said  division 
and  inclosure  mentioned  in  the  said  act ;  which  said  award, 
fairly  written  on  parchment,  was  then  and  there  read  and 
executed  by  the  said  commissioners  in  the  presence  of  the 
proprietors  of  the  lands  mentioned  in  the  said  act,  who 
did  attend  at  a  special  general  meeting  called  and  held 
for  that  purpose,  of  which  ten  days*  notice  had  been  given 
in  the  Cambridge  Chronicle,  being  a  paper  for  that  pur- 


776  CA8B8  IN  MICHAELMAS  TERM, 

1830.  pose  mentioned  in  the  said  act,  and  circulated  in  the  said 
county  of  Huntingdon,  and  which  execution  of  the  said 
award  was  duly  proclaimed  the  then  next  Sunday,  in  the 
parish  church  of  Gumcester,  otherwise  Godmanchester, 
being  the  parish  in  which  the  said  last-mentioned  lands  did 
lie;  by  which  award  the  said  commissioners  did  (amongst 
other  things)  set  out,  allot,  and  award  as  a  common  pas- 
ture, to  be  used,  stocked,  and  enjoyed  by  the  owners  and 
proprietors  of  commonable  messuages  or  cottages,  and  die 
respective  tenants  and  occupiers  of  the  said  messuages  and 
cottages  only,  having  right  of  common  upon  the  said  commoo 
in  Gumcester,  otherwise  Godmanchesier  aforesaid,  known 
by  the  name  of  the  West  Common,  the  plot  of  land  or 
ground  therein  mentioned,  that  is  to  say,  "  West  Commom 
allotment,"  unto  and  for  the  owners  and  occupiers  of  com- 
monable messuages  or  cottages,  and  tofts teads,  and  the 
respective  tenants  or  occupiers  of  the  said  messuages  and 
cottages,  and  toftsteads,  having  right  of  common  upon 
the  West  Common,  in  Godmanchesier  aforesaid,  one  plot 
of  land  or  ground,  &c. :  And  the  said  commissioners  did 
award,  order,  and  direct  that  no  stock  of  any  kind  shooU 
be  turned  upon  the  said  West  Common  by  any  person  or 
persons  whomsoever  after  the  I4th  day  oi  Febmary,  untO 
the  13th  day  of  May,  in  every  year;  and  that,  on  the 
13th  day  of  May,  until  the  23rd  day  ot  November,  in  every 
year,  every  owner  or  occupier  of  any  commonable  messuage 
or  cottage,  or  toftstead,  being  the  site  of  an  antient  com- 
monable messuage  or  cottage  within  the  said  parish,  ac- 
cording to  the  list  contained  in  the  schedule  thereunto  an- 
nexed, might  stock  upon  the  said  West  Common  two  cowi 
for  every  such  messuage,  cottage,  or  toftstead ;  and  that, 
on  the  23rd  day  of  November,  in  every  year,  until  the  14di 
day  of  February  following,  every  owner  or  occupier  might 
stock  four  sheep  for  every  such  messuage,  cottage,  or  toft> 
stead ;  and  that  every  owner  or  occupier  of  any  messuage, 
cottage,  or  toftstead,  having  a  right  of  common  upon  the 
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said  IVesi  Common,  keeping  only  one  mare  or  gelding  to  1830. 
enable  him  to  follow  any  trade  or  occupation,  who  should 
be  desirous  of  turning  such  mare  or  gelding  on  the  said 
West  Commofiy  instead  of  two  cows,  in  manner  before  men- 
tioned, should  be  at  liberty  so  to  do,  provided  no  foal  should 
be  put  in  with  any  such  mare :  as  by  the  said  award,  refer- 
ence  being  thereunto  had,  will,  amongst  other  things,  more 
fully  and  at  large  appear:  and  the  plaintiff  said  that  the 
said  plot  of  land  or  ground  last  thereinbefore  mentioned 
and  described,  being  the  place  in  which  &c.,  was  part  of 
the  said  common  mentioned  in  the  said  act  of  Parliament 
m  the  said  eighth  plea  mentioned,  and  therein  called  the 
West  Common;  and  that  the  said  messuage  of  him  the  said 
plaintifF mentioned  in  that  plea,  was  inserted,  specified,  and 
mentioned  by  the  said  last-mentioned  commissioners  in  the 
list  contained  in  the  schedule  annexed  to  the  said  award,  as 
one  of  the  messuages  in  respect  of  which  the  owner  or  oc- 
enpier  thereof  might  use,  stock,  and  enjoy  the  said  plot  of 
land  or  ground  thereinbefore  mentioned  and  described,  be- 
ing the  place  in  which  &c.,  as  a  common  of  pasture,  in  the 
manner  by  the  said  last-mentioned  commissioners  in  and 
by  their  said  award  directed  and  appointed:  By  virtue  of 

* 

which  said  act,  and  of  which  said  award,  the  plaintiff,  be- 
ing so  seised  of  the  said  last-mentioned  messuage  as  afore- 
said, at  the  said  time  when  &c.,  had,  and  still  of  right  ought 
to  have,  a  right  of  common  of  pasture  in  and  over  the  said 
place  in  which  &c.,  that  is  to  say,  a  right  to  stock  the  same 
place  in  which  &c.  with  two  cows  on  the  13th  day  of  May, 
until  the  23rd  day  of  November y  in  every  year,  at  his  free 
will  and  pleasure,  as  to  his  said  last-mentioned  messuage 
with  the  appurtenances  belonging;  and,  being  so  seised  of 
the  said  last-mentioned  messuage,  with  the  appurtenances, 
be  afterwards,  and  before  the  time  when  &c.,  to  wit,  on  the 
day  and  year  in  the  said  declaration  mentioned,  being  be- 
tween the  13th  day  oiMay  and  the  23rd  day  oi  November ^ 
in  the  year  last  aforesaid,  turned  and  put  the  said  two 
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1830.  COW89  being  his  own  cattle,  and  the  said  cattle  in  the  said 
declaration  mentioned,  into  the  said  place  in  which  ftc,  to 
feed  and  depasture  on  the  grass  there  then  growing,  and 
to  use  the  said  common  of  pasture  of  the  said  plaintiff  there, 
as  he  lawfully  might;  and  the  said  cattle  remained  there 
feeding  and  depasturing  on  the  grass  there  then  growing, 
and  using  the  said  common  of  pasture,  until  the  said  de- 
fendant, of  his  own  wrong,  at  the  said  time  when  &c.,  took 
the  said  cattle  in  the  said  place  in  which  &c.,  and  unjustly 
detained  the  same  against  sureties  and  pledges,  until  &c. 

The  tenth  plea  did  not  materially  differ  from  the  ninth. 

The  eleventh  alleged  a  right  of  common  in  the  phuntiff 
over  the  locus  in  qtio^  awarded  to  him  as  occupier  of  t 
commonable  messuage  within  the  parish,  without  stating 
the  existence  of  a  right  of  common  prior  to  the  passing  of 
the  act. 

The  defendant  demurred  to  the  ninth,  tenth,  and  ele- 
venth pleas.  The  demurrer  to  the  eleventh  plea  was  not 
material  to  the  question  in  issue.  To  the  ninth  and  tenA, 
the  grounds  of  demurrer  set  forth  were,  that,  in  order  to 
justify  a  trespass  upon  the  soil  and  freehold  of  another,  the 
plaintiff  should  have  distinctly  set  forth  in  the  pleadings 
the  nature,  extent,  terms,  and  mode  of  enjoyment  of  the 
rights  of  CO  mmon  claimed,  so  that  issues  might  hite 
been  taken  thereon  ;  and  that  the  commissioners  under  a 
private  act  of  Parliament  could  not  give  a  right  of  comnxNi 
over  the  soil  and  freehold  of  a  stranger  to  the  act,  who 
took  no  benefit  under  it. 

The  plaintiff  joined  in  demurrer. 

The  twelfth  plea  set  out,  by  way  of  inducement,  thit 
the  plaintiff  was  a  freeman  of  Gumcester^  and  alleged  the 
right  of  common  before  the  passing  of  the  Inclosure  Act 
to  have  been  in  the  owners  of  commonable  messuagn, 
being  freemen  of  Gumcester.  To  this  plea  the  defendtnt 
replied,  that  the  plaintiff  was  not  a  freeman  of  Crumeester, 
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The  plaintiff  demurred  to  that  replication,  as  tendering         1830. 
an  immaterial  issue.     Joinder  by  the  defendant. 
The  demurrers  now  came  on  for  argument. 

Mr.  Serjeant  WiUe,  for  the  plaintiff. — The  point  which 
arises  upon  the  record  is,  in  substance,  whether,  since 
the  passing  of  the  act  of  Parliament  referred  to  in  the 
pleadings,  and  the  award  of  the  commissioners  acting 
under  it,  it  is  competent  to  the  plaintiff  to  put  the  de- 
fendant to  proof  of  his  original  right  of  common,  by  dis- 
training as  damage  feasant  cattle  depasturing  upon  the 
conunon  in  question.  It  will  be  contended  on  the  other 
dde,  that  the  corporation  of  Oumcester,  who  are  the  real 
defendants  in  the  cause,  were  not  privies  to  the  act  of 
Parliament;  but  the  preamble  of  the  act  shews  clear- 
ly that  they  were  contemplated  by  the  Legislature  as  be- 
ing parties  to  it,  and  they  actually  took  an  interest  under 
it.  The  act  begins  by  reciting  that  the  bailiff,  assist- 
mta,  and  commonalty  of  Gumcester  are  lords  of  the  ma- 

.  nor  of  Oumcesier.    The  whole  purview  of  the  act  professes 
to  afiect  their  manorial  rights.    This  of  necessity  makes 
^    tiiem  parties  and  privies  to  the  act. 

[Lord  Chief  Justice  Tindal. — The  act  also  directs  an 

;  allotment  to  be  made  to  them  as  lords  of  the  manor.] 
And  the  saving  clause  excludes  all  those  who  have  re- 

^  e^ed  allotments.     They  are  therefore  clearly  bound  by 
the  act.     If  that  be  so,  how  stands  the  right  of  the  plain- 

:  tiff?  He  was  originally  possessed  of  a  prescriptive  right 
of  common.  By  the  award  of  the  commissioners,  his  ori- 
ginal right  is  taken  away,  and  the  new  one  substituted. 
The  award  is  the  foundation  of  his  existing  right  of  com- 
i;  and  is  by  the  lapse  of  time  become  sufficient  evidence 
se  that  he  was  one  of  the  persons  having  the  antient 
ri^t  in  lieu  of  which  the  commissioners  were  authorized 
to  award  him  the  limited  right  in  the  exercise  of  which 
his  cattle  were  distrained. 

VOL.  IV.  £  E  E 
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1830.  The  demurrer,  therefore,    to   the  replicatioD  to  the 

twelfth  plea  must  be  allowed ;  and  the  demurrers  to  the 
ninth,  tenth,  and  eleventh  pleas  over-ruled. 

The  case  of  Riddell  v.  WTiite  and  Others  (a)  is  an  au- 
thority to  shew  that  these  inclosure  bUls  are  not  to  be 
considered  as  merely  private  bills.  In  that  case,  an  in- 
closure act  directing  part  of  a  waste  to  be  sold  iiihe/ree, 
to  defray  the  expenses  of  the  incbsure  (the  rector  bemg 
no  otherwise  a  party),  and  the  saving  clause  being  of  sD 
claims  except  of  the  lord  and  of  the  commoners — ^it  was 
held  that  the  rector's  right  to  the  tithes  of  the  waste  scdd 
tithe  free  was  gone.  Lord  Chief  Baron  MacdonaUf  in 
delivering  the  opinion  of  the  Court  of  Exchequer^  said: 
*^  In  mere  private  acts,  where,  at  the  prayer  qf  A.^  At 
and  C,  the  Legislature  confirm  their  contract,  the  enact- 
ment is  understood  to  be  merely  the  conveyance  of  die 
parties,  and  is  only  binding  on  them.  B^t  here  the  Le? 
gislature  interfere  in  another  sh^pe ;  they  bipd  the  Imd 
itself,  and  change  its  nature.  By  the  land  being  bovidf 
the  rights  of  many  persons  who  could  not  be  pvtieii 
being  incapable  of  consent,  are  bound  with  it ;  and  Ae 
right  of  the  tithe-owner  is  also  concluded." 

Mr.  Serjeant  Merewether^  for  the  defendant — The 
right  of  common  claimed  by  the  plaintiff  is  not  pleaded 
with  sufficient  certainty;  there  is  no  specification  of  tbe 
time,  place,  or  manner  of  exercising  it.  ffav)Uns  v.  Ec 
eles  {b)  shews  the  strictness  required  in  pleading  rights  of 
common.  There,  the  defendant  averred  in  his  i^vowiji 
that  all  those  whose  estate  he  then  had,  from  time  wheie- 
of  &c.,  had  been  accustomed  to  have,  and  of  right,  dmin 
all  the  time  aforesaid^  ought  to  have  had,  and  &till  of  n|^ 
ought  to  have,  common  of  pasture  in  the  locus  in  quth- 
it  was  held  that  the  avowry  was  bad,  and  that  it  did  not 

(a)  1  Anstruther,  281.  (h)  2  Bos.  &  Pull.  359. 
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amount  to  ah  aTennent  of  right  of  common  at  all  times  of  1830. 
the  year.  It  is  not  to  be  presumed  that  the  proceedings 
of  commissioners  under  a  local  act  have  been  regular,  or 
that  they  had  jurisdiction  in  the  matter ;  those  facts  must 
be  shewn.  Powers  such  as  those  entrusted  to  the  com- 
missioners under  the  act  of  Parliament  in  question,  are 
required  to  be  exercised  most  strictly.  In  the  case  of  The 
King  V.  Washbrooke  (a),  an  inclosure  act  directed  the 
commissioners  to  fix  and  ascertain  the  boundaries  of  a 
parish,  and  to  advertise  in  a  provincial  newspaper  the 
boundaries  so  fixed  and  ascertained  ;  and  that  the  boun- 
daries so  fixed  and  ascertained  should  be  set  forth  and 
dc9cr%hed  in  their  award,  and  be  final,  binding,  and  con- 
chmve  on  all  parties  whatsoever:  and  the  commissioners 
adrertised  one  set  of  boundaries,  which  varied  from  those 
described  in  the  award — it  was  held  that  their  award  was 
not  conclusive,  because  they  had  not  strictly  pursued  the 
powers  given  them  by  the  act.  And  in  Rex  v.  Hasting- 
JMd  (6),  upon  an  indictment  against  the  parish  of  Has- 
BngfieU  for  not  repairing  a  highway,  an  award  made  by 
eommissioners  under  an  inclosure  act,  which  awarded  the 
bighway  to  be  in  a  different  parish,  was  holden  not  to  be 
admissible  evidence  for  the  defendants,  without  shewing 
ihMt  the  commissioners  had  given  the  previous  notices  re- 
quired by  the  act,  before  they  ascertained  the  bounda- 
ries ;  it  appearing  that  the  usage  had  not  been  pursuant 
to  the  award,  the  defendants  having  since  the  award,  as 
well  as  before,  repaired  the  highway.  In  the  present 
ease,  the  defendant  may  clearly  dispute  the  fact  whether 
the  particular  messuage  in  respect  of  which  the  right  of 
oommon  was  awarded,  was  one  the  owner  or  occupier  of 
which  was  entitled  to  common  before  the  passing  of  the 
act. 

(a)  7  Dow.  &  Ryl.  221 ;  S.  C.  (6)  2  Man.  h  S^-lw.  668. 

4  Barn.  &  Oreis.  7^- 
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1 830.  [Lord  Chief  Justice  Tindal. — The  only  question  appears 

to  me  to  be,  whether  the  time  for  calling  in  question  the 
plaintiff's  right  under  the  award  is  not  now  gone  by.] 

The  question  is,  whether  the  corporation  of  Gumcesier 
are  so  bound  by  the  act  of  Parliament  as  to  be  out  of  the 
pale  of  the  saving  clause;  for,  if  the  act  be  conclusive  up« 
on  them,  no  antient  right  in  the  plaintiff  need  be  averred. 

[Lord  Chief  Justice  TindaL — This  is  not  a  public  act, 
and  therefore,  the  saving  clause  not  being  pleaded,  we  can- 
not take  judicial  notice  of  it.] 

[Mr.  Justice  Gaselee. — The  corporation  is  mentioned  in 
the  recital  of  the  act.] 

The  recital  in  a  private  act  cannot  affect  strangers.  Be- 
sides, it  is  nowhere  averred  that  the  corporation  of  Gam- 
cester  there  alluded  to  is  the  same  body  as  the  corporation 
that  are  in  effect  parties  to  this  record. 

Mr.  Serjeant  fftlde^  in  reply. — The  defendant  claims  to 
represent  the  owners  of  the  fee  of  the  common  allotted. 
The  plaintiff  claims  to  be  the  owner  of  a  commonable  mes- 
suage, in  respect  of  which  the  right  of  common  in  question 
was  awarded  to  him.     These  two  facts  are  admitted  upon 
the  face  of  the  record.     Now,  after  a  lapse  of  twenty-one 
years,  when  the  existence  of  that  antient  right  has  become 
difficult  of  proof,  and  immaterial,  the  plaintiff  cannot  be 
compelled  to  set  out  and  prove  such  antient  right.     It  has 
been  argued  that  it  is  not  to  be  presumed  that  commis- 
sioners under  a  local  act  have  pursued  the  authorities 
given  them   thereby.      The   cases  cited  in   support  of 
that  argument  are  not  cases  in  which  any  presumption 
could  arise ;  for,  it  was  made  distinctly  to  appear  to  the 
Court,  that  the  commissioners  had  not  done  that  which  was 
necessary  to  legalize  their  acts.     Those  cases  therefore  are 
very  far  from  being  authorities  to  shew  that  the  Courts  wiD, 
at  any  distance  of  time,  require  that  those  who  rely  upon 
acts  done  by  such  commissioners,  shall  prove  that  every 
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thing  was  done  by  them  regularly  and  properly.  The  ^  1830. 
pleas  in  bar,  however,  do,  in  fact,  aver  that  every  necessary 
step  was  regularly  pursued  by  the  commissioners;  and 
there  is  no  special  demurrer,  to  enable  the  defendant  to 
take  advantage  of  the  insufficiency  of  that  general  allega- 
tion. 

The  act  directs  that  the  award  of  the  commissioners  shall 
stand  in  the  place  of  a  verdict:  and  in  the  case  of  Lord 
Radnor  v.  Reeve  (a)  it  was  held>  that,  if  the  judgment 
of  commissioners  of  appeal  in  certain  cases  be  declared 
final  by  statute,  their  judgment  cannot  be  questioned. 

Lord  Chief  Justice  Tindal. — The  question  in  this  case 
arises  upon  the  ninth,  tenth,  and  eleventh  pleas  in  bar. 
A  question  also  arises  upon  the  replication  to  the  twelfth 
plea;  but,  as  that  falls  within  the  same  principle,  it  will 
be  sufficient  to  state  our  opinion  upon  the  three  pleas  I 
have  adverted  to. 

The  objections  taken  to  the  pleas  are,  that  they  do  not 
state  the  original  right  of  common  in  lieu  of  which  the  sub- 
stituted right  was  given  by  the  award  of  the  commission- 
ers; and  that  the  corporation  of  Gumcester,  the  real  avow- 
ants,  were  not  privy  to  the  act  of  Parliament  in  question, 
and  consequently  not  bound  by  its  provisions.  It  appears 
to  me,  however,  on  looking  to  the  pleadings  set  out  upon 
the  record,  that  they  were  not  only  privy,  but  parties  to 
the  act.  Looking  to  the  act  of  Parliament  as  set  out  on  the 
record,  I  find  that  the  bailifi*,  assistants,  and  commonalty 
of  Gumcester  are  lords  of  the  manor  of  Gumcester.  I  also 
find  that  there  is  within  the  parish  of  Gumcester  a  certain 
common,  called  West  Common.  The  act  recites, ''  that  there 
were  within  the  parish  of  Gumcester,  otherwise  Godman- 
Chester,  in  the  county  of  Huntingdon,  certain  open  and 
common  fields^  meadows,  lands,  and  commonable  places, 

(a)  2  Bos.  &  Pul.  391. 
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containing  by  eBtitnation  four  i 
or  thereabouts ;  and  that  the  I 
monalty  of  Gumcetter  were  l< 
eetler,  and  as  such  did  claim  t< 
soil  within  the  manor."  The 
sioners  and  a  surveyor  for  val 
out,  &c,  the  common  fields  ai 
and  requires  the  conmissiom 
award  unto  and  tor  the  stud  bai 
tity,  and  their  successors,  as  loi 
ter,  such  part  of  the  said  lands 
parish  of  Gumcester  thereby  i 
inclosed,  aa  in  the  judgment 
should  be  equal  to  one  twenttet 
common  lands  within  the  par 
for  the  use,  and  in  lieu  of,  and 
satisfaction  for,  all  the  rights  an 
assistants,  and  commonalty,  as 
and  to  tlie  soil  of  all  the  wasti 
within  the  said  pariah  of  Oumct 
pleadings,  we  find  that  the  pei 
in  question  was  taken,  are  the 
monalty  of  Gwneeater;  that  th 
nor  of  Gumcester;  and  tlut  I 
was  taken  is  called  Weit  Comm 
fore,  not  to  infer  that  the  real  d 
the  persons  mentioned  and  intf 
ment  referred  to;  for,  we  cann 
corporations  bearing  the  same  : 
be  lords  of  the  manor  of  Gutn 
two  places  in  the  county  knowi 
whole  question,  therefore,  ar!a< 
the  act  of  Parliament. 

I  am  of  opinion  that  it  was  n' 
ed  right  should  be  traversable  o 
manner  pointed  out  by  the  uc 
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cfetrimental  and  hrjarioas  to  the  interests  of  the  parties  coti-*         1830. 
cemedf  if  the  oriiriDal  right  of  common  could  be  called  in      "     " 

,  ,  ^  .  Phillips 

question  again  after  so  great  a  length  of  time,  and  the  in-  p. 

quiry  into  such  original  right  delayed  until  the  death 
of  all  those  who  might  at  first  have  been  able  to  prove  the 
right  had  rendered  such  proof  impossible.  That  would 
be  a  strong  argument  to  shew  that  the  antient  right  was  not 
to  be  disturbed  after  the  act  of  Parliament  had  been  car- 
tied  into  effect.  The  act  gives  the  commissioners  a  legis- 
lative authority  to  decide  upon  all  claims  preferred  before 
them;  and  declares  that  their  determination  shall  be  final; 
And  it  enacts— ''  that,  in  case  any  person  or  persons  inter- 
ested in  the  said  then  intended  division  and  allotment, 
shall  be  dissatisfied  with  any  determination  of  the  said 
eomraissioners  touching  or  concerning  any  claim  or  claims, 
or  other  rights  or  interests,  in,  over,  or  upon  the  lands  and 
grounds  thereby  directed  to  be  divided,  allotted,  and  in- 
closed, or  any  part  thereof,  it  shall  be  lawful  for  the  per- 
son or  persons  so  dissatisfied  to  proceed  to  a  trial  at  law  of 
the  matter  so  determined  by  the  said  commissioners,  at  the 
then  next  or  at  the  following  Assizes  to  be  holden  for  the 
said  county  of  Huntingdon/  and,  for  that  purpose,  the  per- 
son or  persons  who  shall  be  dissatisfied  with  the  determin- 
ation of  the  said  commissioners,  shall,  upon  giving  notice  to 
the  said  commissioners  of  his,  her,  or  their  intention  to 
bring  such  action,  within  one  month  after  such  determina- 
tion shall  be  made,  cause  an  action  to  be  brought  upon  a 
feigned  issue  against  the  person  or  persons  in  whose  fa- 
vour such  determination  shall  have  been  made,  within  three 
calendar  months  next  after  the  determination  of  the  said 
commbsioners  shall  be  so  made/'  And — **  that  the  de- 
termination of  the  said  commissioners  touching  such  claim 
or  claims  of  right  to  the  soil  of  the  said  commons  and  waste 
grounds,  or  other  rights  or  interests  in,  over,  or  upon  the 
lands  and  grounds  thereby  directed  to  be  divided,  allot- 
ted, and  inclosed,  or  any  part  thereof,  which  shall  not  be 
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1830         objected  to^  or^  being  objected  to,  the  party  or  parties  ob- 
jecting sball  not  cause  such  action  at  law  to  be  brought 
V.  and  proceeded  in  as  aforesaid ,  shall  be  final  and  condo- 

Maile*  •  11  .•      ft 

sive  upon  ail  parties. 

Inasmuch,  therefore,  as  the  plain tiflTs  claim  was  one  thit 
was  capable  of  being  litigated  at  the  time  the  commissioD- 
ers  awarded  thereon^  and  their  award  was  not  objected  to 
within  the  time  or  in  the  manner  limited  and  mentioiied 
by  the  act,  I  am  of  opinion  that  it  cannot  now  be  called  in 
question.  It  is  enough  to  say,  that,  otherwise*  partiei 
would  never  be  safe  in  the  enjoyment  of  the  rights  aoqoh^ 
ed  under  the  act,  even  at  the  most  distant  period*  Find- 
ing that  the  commissioners  have  in  express  terms  decided 
that  the  plaintiff  had  an  original  right  of  common,  in  Hea 
of  which  they  have  given  him  the  substituted  right  whicb 
he  now  claims,  I  am  of  opinion  that  the  corporatioD  of 
Gumcester  cannot  now  dispute  that  right. 

With  respect  to  the  question  upon  the  replication  to  tbe 
twelfth  plea,  that  the  plaintiff  was  not  a  freeman  of  Gwrn- 
cester^  as  alleged  in  his  pleas,  I  think  that  fact  cannot  nov 
be  put  in  issue.  The  rights  of  common  establbhed  by  die 
commissioners  are  not  to  be  questioned  in  either  manner. 
It  seems  to  me,  therefore,  that  the  plaintiff  is  entitled  to 
judgment. 

Mr.  Justice  Gaselee. — I  am  of  the  same  opinion.  It 
is  sufficient  if  any  one  of  the  pleas  be  without  objectioB. 
Upon  the  eleventh  plea  only  I  think  the  plaintiff  would  be 
entitled  to  judgment.  What  was  required  by  the  act  to  be 
done  ?  The  commissioners  were  to  appoint  a  meeting  for 
parties  to  deliver  in  their  claims  in  writing,  at  which  meet- 
ing the  objections  to  such  claims  were  also  to  be  made; 
and  the  act  proceeds  to  declare — **  that,  if  any  dispute  or 
difference  should  arise  between  any  of  the  parties  interest- 
ed, or  claiming  to  be  interested,  in  the  said  division  and 
inclosure,  touching  or  concerning  the  right  to  the  soil  of 
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said  commons  and  waste  grounds^  or  any  part  or  parts         1830. 
eofy  or  touching  or  concerning  the  respective  rights 
interests  which  they  or  any  of  them  should  have^  or 
1  to  have^  in  the  same,  or  touching  or  concerning  any 
r  matter  or  thing  relating  to  the  said  divisions  and  allot- 
iSi  it  should  and  might  be  lawful  for  the  said  commis- 
srs,  and  they  were  thereby  authorized  and  required, 
all  convenient  speed,  to  hear  and  determine  such  claims 
i>bjections."    The  act  further  gives  a  power  of  appeal- 
rom  the  determination  of  the  commissioners  within  a 
I  time,  and  also  another  mode  of  calling  it  in  question, 
ly'^  an  action  to  be  brought  upon  a  feigned  issue  against 
lerson  or  persons  in  whose  favour  such  determination 
Id  have  been  made,  within  three  calendar  months  next 
the  determination  of  the  commissioners  should  be  so 
u"    If  the  parties  interested  in  questioning  the  award 
$  commissioners  omitted  so  to  do  within  the  times  and  in 
lanner  limited  and  directed  by  the  act,  they  were  for 
afterwards  precluded  from  objecting  to  it.    The  com- 
oners  made  their  award,  recognizing  the  plainti£P's 
•    The  eleventh  plea  does  not  commence  with  stating 
the  plaintiff  was  possessed  of  an  antient  messuage,  &c«, 
bat  he  was  seised  of  a  commonable  messuage,  which 
I  inserted,  specified^  and  mentioned  by  the  commission- 
I  the  list  contained  in  the  schedule  annexed  to  their 
],  as  one  of  the  messuages  in  respect  of  which  the  own- 
occupier  thereof  might  use,  stocky  and  enjoy  the  said 
»f  land  or  ground  thereinbefore  mentioned  and  describ- 
eing  the  place  in  which  &c.,  as  a  common  pasture,  in 
tanner  by  the  said  commissioners  in  and  by  their  said 
1  directed  and  appointed ;"  and  that,  by  virtue  of  the 
'Parliament  and  of  the  award,  he  had  a  right  of  com- 
y{  pasture  over  the  locus  in  quo.    There  is  nothing 
sistent  in  that  plea,  and  it  affords  a  decisive  answer 
i  4efence  attempted  to  be  set  up. 
e  bailiff,  assistants,  and  commonalty  of  Gumcesier, 


i 
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mentioned  in  the  pleas,  and  tb 
the  act  as  being  lords  of  the  mi 
the  same  parties.  The  Court 
are  two  corporations  at  the  sa] 
title,  and  both  claimhig  to  be  It 


Mr.  Justice  Bosanqhet. — 1 
raised  in  this  cue—Jtrtt,  whetl 
to  set  out  the  extent  of  commot 
before  the  award  of  the  commit 
act  in  question — teeoMiUy,  whet! 
cetier,  who  are  the  substantial  d 
are  the  persons  alluded  to  in  tl 
Upon  both  tfaese  points  I  am  o 
js  entided  to  judgment.  It  ap] 
en  made  an  award  recognising 
plaintiff.  The  effect  of  that  aw 
aniient  right  of  common  withii 
conies  the  foundation  of  the  f 
Favliament  has  been  so  very  fa 
Lord  Chief  Justice  and  my  Bi 
ceire  it  to  be  nnnecessar;  for  mi 
it  to  say,  that  it  appears  to  me 
missioners  is  conclusive,  where 
time  prescribed  by  the  act,  ar 
pointed  out  for  that  purpose ;  . 
competent  to  the  corporation  o: 
ing  under  them,  at  this  distant  ] 
iwn  of  right. 

The  corporation  of  Gumceai 
the  act.  They  are  stated  in  i 
manor  of  Gamceater,  and  as  si 
to  the  right  of  the  soil  within  th 
fore,  be  extraordinary  if  the  i 
affect  them.  I  cannot  entertaii 
in  the  contemplation  of  the  Le| 
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Mn  Justice  Alderson. — I  am  of  the  same  opinion^  for  ^^^* 

tlie  reasons  already  given.     In  all  local  acts,  all  parties  phillim 

axe  bound  that  are  in  any  way  interested  in  the  thing  ^' 
which  is  the  subject  of  legislation. 

Judgment  for  the  plaintiff. 


Davies,  Demandant;    Dawkins,  Tenant;  Monday, 

Evans,  Vouchee.  ^^^'  22iirf. 

JMLR.  Serjeant  Janes  moved  that  this  recovery  might  Theacknow 

ledgment  of  a 
pRSS«  warrant  of  at- 

By  a  rule  of  this  Court,  of  Michaelmas  Term,  39  Geo.  fc^Iig  a^7e^" 
3,  it  is  ordered,  that  "  no  common  recovery  or  fine  shall  "^^ »°  ^^^ 

may  be  taken 

be  suffered  to  pass,  unless  the  taking  of  the  warrants  of  by  an  attorney 
attorney  be  before  one  of  the  Justices  or  Barons  in  West^  Qre  J  setdoni, 
minsier-HaU,  or  one  of  the  Serjeants  at  law,  unless  an  «iAough  thete- 
aflSdavit  be  made  and  iiled^  stating  that  the  commissioners  ct)wdonocfe- 
laking  the  same  are,  to  the  best  of  the  deponent's  belief,  prmeipaUty. 
either  barristers  of  five  years*  standing,  or  solicitors  or 
atlomies  of  some  of  the  Courts  in    Westminster'-HalL'* 
the  statute  1  Will,  4,  c.  70,  s.  16,  authorizes  attornies  of 
the  Great  Sessions  in   Wales  to  practise  in  all  actions  or 
suits  in  the  Courts  at  Westminster^  where  the  parties  re- 
side within  the  principality  of  fFales, 

lo  this  ease,  the  party  before  whom  the  ^cknowledge- 
Bsent  was  taken,  was  not  an  attorney  of  one  of  the  Courts 
at  Westminster,  but  only  an  attorney  of  the  Great  Sessions 
lit  Wales.  The  tenant  to  the  pracipe  was  an  attorney 
residing  in  London, 

Lford  Chief  Justice  Tindal. — This  is  not  an  action  or 
smt  brought  against  a  party  residing  within  the  princi*  . 
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Da  VIES, 

Demandant. 


pality  of  Wales;  and  therefore  the  enabling  clause  of  tbe 
statute  1  Will.  4^  c.  70^  does  not  apply.  It  seems  to  me, 
however,  that  this  case  does  not  fall  within  the  rule  of  the 
Court  which  requires  the  warrant  of  attorney  to  be  taken 
before  a  Judge  or  serjeant  at  law,  a  barrister  of  five  yean' 
standing,  or  an  attorney  or  solicitor  of  one  of  the  Courts 
at  Westminster;  for  that  rule  only  applies  to  fines  and  re- 
coveries levied  or  suffered  in  England^  I  therefore  see 
no  objection  to  the  passing  of  thb  recovery. 

Fiat{a). 


(a)  Under  the  rule  of  Court, 
Hilary  Term,  14  Geo,  3,  attor- 
nies  of  the  Court  of  Great  Ses- 
sions in  Wale$  were  not  compe- 


tent to  take  the  acknowledgmest 
of  a  warrant  of  attorney  for  nif- 
fenng  a  recovery.  See  MvOm^ 
Demandant,  4  Taunt.  584. 


Tuuday^ 

An  action  will 
lie  for  an  exces- 
dve  distrest, 
and  leaving  a 
nan  in  posses- 
sion, although 
the  goods  of  the 
tenant  are  not 
to  completely 
removed  from 
his  control  as  to 
prevent  him 
from  carrying 
on  his  business. 


Baylis  r.  Usher. 

JL  HIS  was  an  action  on  the  case  for  an  excessive  and 
vexatious  distress. 

At  the  trial  before  Lord  Chief  Justice  Tlndal,  at  the 
Sittings  at  GuildhaU  after  last  Hilary  Term,  the  evi- 
dence was  as  follows: — The  plaintiff  (had  rented  of  the 
defendant  certain  garden  ground.  The  {defendant  &- 
trained  for  70/.  rent  in  arrear.  At  the  time  of  distrain- 
ing, the  broker  left  on  the  premises  a  memorandum  stating 
that  he  had  seized  all  the  goods  upon^the  premises;  and 
a  man  was  put  in  possession.  The  value  of  the  property 
on  the  premises  belonging  to  the  plaintiff  was  upwards  of 
700/.  It  did  not  appear  that  the  plaintiff  had  been  inte^ 
rupted  in  his  business ;  but  he  was  permitted^  as  usual,  to 
carry  vegetables  and  fruit  to  market. 

On  the  part  of  the  defendant,  it  was  contended,  that, 


IN  THE  FIRST  YEAR  OF  WILL.  IV.  791 

inasmuch  as  the  property  had  never  been  withdrawn  from         1830. 
the  control  of  the  plaintiff,  the  action  would  not  lie. 

His  Lordship  left  it  to  the  Jury  to  say  whether  or  not 
the  distress  was  unreasonable. 

The  Jury  returned  a  verdict  for  the  plaintiff — damages 
15L 

Mr.  Serjeant  Wilde,  in  Easier  Term  last,  obtained  a 
rule  nisi  that  this  verdict  might  be  set  aside^  and  a  new 
trial  had,  on  the  ground  urged  at  the  trial. — He  sub- 
mitted that  the  tenant  had  sustained  no  injury;  and  that 
the  mere  wrongful  act  of  distraining  for  an  excessive  a- 
mount,  unaccompanied  with  damage  to  the  party,  could 
give  no  right  to  an  action  for  damages. 

Mr.  Serjeant  Andrews  shewed  cause,  and — 

Mr.  Serjeant  Wilde  was  heard  in  support  of  his  rule. 

Lord  Chief  Justice  Tindal. — It  seems  to  me  that  the 
facts  proved  fully  warranted  the  finding  of  the  Jury.  Al- 
though the  tenant  was  permitted  to  carry  on  his  busi- 
ness without  interruption ;  yet  the  seizure  of  the  whole  of 
his  property,  worth  more  than  700/.,  for  arrears  of  rent 
amounting  to  70/.  only,  and  the  placing  a  man  in  posses- 
non  of  all  the  goods  on  the  premises,  without  whose  per- 
nuBsion  nothing  could  be  moved,  clearly  operated  a  griev- 
ous injury  to  the  plaintiff,  and  gave  him  a  right  of  ac- 
tion.    I  therefore  think  the  rule  should  be  discharged. 

Mr.  Justice  Bosanquet  referred  to  Willoughby  v.  Back- 
house  (a),  where  it  was  held  that  a  right  of  action  once 
Tested  can  only  be  destroyed  by  a  release  under  seal,  or 
by  the  receipt  of  something  in  satisfaction  of  the  wrong 

(a)  4  Dow.  &  Ryl.  639  ;S.C.2  Bam.  &  Cress.  821. 
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done ;  and  therefore  that  the  tenant  does  not  waive  hb  rigkt 
of  action  for  an  excessiye  distress,  though  he  aftenraidt 
enters  into  a  written  agreement  with  his  landlord  respect- 
ing the  sale  of  the  effects  seized. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


Nav.23nL 

The  Court  dit- 
charged  with 
cotU  a  rule  for 
letting  atide  an 
executioo  issued 
after  the  aliow- 
anceofawritof 
error,  and  the 
Justification  of 
bail  in  error — 
the  writ  of  error 
being  obtained 
for  the  mere 

Eurpote  ofde- 
ij,  and  the 
bail  being  men 
of  straw. 


Fuller  v.  Coombb. 

A,  RULE  was  obtained  by  Mr.  Serjeant  Bompas^  on  a 
former  day  in  this  term,  calling  on  the  plaintiff  to  shew 
cause  why  a  writ  of  fieri  Jaciiu  issued  herein  should  not 
be  set  aside  for  irregularity — the  writ  having  been  sued 
out  after  the  allowance  of  a  writ  of  error,  and  the  justifica- 
tion of  bail  thereon. 

Mr.  Serjeant  Wilde  shewed  cause,  on  an  affidavit  stat- 
ing that  the  writ  of  error  was  sued  out  for  the  mere  pur- 
pose of  delay,  and  that  the  bail  were  men  of  straw.— He 
cited  Ward  v.  Levi  (a),  and  Broume  v.  Brown  (6);  in  die 
former,  hired  bail,  who  were  insolvent,  of  whom  notice 
had  been  given,  and  to  whom  no  exception  was  entered, 
became  bail  in  error;  the  plaintiff,  treating  the  writef 
error  and  the  bail  as  nullities,  entered  up  judgment,  ani 
took  out  execution:  the  Court  of  King^s  Bench  held  the 
execution  to  be  regular,  and  discharged  (with  coats) 
the  rule  for  setting  it  aside — and  in  the  latter,  where  tbe 
same  point  was  determined  in  this  Court,   Lord  Chief 


(a)  2  Dow.  &  Ryl.  481 ;  5.  C. 
1  Barn.  &  Cress.  268.  And  see 
Crum  V.  Kitchetiy  1  Bam.  &  Cresi. 


269,  n. 

(b)  4Bing.  38;  S.  C.  12  J.  B. 
Moore,  172. 
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Justice  Best  said :    *'  Attornies  should  know  that  hired         1^30. 
bail  ought  not  to  be  put  in ;  particularly  in  the  case  of  bail 
in  error,  who  cannot  render  their  principaL     In  JVard  v. 
f4evif  I  agreed  with  the  Court  oi  Kin^$  Beneh^  that. such 
a  practice  was  a  fraud  upon  the  Court;  I  think  so  still.*' 

Mr.  Serjeant  Andrews,  in  support  of  the  rule. — The 
bail  were  not  excepted  to,  and  therefore  cannot  be  treated 
as  sham  bail. 

Per  Curiam*  —  This  case  is  decided  by  Broume  v. 
Brounu  We  agree  with  the  Lord  Chief  Justice  in  that 
case,  that  the  practice  in  question  is  a  firaud  upon  the 
Court,  and  ought  in  all  cases  to  be  put  a  stop  to. 

Rule  discharged,  with  costs. 


In  re  Nash,  Executrix  of  Stewart.  Tuaday, 

JM.R.  Serjeant  Taddy,  on  a  former  day,  obtained  a  rule  An  annuity 


in  to  set  aside,  on  the  ground  of  usury,  a  warrant  of  at-  u^^^/*" 
fomey  given  to  secure  an  annuity.     The  facts  disclosed  in  oo?enint  on  the 

part  of  the 
the  affidavits  were  as  follow: —  grantorto insure 

In  the  year  1805,  James  Stewart  and  John  Cressett  Pel*  to^the'amount 
ianh  in  consideration  of  1000/.  paid  to  Stewart,  granted  an  S^^^^J^^I 
annuity  of  120/.  to  John  Holland  for  the  term  of  the  joint  in  thirty  dayt 
natural  lives  oi  John  Holland^  Mary,  his  wife,  Mary  Ann  cease  of  the 
Holland,  and  Lucy  Dalrymple,  and  the  lives  and  life  of  xhTcwttrt  re- 
the  survivors  and  survivor  of  the  longest  liver  of  them —  ftisedtoset 

.  .  sside  the  seen* 

Siewart  2Jkdi  Pelham,  for  themselves,  their  heirs,  execu-  ritiesfornsury. 
tors,  and  administrators,  covenanting  with  Holland,  his 
executors,  administrators,  and  assigns,  within  thirty  days 
next  after  the  decease  of  such  three  of  them,  the  said  John 
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183Q.         Holland,  Mary,  his  wife.  Mart/  Ann  Holland,  and  Lucy 
'     "^     '       Dalrymple,  who  should  first  depart  this  life,  to  insure  in 

Ex  parte 

Nash.  some  respectable  office  of  insurance  in  London,  for  the  use 
of  the  said  John  Holland,  his  executors,  administraton^ 
and  assigns,  the  sum  of  1,000/.  to  be  paid  on  the  decease 
of  the  survivor  of  them  the  aforesaid  nominees ;  and,  upon 
the  completion  of  such  insurance,  to  make  such  assignment 
of  the  policy  or  policies  thereof  unto  the  said  John  Hoi' 
land,  his  executors,  administrators,  and  assigns,  as  shonU 
be  requisite  to  make  over  the  same  and  all  benefit  thereof 
to  him,  and  for  his  and  their  sole  use.  A  warrant  of  attor- 
ney was  also  executed  by  the  grantors,  to  enter  up  judg- 
ment for  2,000/.,*  but  no  judgment  was  ever  entered  up. 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  behalf  of  £rf- 
fvard  Gregory  and  Robert  Johnston,  who  had  purchased 
the  annuity  at  a  sale  by  the  Sheriff,  under  a  writ  of  ven- 
ditioni exponas. — The  insurance  was  not  to  be  effected 
until  thirty  days  after  three  of  the  four  lives  had  dropped. 
The  fourth  might  also  die  in  the  mean  time.  The  princi- 
pal would  therefore  be  in  hazard  at  least  for  that  interval 
Cummins  v.  Isaac  (a),  and  Morris  v.  Jones  (6),  are  authori- 
ties to  shew  that  there  is  nothing  illegal  in  a  contract  of  this 
nature.  In  the  latter  case.  Lord  Chief  Justice  Abbott 
said :  *'  When  an  annuity  is  granted  for  the  life  of  tlie 
grantor,  it  is  almost  the  invariable  practice  for  the  grantee 
to  insure  the  life  of  the  grantor;  and  in  calculating  tbe 
amount  of  the  annuity,  or  the  consideration  to  be  paid,  re- 
gard is  always  had  to  the  terms  on  which  that  life  can  be 
insured.*' 

The  Court  called  on — 

Mr.  Serjeant   Taddy,  to  support  his  rule. — ^The  only 

(a)  8  Term  Rep.  183.  {h)  2  Bam.  ^  Cress.  223. 
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md  upon  which  annuities  are  held  to  be  without  the         1830. 
ation  of  the  statute  of  usury  is«  that  the  principal  sum  ^^ 

It  in  hazard.  In  the  present  case  the  principal  never  Nash. 
)een  in  hazard.  A  covenant  for  re-payment  of  the  mo- 
idvanced  would  clearly  be  usurious.  The  covenant  to 
re  gives  the  grantee  the  additional  security  of  the  assur- 
office.  It  has  been  observed  that  the  principal  would 
azarded  during  the  thirty  days  that  are  to  intervene  be- 
n  the  death  of  the  three  first  nominees  and  the  efiect- 
he  insurance;  for  that  the  fourth  life  might  also  drop 
in  that  interval.  But  that  would  not  discharge  the 
ity  of  the  grantors  under  the  covenant. 

>rd  Chief  Justice  Tindal. — The  question  is^  whether 
dvance  of  money  in  this  case  comes  within  the  statute 
we,  as  being  a  loan  upon  which,  directly  or  indirect- 
lore  than  5L  per  cent,  interest  has  been  reserved, 
general  rule  is,  that^  where  the  principal  is  put  in  ha- 
,  it  is  no  loan;  for,  a  loan  contemplates  the  re-payment 
e  money  advanced.     Where  there  is  any  uncertainty 
»  the  return   of  the  principal,   it  only  amounts  to 
»tion  of  contract.     In  the  present  case,  it  is  impossi- 
)r  us  to  say  that  there  has  not  been  a  considerable 
*d.     Suppose  the  two  last  lives  to  drop  together,  how 
i  it  be  assigned  as  a  breach  of  covenant  on  the  part 
3  grantors,  that  the  fourth  life  was  not  insured.    Sup- 
even  that  an  insurance  was  effected,  there  are  many 
(lions  in  policies  that  might  render  the  insurance  in- 
ual;  for  example,  the  policy  might  be  avoided  by 
le  or  by  felony,  or  by  the  party  insured  going  abroad* 
can  say  that,  with  so  precarious  a  security^  the  prin- 
is  not  put  in  hazard.     Upon  this  ground,  therefore^ 
ik  the  annuity  may  be  supported,  and  that  this  rule 
be  discharged. 

'•  Justice  Gaselee  and  Mr.  Justice  Bosanquet  con- 
i. 

M  IV.  F  F  F 
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1830.  upon  and  imputed  to  him  the  plaintiff  by  the  defendant 
and  had^  by  reason  of  the  committing  of  the  said  griei 
ances  by  the  defendant  as  aforesaid^  from  thence  thithert 
wholly  refused}  and  still  did  refuse  to  have  any  transactioi 
acquaintance^  or  discourse  with  him,  the  plaintiff^  as  the 
were  before  used  and  accustomed  to  have,  and  otherwis 
would  have  had:  And  also^  by  reason  thereof,  one  Joh 
Bryer,  who,  before  and  at  the  time  of  the  committing  of  tli 
said  grievances,  was  about  to  sell  and  dispose  of  to  the  sai 
plaintiff  on  credit  divers  goods,  wares,  and  merchandize 
necessary  and  proper  for  carrying  on  and  commencing  th 
business  of  a  general  shop-keeper,  which  he,  the  plamtif 
was  then  and  there  about  to  commence,  afterwards,  t 
wit,  on  &c.  aforesaid,  at  &c.  aforesaid,  wholly  refused  aa 
thence  thitherto  had  declined  to  sell  and  dispose  of  th 
same  to  the  plaintiff;  and  the  said  John  Bryer^  then  an 
there,  by  reason  of  the  speaking  of  the  said  slanderov 
words,  refused  to  sell  and  deliver  to  the  plaintiff  othc 
goods  on  credit,  as  he  otherwise  might  and  would  haf 
done:  And,  by  reason  of  the  premises,  the  plaintiff  ha 
lost  and  been  deprived  of  divers  great  gains  and  profil 
which  might  and  otherwise  would  have  accrued  to  hb 
from  the  sale  and  disposal  of  the  said  several  goods,  warei 
and  merchandizes  to  him  the  plaintiff  by  the  said  JiA 
Bryer  on  credit,  as  aforesaid;  and  the  plaintiff  had  bee 
and  was,  by  means  of  the  premises,  hindered  and  preveni 
ed  from  commencing  and  carrying  on  trade  and  businei 
as  he  otherwise  would  have  done,  and  was  otherwise  greai 
ly  injured,  to  wit,  at  &c.  aforesaid. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  Botanqmet^  i 
the  last  Assizes  at  Taunton.  The  evidence  which,  th 
plaintiff  was  prepared  to  produce  in  support  of  the  actioi 
was,  that  the  defendant  had  spoken  the  words  charged  i 
the  declaration  to  one  Edward  Bryce,  who  communicata 
the  statement,  as  the  statement  of  the  defendant,  to  Jok 
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to  bring  him  into  public  scandal^  infamy ^  and  disgrace  with  1830. 
and  amongst  all  his  neighbours  and  other  good  and  worthy 
subjects  of  this  kingdom,  and  to  cause  it  to  be  suspected 
and  believed  by  those  neighbours  and  subjects  that  he  the 
plaintiff  had  been  and  was  guilty  of  the  offences  and  mis- 
conduct thereinafter  mentioned  to  have  been  charged  upon 
and  imputed  to  him,  the  plaintiff^  and  was  not  a  person 
who  was  worthy  or  fit  to  be  trusted,  and  to  vex,  harass, 
oppress,  impoverish,  and  wholly  ruin  him,  the  plaintiff, 
theretofore,  to  wit,  on  &c.,  at  &c.  aforesaid,  in  a  certain 
discourse  which  the  defendant  then  and  there  had  in  the 
presence  and  hearing  of  divers  good  and  worthy  subjects 
of  our  lord  the  now  King,  of  and  concerning  the  plaintiff, 
then  and  there,  in  the  presence  and  hearing  of  the  said 
last-mentioned  subjects,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  plaintiff  these  false,  scan- 
dalous, malicious,  and  defamatory  words  following,  that  is 
to  say :  **He  (meaning  the  plaintiff)  i$  a  rogue  and  a  swind- 
ter.  /(meaning  the  defendant)  know  enough  about  him 
(meaning the  plaintiff)  to  hang  him.*'  [In  the  second  count, 
die  words  charged  to  have  been  spoken  by  the  defendant 
•**  He  is  a  rogue  and  a  swindler  /'  in  the  third  count 
He  is  a  rogue:*'  and  in  the  fourth — ^'  He  is  a  swind- 
lerJ^  By  means  of  the  committing  of  which  said  griev- 
ances by  the  defendant  as  aforesaid,  he  the  plaintiff  had 
been  and  was  greatly  injured  in  his  said  good  name,  fame, 
and  credit,  and  brought  into  public  scandal,  infamy,  and 
disgrace  with  and  amongst  his  neighbours  and  other  good 
and  worthy  subjects  of  this  realm,  insomuch  that  divers  of 
those  neighbours  and  subjects,  to  whom  the  innocence  and 
integrity  of  the  plaintiff  in  the  premises  were  unknown, 
had,  on  occasion  of  the  committing  of  the  said  grievances 
by  the  defendant  as  aforesaid,  from  thence  thitherto  sus* 
pected,  and  still  did  suspect  and  believe  the  plaintiff  to 
have  been  and  to  be  a  person  guilty  of  the  said  offences 
and  misconduct  above  mentioned  to  have  been  charged 

fff2 


800 


CASES  IN  MICHAELMAS  TERM, 


1830. 


a  person  say  that  such  a  particular  man  (naming  him)  told 
him  certain  slander,  and  that  man  did  in  fact  tell  him  so, 
it  is  a  good  defence  to  an  action  to  be  brought  by  the  pe^ 
son  of  whom  the  slander  was  spoken:  but,  if  he  asserti 
the  slander  generally,  without  adding  who  told  it  to  bin, 
it  is  actionable*  It  is  just,  that,  when  a  person  repeitt 
any  slander  against  another,  he  should  at  the  same  tine 
declare  from  whom  he  heard  it,  in  order  thiii  the  part j/m- 
jured  may  sue  the  author  of  the  slander.^  The  oome- 
quence  of  holding  an  action  of  this  nature  not  to  be  main- 
tainable will  be,  that  parties  may  be  irremediably  injozed, 
and  have  no  means  of  obtaining  redress,  inasmuch  as  the 
authorities  above  cited  shew  that  the  repeater  of  the  sbs* 
der  is  not  liable  to  an  action,  provided  he,  at  the  time  of 
speaking  the  words,  mentions  the  name  of  his  author. 


Mr.  Serjeant  Wilde^  in  Easter  Term,  shewed 
1.  The  averment  of  special  damage  means,  not  thattk 
damage  flowed  consequentially,  but  directly  from  the  d^ 
fendant's  act  of  speaking.  The  evidence  proposed  to  be 
given,  therefore,  was  not  receivable  under  this  dedantioi* 
The  damage  accruing  from  the  defendant's  act  did  not 
wholly  result  from  the  cause  assigned.  A  somewhat  shm- 
lar  question  to  this  arose  in  the  late  case  of  Davis  v.  6m^ 
reti  (a),  where  it  was  in  effect  held,  that,  to  form  the  lok- 
ject  of  an  action,  the  damage  sustained  by  the  pkintif 
must  be  the  immediate  and  necessary  consequence  of  Ik 
wrongful  act  of  the  defendant:  and  in  Vicars  v.  WHeodaif^ 
it  was  expressly  held,  that  the  special  damage  must  be  tk 
legal  and  natural  consequence  of  the  words  spoken,  odM^ 
wise  it  will  not  sustain  the  declaration.  In  the  pteaal 
case,  it  is  clear,  that,  if  there  had  been  no  repetition  of  tk 
slanderous  words,  the  plaintiff  would  have  received  no  ii- 


(a)  AnUf  p.  MO. 


{h)  8  East,  1. 


IN  THE  FIRST  YEAR  OP  WILL.  IV.  801 

When,  therefore,  the  act  of  the  defendant  would        ^^30. 

y  fail  to  produce  any  injurious  consequence  unless 

by  the  act  of  another,  how  can  the  injury  resulting 

the  act  of  that  other  be  ascribed  to  the  defendant? 

le  evil  that  has  accrued  to  the  pli^ntiff  would  have 

1  from  the  act  of  Bryce^  independent  of  the  defend- 

Tbis  is  not  like  an  action  of  trespass  for  an  injury 

fed  fircHn  something  put  in  notion  by  the  defendant; 

lere,  the  impetus  originally  given  continues  until  the 

'  complained  of  is  produced*    Bryce  was  a  voluntary 

I  and  the  defendant  is  not  to  be  held  responsible  for 

iditional  malice  in  the  mode  of  speaking  by  him*  In- 

ib,  therefore,  as  this  declaration  directly  charges  an 

liate  injury  resulting  from  the  use  of  the  slanderous 

by  the  defendant,  the  evidence,  which  shews  that 

njury  did  not  proximately  result  therefrom,  was  not 

able  under  it. 

Supposing  the  evidence  in  question  to  have  been  ad- 
l^  on  this  form  of  declaration,  was  it  sufficient  to  sup- 
he  action?  It  is  said,  that  the  plaintiff  will  be  without 
y  if  this  form  of  action  do  not  Rtail  him>  because 
ris  not  liable  to  an  action  for  the  part  he  took  in  di»» 
iling  the  slander,  he  having  named  his  author  at  the 
and  the  fourth  resolution  in  Lord  Northampton' $ 
\  cited  in  support  of  that  position.  The  Courts  have 
pat  case  repeatedly  pressed  upon  their  attention.  It 
nrer,  it  is  true,  been  expressly  over-ruled ;  but  the 
B  have  always  endeavoured  to  pass  it  by;  and  it  has 
pee  been  directly  acted  upon  or  recognised,  viz.  in 
le  of  Davis  v.  Lewis.  In  Crawford  v.  Middleton  (a), 
lintiff  having  declared  for  slanderous  words,  charg- 
n  with  felony,  said  by  the  defendant  to  have  been 
1  of  the  plaintiff  by  a  person  whom  the  defendant 
I  the  road,  judgment  was  arrested  (by  the  opinion 

(a)  I  Levinz,  82. 
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1830.  of  three  Judges  against  Mr.  Justice  Twysden),  for  want  of 
an  averment^  that^  in  truths  nobody  had  said  such  words 
to  the  defendant.  The  authorities,  however,  are  abundant, 
to  shew  that  such  an  allegation  is  not  necessary.  In  Gar- 
diner  v.  Atwater  (a),  the  words  spoken  were — **  Thou  art 
a  sheep  stealing  rogue,  and  farmer  P.  told  me  so.'*  On 
motion  in  arrest  of  judgment.  Lord  Chief  Justice  Dan- 
son  said — ^'  It  has  been  said,  that,  although  the  words  might 
be  actionable,  yet  that  the  plaintiff  ought  not  to  have  judg- 
ment, because  it  was  not  averred  that  farmer  P.  did  not 
tell  the  defendant  so;  but  the  Court  were  of  opinion  Ait 
that  averment  was  by  no  means  necessary,  it  being  quite  im- 
material whether  farmer  P.  did  or  did  not  tell  the  defend- 
ant so.*'  That  case  is  quite  inconsistent  with  Lord  North- 
amptOfCs  case;  and  the  fourth  resolution  there  was  not  ne- 
cessary to  the  judgment  of  the  Court.  In  Lewis  ▼.  WtH- 
ter  (6),  the  Judges  shew  an  extreme  indisposition  to  adopt 
the  rule  laid  down  in  that  resolution.  In  that  case,  whieb 
was  an  action  for  a  libel  published  in  a  newspaper,  the  de- 
fendant pleaded  that  the  libel  was  originally  published  in 
the  H,  Journal^  by  J.  S.;  and  that,  at  the  time  of  pubE- 
cation  by  the  defendant,  it  was  stated  in  such  publicatioo 
that  it  was  copied  from  that  newspaper.  Mr.  Justice  Bqh 
ley  said  (c)—^^  If  a  defendant  is  to  be  allowed  to  rely  upon 
a  plea  of  this  nature  (supposing  that  there  can  be  sodi 
a  plea  in  bar,  which  may  be  doubtful)^  it  can  only  be  in  t 
case  where  he  has  originally  given  up  the  author  by  name, 
and  where  the  name  is  sufficient  to  identify  the  party." 
Mr.  Justice  Holroyd  said — *^  In  actions  for  slander,  the 
truth  may  be  pleaded  as  a  legal  defence.  But  that  pkt 
admits  the  malice,  and,  notwithstanding  that,  justifies  the 
publication.  It  is,  however,  a  very  different  thing  to  jus- 
tify the  repetition  of  slander,  by  alleging,  as  a  bar,  tfaat 
some  other  person  originally  was  the  author  of  it.    For,  ft 

(a)  Sayer,  265.        (6)  4  Barn.  &  Aid.  605.        (c)  Ibid.  612. 
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does  not  foUow,  that^  because  a  defendant  may  justify  slan-  1830. 
der  if  true«  he  may  also  justify  the  repetition  of  slanderous 
words  which  are  not  true^  if  he  has  heard  them  from  ano- 
ther person.  Unless  we  go  the  length  of  holding  that  such 
a  repetition  would  be  justifiable  even  when  spoken  from  a 
bad  motive^  we  cannot  support  the  present  pleas.  All  the 
cases  on  this  subject  arise  out  of  the  case  of  The  Earl  of 
NartAatnptan.  They  do  not,  however^  confirm  that  deci- 
sion; but  all  go  on  the  ground  of  being  distinguishable 
firom  it.  The  book  in  which  that  case  is  found  is  not  so 
accurate  as  the  rest  of  the  reports  of  Lord  Coke,  not  hav- 
ing been  published  by  him  in  his  life-time^  but  from  his 
notes  afterwards.  The  point  there  is  stated  in  very  gener- 
al terms,  and,  as  it  seems  to  me,  may  be  questionable.  It 
is  put  thus:  '  In  a  private  action  for  slander  of  a  common 
person,  if «/.  S.  publish  that  he  hath  heard  «/.  W.  say  that 
J.  G.  was  a  traitor  or  thief,  in  an  action  on  the  case,  if  the 
truth  be  such,  he  may  justify.'  It  is  observable,  that  Lord 
Coie  does  not  say  that  it  is  lawful  to  repeat  slander  in  all 
cases  and  at  all  times,  but  only  that  the  party  may  justify 
under  certain  circumstances.  If,  for  instance,  he  repeats 
not  with  intention  to  defame,  that  may  be  so ;  but  it  is  not 
laid  down  that  a  defendant  may  maliciously  do  so ;  and, 
unless  it  goes  that  length,  it  will  not  support  the  present 
pleas.  But  I  think  it  is  questionable  whether,  as  stated, 
it  must  not  have  some  qualification  added;  for,  in  the  third 
resolution,  cases  are  put  in  which  it  is  held  to  be  unlawful 
to  repeat  slander.  Taking,  therefore,  the  whole  together, 
it  seems  to  me  that  the  proper  way  is,  to  take  the  passage 
with  this  qualification,  that,  if  «/•  S.  publish,  an  a  fair  and 
justifiable  occasion^  that  he  hath  heard  «/.  W.  say  that  c/l 
G.  was  a  traitor  or  thief,  he  may,  if  the  truth  be  such,  jus- 
tify. It  must  not,  therefore,  be  taken  as  a  general  rule, 
even  in  oral  slander,  that  the  malicious  repetition  of  it  may 
be  justified,  if  the  name  of  the  author  be  given  up  at  the 
time.     If  it  could,  it  would  be  productive  of  mischief;  for, 
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1830.  the  person  slandered  could  bring  no  actiofi  agaii^t  the  mar 
licioua  repeater;  and,  if  he  did  discover  who  the  penoo 
was,  and  brought  an  action  against  him,  he  might  oplji  be 
able  to  support  it  by  the  testimony  of  the  very  person  who 
had  so  maliciously  repeated  it.  Perhaps,  therefore,  the 
rule  has  been  laid  down  too  largely  in  The  Earl  of  NorUh 
ampioris  case,  and  ought  to  b^  qualified,  by  cpp^ning  ittp 
cases  where  there  is  a  fair  and  just  reason  for  the  repeti- 
tion of  the  slander*"  And  Mr.  Justice  Best  said;  "Tbs 
attempt  here  is,  to  justify  this  libel  andei*  the  authority  of 
The  Earl  of  Nort/mmptons  case.  If  this  precise  pcHnt  had 
been  there  determined,  I  should  doubt  the  propriety  of 
that  decision;  and  I  tbii^c  that  the  reasons  given  by  my 
brother  Hohoyd  shew  that  the  fourth  re3olutio|i  in  that 
case  requires  soni9  qualification.  For,  it  cannot  be  jufti- 
fiable  to  repeat  slander  under  all  circumstances;  but  only 
in  those  cases  where  it  is  done,  not  for  the  purpose  of 
merely  circulating  the  slander,  but  for  some  &ir  and  rea? 
sonable  cause/' 

Holding  the  present  action  to  be  maintainable  would,  in 
effect,  be  making  him  responsible  who  did  not  occasion  the 
mischief,  and  discbargipg  him  who  did. 

Mr.  Serjeant  Stephen  ^nd  Mr.  Seqeant  B<mpa$^  in 
support  of  the  rule.— The  injury  of  wbiph  the  pl^iptiff 
complains  was  sufficiently  shewn  to  have  emanated  from 
the  wrongful  act  of  the  defendant.  It  is  a  noyel  propo* 
sition  in  law,  that  the  author  of  a  slandev  is  not  answer 
able  for  his  wrong  because  the  slander  is  disaemiiiated 
through  the  agency  of  a  third  person.  If  Bryee  had,  from 
motives  of  malice,  repeated  the  words,  no  doubt  he  would 
have  been  liable  to  an  actioi^.  But  it  is  a  fallacy  to  say 
that  Bryce  in  any  way  contributed  to  the  plaindTs 
damage;  the  injury  was  the  legal  and  natural  consequence 
of  the  first  speaking  of  the  words.  Lord  Northampton t 
case  was  confirmed  by  Lord  Kenyan  in  Davis  v.  Lems; 


IN  THE  FIRST  YEAR  OF  WILL,  IV.  805 

and  also  in  the  case  of  Maitland  v.  Goldney  (a),  where  iSSO. 
the  whole  Court  expressly  recognised  the  principle  now  con« 
tended  for^  viz.  that  the  first  utterer  alone  is  responsible, 
unless  (as  was  the  fact  in  that  case)  the  slander  be  repeat- 
ed with  knowledge  that  it  was  unfounded.  Lord  EUer^ 
borough  said  (&):  *'In  order  to  justify  the  parties  reviv- 
ing the  slander  by  naming  the  original  author  of  it,  they 
must  so  disclose  the  matter  a$  to  give  the  plaintijffs  a  cer^ 
tain  cquse  of  action  against  the  party  nametL'*  Mr.  Jus- 
tice Lawrence  said:  *'  It  is  sufficient  to  say,  acccording  to 
the  rule  in  Lord  Northampton's  case,  supported  in  the 
late  case  of  Davis  v.  Lewis,  that,  in  order  to  justify  the 
repetition  of  slanderous  words  spoken  by  another,  the  de- 
fendant must  give  a  certain  cause  of  action  against  that 
other;  and  that  must  be  done,  not  only  by  naming  the 
author  of  the  slander,  but  also  by  giving  the  very  words 
used."  And  Mr.  Justice  Le  Blanc — **  Without  entering 
into  the  consideration  of  Lord  Northampton's  case,  the 
rule  is  clearly  established,  that,  in  order  to  justify  the  re- 
petition of  slander,  the  defendant  must  state  the  name  of 
the  person  by  whom  it  was  first  uttered,  so  as  to  furnish 
the  plaintiff  with  a  cause  of  action  against  him."  The 
reasoning  of  Mr.  Justice  Holroyd,  in  the  case  of  Lewis 
▼.  fFialter,  seems  also  to  lean  to  the  same  conclusion. 

Vicars  v.  fFilcocis  has  been  referred  to,  to  shew,  that, 
to  sustain  a  declaration  for  slander  of  this  nature,  the 
spedai  damage  must  be  the  legal  and  natural  consequence 
of  the  words  spoken:  but,  in  that  case,  the  damage  was 
not  the  legal  and  natural  consequence  of  the  words  spoken, 
'*  but,'*  as  Lord  EUenborough  said, ''  a  mere  wrongful  act 
of  the  master,  for  wtiich  the  defendant  was  no  more  an- 
swerable than  if,  in  consequence  of  the  words,  other  per- 
sons had  afterwards  assembled,  and  seized  the  plaintiff, 

(a)  2  East,  426.  (6)  Ibid.  437. 
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1830.        and  thrown  him  uito  a  horse-pond  by  way  of  punishment 
for  his  supposed  transgression." 

It  is  not  usual  to  aver  in  pleading,  that  the  words 
charged  were  uttered  in  the  presence  of  the  party  from 
whom  the  special  damage  results — Browning  v.  New- 
man (a),  Hartley  ¥•  Herring  (6),  Moore  v.  Meaglter  (c)— 
it  cannot  therefore  be  necessary  to  prove  it.  In  Hartleys, 
Herrings  which  was  an  action  on  the  case  for  consequential 
damage  arising  from  slander,  imputing  incontinence  to  the 
plaintiff,  the  declaration  alleged,  that  the  plaintiff  was  em- 
ployed to  preach  to  a  dissenting  congregation  at  a  certain 
licensed  chapel  situated  at  A.;  that  he  derived  consider- 
able profit  from  his  preaching;  and  that,  by  reason  of  the 
scandal,  **  persons  frequenting  the  chapel  had  i*efused  to 
permit  him  to  preach  there,  and  had  discontinued  giving 
him  the  profits  which  they  usually  had,  and  otherwise 
would  have  given:*'  the  declaration  was  held  sufficient, 
although  it  did  not  state  who  the  persons  were^  or  by 
what  authority  they  excluded  him,  or  that  he  was  a  preach- 
er duly  qualified  according  to  the  10  Anne,  c.  2. 

The  case  of  Dixon  v.  Bell  (jd)  is  also  somewhat  analo- 
gous. It  was  there  held  that  a  person,  before  be  entrusts 
a  gun  to  an  incautious  agent,  is  bound  to  render  it  per- 
fectly innoxious.  And  in  the  case  of  The  King  v.  Sir 
Francis  Burdeit^  Mr.  Justice  Best  said  {e)i  '*  In  the  case 
of  a  libel,  publication  is  nothing  more  than  doing  the  last 
act  for  the  accomplishment  of  the  mischief  intended  by  it. 
The  moment  a  man  delivers  a  libel  from  his  bands,  his 
control  over  it  is  gone;  he  has  shot  his  arrow,  and  it  does 
not  depend  upon  him  whether  it  hits  the  mark  or  not 
There  is  an  end  of  the  locus  pcenitentiiB ;  his  offence  is 
complete;  all  that  depends  upon  him  is  consummated;  and 


(o)  1  Str.  Q^.  (d)  1  Starkie's  N.  P.  C.  287- 

(6)  8  Term  Rep.  130.  (e)  4  Bam.  &  Aid.  126. 

(c)  1  Taunt.  39. 
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from  that  moment,  upon  every  principle  of  common  sense,  .18d0. 
he  is  liable  to  be  called  upon  to  answer  for  his  act  Sup- 
pose a  man  wraps  up  a  newspaper  and  sends  it  into  another 
county  by  a  boy;  who  is  the  publisher?  the  boy  who  per- 
haps cannot  read  or  is  ignorant  of  its  contents,  or  the  man 
who  has  put  it  up  in  the  envelope?*' 

Cur.  adv.  vult  (a). 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court : — 

This  was  an  action  upon  the  case,  in  which  the  words 
stated  in  the  declaration  to  have  been  spoken  by  the  de- 
fendant of  the  plaintiff*  are — **  He  is  a  rogue  and  a  swind- 
ler:  I  know  enough  about  him  to  hang  him:*'  and  the 
plaintiff  then  alleges,  as  a  special  damage,  that,  by  means 
of  the  committing  of  the  several  grievances,  one  John 
Bryevy  who,  before  and  at  the  time  of  the  committing  those 
grievances,  was  about  to  sell  to  the  plaintiff  on  credit 
goods  necessary  for  the  carrying  on  and  commencing  of  the 
plaintiff  *s  business  as  a  general  shop-keeper,  which  he  was 
about  to  commence,  refused  and  declined  so  to  do.    The 
defendant  pleaded  the  general  issue.     At  the  trial  of  the 
cause,  the  evidence  which  the  plaintiff  was  prepared  to 
produce  was,  that  the  defendant  had  spoken  the  words  as 
laid  in  the  declaration  to  one  Edward  Bryce^  and  that 
Bryce  had  communicated  the  statement,  as  the  statement 
of  the  defendant,  to  John  Bryer,  who  thereupon  refused 
to  trust  the  plaintiff.    Upon  this  statement  of  the  evidence, 
the  learned  Judge  who  tried  the  cause  directed  the  plain- 
tiff to  be  called;  and  the  question  before  us  is,  whether 
this  nonsuit  should  be  set  aside. 

(a)  Mr.  Serjeant  Wilde  stated,  lution  in  Lord  Northampton's  case 

at  the  close  of  the  ar^ment,  that  in  the  late  case  of  M^Phenan  v. 

he  had  just  been  informed  that  DanUU  (not  then  reported),  10 

the  Court  of  King^s  Bench  had  ex-  Bam.  &  Cress.  263. 
pressly  over-ruled  the  fourth  reso- 
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1830.  As  the  words  spoken  do  not  contain  the  charge  of  any 

legal  definite  crime^  nor  are  alleged  to  be  spoken  of  the 
plaintiff  in  the  way  of  his  trade  or  business,  so  as  to  im- 
pute to  him  dishonesty  in  such  trade,  the  words  are  not 
actionable  perse;  and  the  only  ground  of  action  is  the 
special  damage  which  the  plaintiff  has  alleged.  The  ques- 
tion, therefore,  is,  whether  the  special  damage,  which  is 
the  gist  of  the  action,  has  been  proved  as  it  is  alleged,  or 
whether  there  is  a  variance  between  the  allegation  and  the 
proof. 

The  substance  of  the  plaintiff's  allegation  is,  that,  by 
reason  of  the  defendant's  false  representations  to  diven 
persons,  one  John  Bryer  refused  to  trust  the  plaintiff.  Noir, 
the  evidence  necessary  to  support  this  allegation  woaki 
hare  been,  either  that  John  Bryer  was  present  and  heard 
the  defendant  make  the  representations  to  some  person, 
or,  at  the  very  least,  that^  when  the  defendant  made  sud 
representations,  he  directed  them  to  be  communicated  t» 
Bryer.  But  neither  of  these  suppositions  exists  in  fieicl;  on 
the  contrary,  the  evidence  was,  that  the  words  were  ad- 
dressed to  one  Edward  Bryce,  and  that  Bryee,  at  a  sub- 
sequent time  and  place,  and  without  any  authority  froo 
the  defendant,  repeated  the  representations  to  Bryer:  the 
repetition  of  which  words,  and  not  the  original  statement, 
occasioned  the  plaintiff's  damage. 

Every  man  must  be  taken  to  be  answeraUe  for  the  ne- 
cessary consequences  of  his  own  wrongful  acts ;  but  such  t 
spontaneous  and  miauthorized  communication  cannot  be 
considered  as  the  necessary  consequence  of  the  original 
uttering  of  the  words:  for,  no  effect  whatever  followed 
from  the  first  speaking  of  the  words  to  Bryce.  If  he  bad 
kept  them  to  himself,  Bryer  would  still  have  trusted  the 
plaintiff:  It  was  the  repetition  of  them  by  Bryce  to  Bryeft 
which  was  the  voluntary  act  of  a  free  agent,  over  whom  the 
defendant  had  no  control,  and  for  whose  acts  he  is  not 
answerable,  that  was  the  immediate  cause  of  the  plaintiflrf 
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damage.  We  therefore  think,  that,  as  each  count  in  the  1830. 
declaration  alleges  as  the  only  grievance  the  original  false 
speaking  of  the  words,  the  allegation,  that,  *^  by  reason  of 
the  committing  of  such  grievance^  Bryer  refused  to  give 
the  plaintiff  credit,*'  is  not  made  out  by  the  evidence;  and 
on  this  ground  we  think  the  nonsuit  is  right. 

It  is  urged,  that,  unless  the  plaintiff  can  recover  against 
the  present  defendant,  he  sustains  a  great  injury,  and  is 
altogether  without  remedy ;  and  the  authority  in  the  fourth 
resolution  in  Lord  Northamptoris  case  (a)  is  relied  upon 
for  that  purpose.  But,  even  supposing  the  proposition 
laid  down  in  that  case  is  to  be  taken  as  an  unqualified  pro- 
position that  the  repetition  of  slanderous  words,  stating  at 
the  time  the  name  of  the  author,  is,  upon  all  occasions,  and 
under  all  circumstances,  justifiable,  which  we  agree  in 
thinking  is  far  from  the  import  of  the  resolution,  still 
we  must  look  to  the  interests  of  the  defendant  as  well  as 
to  those  of  the  plaintiff,  and  be  careful  not  to  make  him 
responsible  for  a  greater  measure  of  damage  than  flows 
necessarily  from  his  wrongful  acts.  But,  the  resolution 
above  referred  to,  which  has  at  all  times  been  looked  at 
with  disapprobation,  has,  in  the  recent  case  of  M^Pherson 
▼.  Darnels  (6),  been  in  effect  over-ruled  by  the  Court  of 
King^s  Bench:  and  with  the  judgment  of  that  Court  upon 
that  occasion  we  entirely  concur. 

We^  therefore,  think  that  the  rule  for  setting  aside  the 
nonsuit  must  be  discharged. 

Rule  discharged. 

(a)  12  Rep.  134.  (J,)  10  Barn.  &  Crest.  263, 
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1830. 

Wednetday,  ANONYMOUS. 

Nov.  24th.      -«- 

To  endde  an  JxLR.  Serjeant  E.  Lowes f  on  a  former  day  in  this  term, 

▼Uegel&om  ar-  obtained  a  rule  nisi^  on  the  part  of  an  attorney  of  this 

IlhSr  AaThe'if  Court,  who  had  been  arrested  on  mesne  process,  that  the 

actually  prao  bail-bond  miffht  be  delivered  up  to  be  cancelled,  upon  ao 

tuingatdie  .  ®  ^  '^ 

tiiiie;aaoUtai7   af&davit  Stating  that  he  was  arrested  whilst  in  the  dis- 
ptoymeiit*at^"  charge  of  professional  duties  at  an  election. 

clecdoD  will  not 
lufficc 

Mr.  Serjeant  Andrews  now  shewed  cause. — He  sub- 
mitted that  the  rule  of  privilege  only  applied  to  attomies 
actually  practising  in  Court,  a  fact  which  was  not  alleged 
in  the  affidavit  upon  which  the  motion  was  founded:  and 
he  referred  to  the  case  of  Brooke  v.  Bryant  (a),  where  Mr. 
Justice  Lawrence  said:  "  The  privilege  of  an  attorney 
does  not  necessarily  attach  upon  a  person's  investing  him- 
self with  that  character,  but  he  must  be  a  practising  attor- 
ney. The  rule  of  Court  in  1654  confines  the  privilege 
to  attomies  who  have  practised  within  a  year.  In  order 
to  preserve  the  privilege,  therefore,  the  party  must  con- 
tinue to  act  as  such ;  for,  the  very  foundation  of  it  is  a 
presumption  that  an  attorney  is  already  in  Court  attending 
his  duty,  and  therefore  the  issuing  of  process  merely  to 
bring  him  there  is  nugatory.  That  reason  consequendj 
does  not  apply  to  an  attorney  who  is  not  practising  at  the 
time." 

Lord  Chief  Justice  Tindal. — The  privilege  of  the  at- 
torney is  only  allowed  him  for  the  benefit  of  his  dienti. 
It  is  necessary,  therefore,  before  a  party  seeks  to  afaH 
himself  of  that  privilege,  that  he  should  shew  himself  to 
be  actually  practising  at  the  time.  In  the  present  case, 
it  is  not  so  sworn.    By  his  shewing  one  instance  o(  em- 

(a)  7  Term  Rep.  25 
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ployment  dehors  the  scope  of  his  business  as  an  attorney,         1830. 
it  would  seem  pretty  clear  that  he  has  no  other  business       ^     "^^^ 

T    1  •   »     1  Anonymoos. 

to  shew.     I  think  the  rule  should  be  discharged. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 


Haydon,  Assignee  of  Sutton,  a  Bankrupt,  r.  Williams.     Wed$i€9day, 
-__  Nov.  24M. 

X  HIS  was  an  action  oi  assumpsit  for  an  apothecary's  bill.  The  lUtute  9 
brought  by  the  assignee  of  the  apothecary,  who  had  be-  which  requires 
come  bankrupt.     The  demand  was  for  attendance  and  ^^l^^^"^ 
medicines  furnished  to  the  defendant  in  the  year  1820.  out  of  the  lu- 

tute  of  liinitA- 

The  declaration  was  of  Mic/uielmas  Term,  9  Geo.  4 —  tiom  shall  be  in 
1828.     Pleas— the  general  issue,  and  the  statute  of  limi-  U^t?brthc 
tations.  P*^  *?  ^ 

charged  there- 

The  cause  was  tried  before  Lord  Chief  Justice  Tindal,  by,  does  not  ai- 

at  the  Sittings  at  GuildhaU  after  last  Hilary  Term.     To  the  nature  of  the 

take  the  case  out  of  the  statute,  the  bankrupt  was  called,  JJ^^i^lJlJi, 

for  the  purpose  of  proving  a  promise  to  pay  made  within  ^^es  a  different 

,        .  .  ...  mode  of  proofl 

six  years.     The  promise  m  question  was  contamed  m  a      The  defend- 
letter  written  by  the  defendant  to  the  bankrupt,  in  1823,  yeaVsl'roixrthe 
in  consequence  of  a  demand  made  for  the  debt  by  the  J>nne  of  contract- 
bankrupt's  attorney,  which  letter  the  bankrupt  stated  to  ttated  in  a  letter 
be  lost;  and  it  was  proposed,  on  the  part  of  the  plaintiff,  debtor— *« that 
to  prove  its  contents  by  the  oral  testimony  of  the  bank-  SfelTthatllme 
rupt.     It  was  objected,  on  the  part  of  the  defendant,  that  *»P*y  themo- 

ney,  but  that  he 

the  contents  of  the  letter  could  not  be  proved  by  parol;  would  pay  as 

soon  as  be  had 
it  in  his  power 
to  do  so :" — Held,  that  this  was  a  conditional  promise  only,  and  therefore  not  sufficient,  per  te,  to 
tftke  the  case  out  of  the  statute  of  limitations,  notwithstanding  the  9  Oeo,  4,  c  14. 

To  take  a  case  out  of  the  statute  of  limitations,  the  plaintiff  offered  to  prove  by  oral  testimony  a 

written  promise,  conformable  to  the  9  Geo.  4,  c  14,  the  document  itself  being  lost: Held,  that 

such  secondary  evidence  was  admissible. 

Qturrr,  whether  a  conditional  promise  relied  on  to  revive  a  debt  barred  by  the  statute  of  limi- 
tations, should  not  be  declared  ou  as  such. 

VOL.  IV.  GOG 
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l9S0m        and  the  statute  9  Geo.  4,  c.  14,  was  referred  to  (a). 

'Hatdom  ^^  ^^  P^'^^  ^^  ^'^^  plaintiff  it  was  contended,  that  Ae 
V*  statute  only  required  that  there  should  have  been  a  pro- 

mise in  writing,  leaving  such  written  promise  capable  of 
proof  in  the  ordinary  way. 

His  Lordship  thought  the  evidence  admissible. 

In  the  letter  the  defendant  wrote — *^  that  he  was  in- 
capable at  that  time  to  pay  the  money;  but  that  he  would 
pay  as  soon  as  he  had  it  in  his  power  to  do  so."  Upon 
this  it  was  contended,  on  the  part  of  the  defendant,  that 
this  conditional  promise  to  pay  did  not  satisfy  the  words 
of  the  statute,  which  required  a  direct  and  unqualifiod 
promise;  and  that,  even  admitting  that  a  qualified  promise 
to  pay  might  be  given  in  evidence  notwithstanding  the 
statute,  still  that  the  defendant's  ability  to  pay  must  be 
proved.  It  was  also  suggested,  that  the  promise  shooU 
have  been  declared  on  as  conditional* 

A  verdict  was  taken  for  the  plaintiff,  subject  to  a  mo« 
tion  to  enter  a  nonsuit  upon  the  above  points. 

Mr.  Serjeant  Jones,  accordingly,  in  Easter  Term  last, 
obtained  a  rule  nisi.  —  He  referred  to  WilUs  ▼•  NeW' 
ham  (6),  Tanner  v.  Smart  (e),  Feam  v.  Lewis  (d),  and 
Scales  V.  Jacob  {e). 

Mr.  Serjeant  Wilde,  in  last  7Viiij/y  Term,  shewed  caosei 
— The  secondary  evidence  of  the  written  promise  in  tiiif 
case  was  properly  admitted.    The  words  of  the  statute 


(a)  Which  enacts  *^  that  no  ac-  party  to  be  chaigeable  thereby.* 

knowledgment    or   promise   by  (6)  3  Younge&  Jerv.  518. 

words  only  shall  be  deemed  suf-  (c)  6  Bam.  &  Cress,  603. 

ficient  evidence  of  a  new  or  con-  {d)  Ante,  VoL  4,  p.  h  S,C$ 

tinuing  contract,  &c.,  unless  such  Bing.  349. 

acknowledgment  or  promise  shall  (e)  1 1  J.  B.  Moore,  553;  S,  C. 

be  made  or  contained  by  or  in  3  Bing.  638. 
some  writing  to  be  signed  by  the 
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•  4s  c.  14,  were  satisfied  by  proof  that  a  written  pfo^        1830. 
ad  existed*    That  statute  was  not  intended  to  yary       hatdon 
bstantive  rules  of  evidence;  it  leaves  the  document  to     „   ^ 

'  Wn.LIAMI* 

»ved  in  the  ordinary  manner.  Bills  of  exchange, 
custom  of  merchants,  must  be  in  writing;  but,  where 
is  shewn  to  have  been  lost,  there  is  no  difficulty 
ring  its  contents  by  parol  evidence.  The  case  of 
T.  Newham  only  decided  that  secondary  evidence 
lot  be  given  of  a  verbal  acknowledgment  of  pay« 
f  interest  within  six  years. 

promise  in  question  was  made  within  six  yeavs 

le  time  of  contracting  the  debt;  it  may  therefbue  be 

to  be  an  absolute  and  unqualified  promise,  inasmuch 

defendant  had  at  the  time  of  making  it  no  right  to 

any  condition.    The  case,  therefore  presents  the 

oint  as  that  which  came  before  the  Court  in  Scaler 

ob  (a).    Where  the  promise  is  made  within  six 

f  the  time  of  contracting  the  debt,  the  law  implies 

ral  promise,  and  the  plaintiff  nay  sue  upon  it  as 

general  promise  at  any  time  within  six  years  from 

king  of  the  promise.    In  Tanner  v.  Smart,  Lord 

den  reviewed  all  the  authorities  upon  the  sul^eet. 

Etute  in  question  was  passed  in  the  year  following, 

y  be  presumed  to  have  had  reference  to  that  de^ 

The  general  principle  deducible  from  all  the  cases 

I  to  be,  that,  if  the  promise  be  made  at  a  time 

be  defendant  is  liable  for  the  debt,  that  is,  within 

tmmptii  for  goods  sold.  Lord  Chief  Justice  Best  and  Mr. 

e  statute  of  limitations.  Justice  Gfsselee  (Mr.  Justice  Pqrk 

lat,  three  yeiM^  after  the  and  Mr.  Justice  Burrough  dis- 

cause  of  action  accrued,  senting),  that  this  was  a  condi- 

in  six  years  of  the  com-  donal  promise  only,  and  tliat  it 

mt  of  the  suit,  the  de-^  did  not  take  the  case  out  of  the 

on  being  asked  for  pay-  statute  ( 21  Joe.  1,  c.  16),  upless 

id  that  he  could  not  pay  the  pluntiff  was  prepared  to  prove 

t  that  he  would  do  so  as  the  defendant's  ability  to  pay. 
be  was  able: — Held,  by 

qgq2 
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1830.        six  years,  it  is  absolute ;  but  that  it  is  conditional  only 
Hatdon       where  it  is  made  at  a  time  when  the  defendant  is  not 
^    "•  liable. 

Williams. 

Mr.  Serjeant  Jones^  in  support  oF  his  rule. — Fint^  to 
take  the  case  out  of  the  statute  of  limitations,  the  plaintiff 
must  be  prepared  to  prove  at  the  trial  a  promise  in  writ- 
ing,  which  can  only  be  done  by  production  of  the  writing 
itself — Secondly^  to  satisfy  the  words  of  Lord  Tenterdeiii 
act,  the  promise  must  be  absolute  and  unqualified — Tkiiri' 
fyf  the  condition,  if  any,  must  be  proved — Ifottrihlg,  sup- 
posing that  the  plaintiff  was  in  a  situation  to  shew  the 
defendant's  ability  to  pay,  such  conditional  promise  would 
not  support  a  declaration  upon  an  absolute  promise. 

1.  The  evidence  produced  at  the  trial  must  be  evidenoe 
then  existing  in  writing.  Unless  that  be  so,  the  effect  of 
the  statute  9  Oeo.  4,  c  14,  will  be  altogether  destroyed* 
The  policy  of  the  act  was  to  exclude  parol  testimony;  iDd, 
provided  such  evidence  as  was  here  admitted  be  held  re- 
ceivable, a  witness  who  is  inclined  to  commit  that  perjury 
which  the  act  was  intended  to  prevent,  has  only  to  change 
the  phrase,  and  thus  may,  by  substituting  parol  evidenoe 
of  a  written  promise  for  a  verbal  promise,  evade  the  safai- 
tary  provisions  of  the  statute.  The  case  of  WilUs  t. 
Newham  is  not  in  principle  distinguishable  from  the  pie- 
sent.  That  was  an  action  of  assumpsit  upon  a  promissory 
note.  At  the  trial,  the  plaintiff,  having  proved  the  hand- 
writing of  the  defendant  to  the  note,  called  two  witnesses, 
who  proved  verbal  acknowledgments  by  the  defendant, 
diat  he  had  made  payments  for  interest  in  respect  of  the 
note  within  six  years.  Upon  this  evidence,  Mr.  Justice 
Bay  ley  was  of  opinion,  that,  although  proof  of  actual  pay- 
ment of  interest  would  be  an  answer  to  the  statute  of 
limitations,  within  the  provisions  of  the  statute  9  Geo.  i 
c.  14,  yet  evidence  of  an  acknowledgment  of  payment  was 
within  the  mischief  that  statute  was  intended  to  prevent; 
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he  therefore  nonsuited  the  plaintifi.  Upon  a  motion  to  1830. 
set  aside  thatnonsuit,  Mr.  Baron  Graham  said  (a):  "  The 
act  says,  if  a  debt  be  of  more  than  six  years'  standing,  it 
shall  not  be  taken  out  of  the  statute  of  limitations  by  a 
loose  and  vague  conyersatioui  which  may  be  misrepresented; 
but  only  by  a  written  promise  or  acknowledgment^  signed 
by  the  party  to  be  charged  thereby,  which  cannot  be  mis- 
represented, and  cannot  deceive.  It  appears  to  us,  there- 
fore, that  the  payment  must  be  proved,  not  by  a  verbal 
acknowledgment,  but  by  a  writing  such  as  the  act  requires; 
and  that,  being  so  proved,  it  shall  have  the  same  effect 
as  it  had  before  the  passing  of  the  act."  The  words  of 
the  statute  of  frauds,  the  provisions  of  which  in  this  re- 
spect it  was  intended  to  engraft  upon  the  old  statute  of 
limitations  by  Lord  TenterdetCs  act,  are,  '*  no  action  shall 
be  brought,  &c.,"  having  reference  to  the  time  of  the  ac- 
knowledgment or  promise;  and  therefore,  in  an  action 
upon  a  promise  that  enures  to  take  the  case  out  of  that 
statute,  secondary  evidence  might  be  given  of  the  written 
promise:  but  the  words  of  this  act  have  reference  to  the 
time  of  the  trial — ''no  acknowledgment  or  promise  by 
words  only  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  contract,  &c." 

2.  The  act  impliedly  requires  that  the  promise  shall  be 
absolute  and  unconditional.  The  policy  of  the  act  was, 
to  avoid  all  quaUfied  engagements. 

3*  The  statute  9  Geo.  4,  c.  14,  did  not  intend  to  vary 
hi  any  degree  the  legal  construction  to  be  put  upon  the 
promise,  but  merely  to  substitute  a  more  certain  mode  of 
proof»  leaving  the  promise  itself  exactly  what  it  was  be- 
fore the  statute.  The  promise,  therefore,  in  this  case, 
being  conditional^  to  pay  when  the  defendant  should  be 
able,  it  was  incumbent  on  the  plaintiff  to  prove  such  ability. 
In  Scales  v.  Jacob,  Lord  Chief  Justice  Best  and  Mr.  Jus- 

(a)  3  YouDge  &  Jerv.  623. 
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»vljt,Mi4ik   l< 


ledO.        tice  Gawelee  tuled,  that,  where  the  promise  is 

the  plaintiff  must  shew  the  happening  of  the  etent  con- 
templated.  Mr.  Jastice  Gaselee  there  said  (a):  "  As  to 
the  distinction  which  has  been  attettipted  to  be  made  be- 
tween a  promise  giren  before  the  expiratios  of  the  ax 
years  and  a  promise  iHet^  I  think  it  not  tenable.  It  hss 
been  argued ,  that,  before  the  expiration  of  the  six  jears, 
the  statute  does  not  apply,  and  that  a  defendant  has  wAin 
that  time  no  right  to  add  terms  to  the  origmal  eontract 
Undoubtedly,  within  die  six  y^ars,  the  plaintiff  nuty  go  on 
bis  ordinal  eontriacti  tiotwithst&iiding  aiiy  subseiioeot 
promise;  but  here  th^  original  cause  of  action  had  ex- 
pired before  the  action  was  bf ought  The  defendaiity  by 
a  subsequent  promise,  haa,  upon  certidtl  te^ms,  extended 
the  duration  of  his  liability,  aiid  ff  the  plidnttff  w3l  after 
six  years  avail  himself  of  that  proUfdse,  he  must  Idoeit  as 
it  was  given.'*  In  jf  Court  v.  Cro9s  (6),  which  was  an  ao* 
tion  of  as9umpsif  for  money  lent,  the  defendant  pleaded 
aeiio  nam  acerevk  infra  sex  annos.  The  evidence  oflered 
to  take  the  case  out  of  the  statute  was,  that,  on  his  bring 
arrested  for  the  debt,  the  defendant  said  to  Ae  sfaeiiff*^ 
officer— ^^'  I  know  I  owe  the  money,  but  the  bill  I  gave  ii 
on  a  three-penny  receipt-stamp,  and  now  I  tei  arresfesd  I 
will  never  pay***  Th&  waa  held  not  to  amoiint  to  a  pro- 
mise or  acknowledgment  of  the  debt  so  a^  to  take  the  ease 
out  of  the  statute  of  J^tf^s.  In  l\nmer  n  Smarts  the 
promise  proved  was  very  nearly  in  th^  same  words  as  dial 
proved  in  the  present  case.  The  defendant  there  said^ 
^^  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as 
soon  as  I  can."  It  was  held  that  this  was  not  sufficient  to 
entitle  the  plaintiff  l»  a  verdict,  no  proof  bethg  given  of  tiie 
defendant's  ability  to  pay^  Lord  Teni^srden  tfaeie  sa]d(c): 
"  Upon  a  general  acknowledgment,  whei^   nothing  is 

(«)  3  Bing.  644.  3  Bing.  329. 

(b)  IIJ.  B.  Moore,  198 ;  ^.  C.  (c)  6  Baro.  &  Cress.  609. 
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mid  to  prerent  it|  a  general  promise  to  pay  may  tud         i^. 
ought  to  be  implied;  but,  where  the  party  guards  his  ao-       Hirtoow 
knowledgmenty  and  accompanies  it  with  an  express  decla^  «• 

ration  to  prevent  any  such  implication,  why  shall  not  the 
rule  * expressum /acit  cessare  taciturn*  apply?*'  And  in 
Feam  ▼•  Lewis  the  promise  was  as  follows  :^-^'' As  soon  as 
my  situation  will  allow,  Mr.  F.'s  claim,  with  others,  shall 
receive  that  attention,  that,  as  an  honourable  man,  I  cotl« 
sider  them  to  deservci  and  it  has  been  and  is  my  intention 
to  pay  them.  I  cannot  conclude  without  saying,  I  most 
be  allowed  time  to  arrange  my  affairs.  If  I  am  proceeded 
against,  every  exertion  of  mine  will  be  rendered  abortlt^f 
and  the  Bench  or  France  must  be  my  destination.**  It 
was  held  that  this  was  not  such  an  unqualified  acknow- 
ledgment of  an  existing  debti  as  would  authori!te  the 
Court  to  infer  a  promise  to  pay. 

4.  It  may  be  questioned  whether  a  conditional  ptomise 
Vke  the  present  would  support  a  declaration  upon  an  ab- 
•olttte  promise,  even  if  the  plaintiff  were  in  a  condition  to 
prove  the  defendant's  ability  to  pay.  In  Scales  v.  Jacob, 
Mr.  Justice  Gaselee  says  {a):  **  A  promise  by  a  debtor,  to 
pay  when  he  shall  be  able,  certainly  differs  materially  from 
m  promise  to  ]>ay  when  requested ;  nor  will  evidence  of 
the  former  promise  support  a  declaration  founded  upon 
the  latter.  In  other  words,  a  conditional  promise  to  pay 
when  of  ability,  cannot  be  given  in  evidence  under  a  decla- 
ration framed  on  a  general  promise  to  pay." 

Cur.  ado.  vult. 

Lord  Chief  Justice  Tindal  now  defivered  the  judgment 
of  the  Court  :^-* 

The  defendant  in  this  case  sets  up  the  statute  of  limita" 
txons  as  a  bar  to  the  plaintiff's  demand,  and  the  only  ques-^ 
tion  is,  whether  the  written  letter  of  the  defendant,  signed 

(n)  IIJ.  B.  Moore,  570. 
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1630.        by  him,  of  which  letter  we  think  secondary  evidence  was 
Haydon       rightly  admitted  at  the  trials  is  such  '*  an  acknowledgment 
»•  or  promise  in  writing,  signed  by  the  party  chargeable 

thereby 9"  as  falls  within  the  meaning  and  intent  of  the  sta- 
tute 9  Geo.  4f,  c.  14. 

That  statute  did  not  intend^  as  it  appears  to  us«  to  make 
any  alteration  in  the  legal  construction  to  be  put  upon  ac- 
knowledgments or  promises  made  by  defendants,  but  mere- 
ly to  require  a  different  mode  of  proof;  substitutiog 
the  certain  evidence  of  a  writing  signed  by  the  party 
chargeable^  instead  of  the  insecure  and  precarious  testi- 
mony to  be  derived  from  the  memory  of  witnesses.  To 
inquire,  therefore,  whether,  in  a  given  case,  the  writtea 
document  amounts  to  an  acknowledgment  or  promise,  is  no 
other  inquiry  than  whether  the  same  words,  if  proved  be- 
fore the  statute  to  have  been  spoken  by  the  defendant, 
would  have  had  a  similar  operation  and  effect. 

In  the  present  case,  the  written  letter  so  closely  corre^ 
sponds  with  the  parol  promise  in  Tanner  v.  Smart  (a),  de- 
cided the  year  before  the  statute  passed,  that  we  bold  ol]^ 
selves  governed  in  the  construction  of  it  by  the  decisiaii 
in  that  case.  In  the  letter,  the  defendant  writes — *^  that  be 
was  incapable  at  that  time  to  pay  the  money ;  but  that  be 
would  pay  as  soon  as  he  had  it  in  his  power  to  do  so."  In 
the  case  referred  to,  the  defendant  says — '*  I  cannot  pay 
the  debt  at  present;  but  I  will  pay  it  as  soon  as  I  can." 
The  most  acute  and  discriminating  mind  cannot  form  a 
distinction  between  the  effect  of  the  two  expressions.  The 
principle  laid  down  by  the  Court  in  that  case,  and  which 
is  deduced  from  the  former  decisions,  was,  that  the  promise 
which  is  given  in  evidence  under  the  general  replication  to 
the  statute  of  limitations,  must  be  one  which  is  consistent 
with  the  promises  laid  in  the  declaration;  and,  consequent- 
ly, that  evidence  of  a  conditional  promise  will  not  support 

(a)  6  Bam.  &  Cress.  603. 
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an  absolute  promise  in  the  declaration.     So,  here  also,  we         l^^* 
think  the  promise  to  pay  by  the  defendant  in  his  letter,       haydon 
being  guarded  with  the  condition  of  his  being  able  to  pay,  ^' 

whether  it  is  taken  as  a  new  promise,  or  as  a  revival  of  the 
former,  is  a  departure  from  the  absolute  promise  laid  in 
the  declaration. 

It  has  been  urged  in  argument,  that,  if  the  action  had 
been  brought  within  the  six  years  next  after  the  original 
cause  of  action,  this  letter  would  have  been  evidence  of  an 
acknowledgment  of  the  debt,  and  would  have  supported 
the  action.  And  undoubtedly  it  would:  for,  a  promise  to 
pay,  whether  absolute  or  conditional,  does  necessarily  in- 
clude an  acknowledgment  of  the  debt;  and  where  the  de- 
fendant is  charged  on  his  original  liability,  he  cannot 
limit  the  effect  of  any  acknowledgment  which  he  makes, 
by  adding  to  it  any  new  condition.  But,  where  the  action 
18  brought  after  six  years,  and  the  subsequent  acknowledg- 
ment of  the  defendant  b  the  very  ground  of  his  action,  the 
plaintiff  must  take  it  altogether  as  he  finds  it,  and  can- 
not use  the  acknowledgment  without  annexing  the  qualifi- 
cation also. 

Without,  therefore,  determining  whether  such  a  promise 
ought  or  ought  not  to  be  specially  declared  upon,  it  is  suf- 
ficient to  say,  that,  in  this  case,  there  was  no  proof  of  the 
defendant's  ability  to  pay  at  the  time  of  the  action  brought, 
so  as  to  satisfy  the  condition,  and  make  the  promise  abso- 
lute and  unqualified,  like  those  in  the  declaration. 

Upon  this  ground,  we  think  the  case  is  taken  out  of  the 
statute,  and  that  the  rule  for  entering  a  nonsuit  must  there- 
fore be  made  absolute. 

Rule  absolute. 
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Thursday,      Davis  and  Others,  Assignees  of  White,  a  Bankrupt,  r. 
Niw.  26M.  Eyton. 

a  lease  of  lands  JL  HIS  was  an  actiM  of  trfespass  for  seising  goods  alleged 
dition, "  thiS^'if  to  1>^  ^h^  property  of  White,  the  bankrupt     Plea,  the  gaih 

thele^eesboald   eral  ISSUe. 
commit  an  act  of 

bankruptcy  At  the  trial  befo^  Mr.  Baron  Va^gham,  at  the  last  Spring 

whereon  a  com-     ..««,  ,  «<•  ..., 

miMion  should    Assizes  for  Shrewsbury,  the  facts  appearing  in  e?ideiioe 

IrrSe":.     were  as  follow  :- 

ciared  a  bank-        xhc  bankrupt  held  a  ferm  aa  tenant  to  the  defieadsttt 

rupt,  or  if  he  * 

should  become  from  year  to  year,  under  a  written  agreement^  oontainiiig; 
aiTany  debtu^  amongst  Other  things,  the  following  condition :-«^ 

on  which  any 
judgment 

should  be  sign-  '*  That,  if  the  lesscc  should  commit  an  act  of  banknpt 
or'given'agdnst  oy  whercon  a  commission  should  issue,  and  he  should  be 
^ch^y^writ  d^^Ai^d  *  bankrupt,  or  if  he  should  become  insolvent,  et 
of  fien/aciat,  or  incur  any  debt  upon  which  any  judgment  should  be  signed, 
of  execution,  entered  up,  or  given  against  him,  and  on  which  any  writ 
should  be  Uw-^  otjierifacias,  or  any  other  writ  of  execution,  should  ii» 
fui  for  the  lessor  gue,  it  should  and  might  be  lawful  for  the  lessor  to  re-eih 

to  re-enter  into  '  ° 

the  demised  tcr  into  the  demised  premises,  and  the  same  again  to  have, 
^  Mime  a^n    ^<B^possess,  and  enjoy,  as  in  his  former  estate*'* 

to  have,  re-pos- 
sess, and  enjoy, 

as  in  his  former      Qo  the  S8th  MarehflSZd,  the  bankrupt  Wkiie  execa^ 

estate."    The  '^ 

tenant  gave  ed  a  warrant  of  attomey  to  secure  a  debt  of  1034L 
toro'^^i^n*^    ^^  ^^^  28th,  judgment  was  entered  up  thereon;  andoa 


which  judgment  the  7th  April,  a  writ  of  fieri /actiu  issued,  under 

was  entered  «P»         .       ,  ,  «^         ^  ' 

and  his  goods  wnt  the  bankrupt's  goods  and  farming-stock  were  tebed 
tionMds"d^"  on  tl^e  8th,  and  sold  on  the  16th  and  18th*  On  the  llth 
Ibnofb^kXt  ^^^  foUowing,  the  defendant,  the  landlord,  entered  for 
afterwards  issu-  the  forfeiture,  taking  possession  of  the  standinfif  crops:  snd 

ed  against  him.  ,      ,^  i  ..#.,,  .  ,  ^«l 

The  lessor  en-  on  the  ll^th  a  Commission  of  bankrupt  issued  against  fvMie, 
feitOTe^?^eW.  ""^^^  which  the  plaintiffs  were  appointed  assignees,  and 
that  he  was  en-  now  brought  their  action  against  the  defendant  for  the 

titled  to  the  em-        i  n    7  •      t 

biements.  valuc  of  the  crops  seized  by  him,  which  they  claimed  as 
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embbineiite ;  and  also  for  the  value  of  certain  hay  and  airaw        1890. 
belonging  to  /f%iie,  which  had  been  left  on  the  premises. 

A  verdict  was  taken  for  the  plaintiffs  for  47S/.  199. 6dL— 
44&i.  19s.6d.t  the  valne  of  the  crops,  and  30/. ,  the  vahie 
of  the  ha  J  and  straw;  leave  being  reserved  to  the  defend- 
ant to  move  to  reduce  the  verdict  to  the  latter  sum,  if  the 
•Coivt  should  be  of  opinion  that  the  bankrupt  or  hb  assig- 
nees were  not  entitled  to  the  emblemenls. 

Mr.  Serjeant  Ruueil^  accordingly,  in  Easier  Term  last, 
obtained  a  rul^  immw — He  referred  to  Roe  d.  HmUer  v. 
Gailiers{m),  C^Liit.{b)i  BuhoerY.Buboer(c)^mAItea€'9 
AAridgmetU  (d)^ 

Mr»  Serjeant  WUde  now  shewed  causei-^Tbe  defend- 
ant's right  of  re-entry  for  breach  of  the  condition  in  que»- 
lioD  did  not  entitle  him  to  possess  himself  of  the  growing 
«iops«  Where  aa  estate  is  held  subject  to  a  condition^ 
«Bd  the  tenant  commits  a  forfeiture,  the  act  being  his  own^ 
he  is.  not  entitled  to  emblements;  but,  where  the  forfeiture 
is  occasioned,  not  by  the  act  of  the  tenant,  but  by  the  aot  of 
anolbeiv  or  by  judgment  of  the  law,  he  is  entitled^  Speaks 
ing  of  tenants  at  will>  lAUlettm  says  {e)'^Sile  lessee  emUen 
ia  turret  ei  te  lessor,  apres  Fembker,  ei  decant  qwe  les  Uees 
smd  mstimres,  Imjf  cusia,  nmeore  le  lessee  asera  les  Uees^  ei 
mntrmfrsmk  etdre  egres  ei  regres  a  sever  et  de  carrier  les 
MeeSfpmr  see  qwe  ilne  semvaiia>  queliepups  k  lessor  ffoloit 
venire  sur  kty.  Aulrement  est  si  ienntd  per  tertne  d^ans^ 
fue  emmst  kjine  de  sen  ierme,  embka  sa  ierre,  el  le  terme 
mijiny  depant  que  ks  blees  sent  maiures^  En  eeo  ecm  k 
kssor,  tm  eeluy  en  la  repersion,  amerm  ks  bkes^  pur  tee 
qme te termoreonust  le certaintie  de saterme,  qwint sa  terme 


<«)  2  Tertn  !lep.  liK.  (rf)  Tit. "  EmWrwcntf,'*  Vd.  1, 

(6)  Page  65.  b.  p.  726. 

(c)  2  Barn.  &  Aid.  470.  (e)  Section  m. 
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1830.         serroitfiny''    Lord  Coke^  commenting  upon  this  passage, 
says  (a) :  ''  The  reason  of  this  is^  for  that  the  estate  of  the 
lessee  is  uncertaine,  and  therefore,  lest  the  ground  should 
be  unmanured,  which  should  be  hurtful  to  the  common- 
wealth, he  shall  reape  the  crop  which  he  sowed  in  peace, 
albeit  the  lessor  doth  determine  his  will  before  it  be  ripe. 
And  this  is  not  only  proper  to  a  lessee  at  will,  that,  when 
the  lessor  determines  his  will,  the  lessee  shall  have  die 
come  sowne,  &c.,  but  to  every  particular  tenant  that  hath 
an  estate  incertaine,  for  that  is  the  reason  which  LiitleUm 
expresseth  in  these  words,  'pur  ceo  que  U  n^ad  aseun  cer* 
taine  ou  sure  estate.*    And  therefore,  if  tenant  for  life  sov- 
eth  the  ground,  and  dieth,  his  executors  shall  have  the 
come,  for  that  his  estate  was  uncertaine,  and  determined 
by  the  act  of  God*    And  the  same  law  is  of  the  lessee  for 
years  of  tenant  for  life.     So,  if  a  man  be  seised  of  land  in 
right  of  his  wife,  and  soweth  the  ground,  and  he  dieth,  hu 
executor  shall  have  the  corne;  and,  if  his  wife  die  befoie 
him,  he  shall  have  the  corne.     And  if  a  woman  that  hold- 
eth  land  durante  viduitate  sud,  soweth  the  ground,  and 
taketh  husband,  the  lessor  shall  have  the  emblements,  be- 
cause that  the  determination  of  her  ovni  estate  grew  by 
her  own  act.     But,  where  the  estate  of  the  lessee,  being  in- 
certaine, is  defeasible  by  a  right  paramount,  or  if  the  lease 
determine  by  the  act  of  the  lessee,  as  by  forfeiture,  condi- 
tion, &c.,  there  he  that  hath  the  right  paramount,  or  that 
entreth  for  any  forfeiture,  &c.,  shall  have  the  come."   h 
Rollers  Abridgment  it  is  said  (6)  that,  *'  if  a  lease  be  made 
to  husband  and  wife  during  coverture,  and  the  husband 
sow  the  land,  and  afterwards  they  must  be  divorced  caud 
pr cBcontr actus f  the  husband  shall  have,  the  com*' — ''Be- 
cause," as  Lord  Coke  says  (e),  **  the  sentence  which  dis- 


(a)  Co.  Liu.  55.  a,  65.  b.  (c)   5  Rep.  116  a;    S.  CCro. 

(h)  Tit.  "  EmbUments;'  Vol.  1,      Eliz.  460. 
p.  726 — Glands  case. 
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solves  the  marriage  is  the  judgment  of  the  law,  and  jWi-         ISSO. 
eium  reddiiur  in  invitumJ*    That  which  has  happened  in 
the  present  case  would  not  of  itself  operate  a  forfeiture, 
unless  by  the  act  of  the  landlord,  which  comes  in  invitum. 
In  Bulwer  ▼.  Buhoer,  the  right  of  the  party  was  determin- 
ed by  his  own  act  only.    To  constitute  a  ground  of  forfei- 
ture, the  entire  act  entailing  it  must  be  the  act  of  the  ten- 
ant.    Here,  it  could  not  be  said  to  be  the  sole  act  of  the 
tenant  that  gave  the  landlord  the  right  to  re-enter,  inas* 
much  as  it  in  part  depended  upon  the  acts  of  third  parties, 
over  whom  the  tenant  had  no  control.    It  was  also  uncer- 
tain whether  the  lessor  would  chuse  to  avail  himself  of  the 
forfeiture ;  great  inconvenience  would  therefore  necessa- 
rily  result  from  the  admission  of  the  doctrine  contended 
for  on  the  part  of  the  defendant. 

Mr.  Serjeant  Russell  and  Mr.  Serjeant  Stephen,  in  sup- 
port of  the  rule. — The  validity  of  the  covenant  in  ques- 
tion is  established  by  the  case  of  Roe  d.  Hunter  v.  GUI' 
liers.     Mr.  Justice  Ashhurst  there  said:  ''The  general 
principle  is  clear,  that  the  landlord,  having  the  jus  disp<y- 
nendi,  may  annex  whatever  conditions  he  pleases  to  his 
grant,  provided  they  are  not  illegal  or  unreasonable.  Then, 
is  this  proviso  contrary  to  any  express  law,  or  so  unrea- 
sonable as  that  the  law  will  pronounce  it   to   be  void? 
That  it  is  not  against  any  positive  law  is  admitted ,  and  no 
case  has  decided  it  to  be  illegal."    And  Mr.  Justice  Bui' 
ler  said — ''  This  is  a  stipulation  not  against  law,  not  re- 
pugnant to  any  thing  stated  in  the  former  part  of  the  lease, 
but  merely  a  stipulation  against  the  act  of  the  lessee  him- 
self, which  I  think  it  was  competent  for  the  lessor  to  make." 
By  the  operation  of  the  covenant,  the  defendant  entered 
as  of  his  former  estate,  and  was  therefore  clearly  entitled 
to  the  emblements.     Lord  Coke  says:  *'  Where  the  es- 
tate of  the  lessee,  being  incertaine,  is  determined  by  a 
right  paramount,  or  if  the  lease  determine  by  the  act  of  the 
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1830.  lesseej  fia,  by  forfeiture,  condition,  &€•,  there  he  that  hath 
the  right  paramount,  or  that  entereth  for  any  forfoitore,  fa. 
sb^  have  the  come.'*  In  OkmeFs  case,  the  forfeitare  ae* 
crued  by  operation  of  lav.  Lord  Coke  distingnidiea  be- 
tween conditions  in  deed  and  couditiona  m  Uiw  (a),  and 
says  (b) :  ^  Regularly,  it  is  true  that  be  that  entreth  for  a  cc»* 
dition  broken  shall  be  seised  in  his  first  estate,  or  of  dist 
estate  which  he  had  at  the  time  of  die  eatate  made  upoa 
condition.*'  Now,  the  landlord  cannot  be  aaid  to  be  in  as 
of  his  first  eatate,  if  die  tenant  be  entitled  tp  emblements. 
In  JRoUe's  Abridgmenip  it  is  laid  down  (e),  that^— ^  if  a  lease 
be  made  to  a  man  on  eondition  that,  if  he  doth  waale,  or 
any  like  aet,  his  estate  shall  cease,  and  he  sows  the  land, 
and  then  does  waste,  the  landbrd  shall  have  the  enihk* 
ments" — *'  So,  if  there  be  lessee  for  life,  on  condition  that, 
if  he  does  such  an  act  at  such  a  time,  he  shall  only  haie 
the  land  for  two  years,  and  he  sowa  the  land,  and  aftn^* 
wards  breaks  the  condition,  by  which  hia  eatate  for  tm 
years  is  finishrid  before  the  aoTerance  of  die  com,  die  land* 
lord  shall  have  the  com."  In  Buhoer  r.  Bulwer,  Lori 
Chief  Justice  Abboii  aays :  "  The  general  rule  of  law  ii, 
that,  when  a  tenant  of  land  has  an  uncertain  interest,  whfah 
is  determined  either  by  the  act  of  Qoi  or  the  act  of  aao* 
ther,  then  he  shall  hare  the  emblements;  but  that  is  aol 
so  where  the  tenancy  is  determined  by  hia  own  act"  Is 
this  ease,  the  acts  which  led  to  the  forfeiture  wtere  dear^ 
the  acts  of  the  party. 

Lord  Chief  Justice  Tinoal^-^Iu  this  case,  the  tenanl 
fVkite  held  the  premises  in  question  as  lessee  from  yearU 
year,  subject  to  a  condition  for  re-entry  by  the  landlord 
That  condition  waa  as  follows  i-^*^  That,  if  the  leasee  ahoaU 
potninit  an  act  of  bankruptcy,  whereon  a  commission  shouU 
issue,  and  be  should  be  declared  a  bankrupt,  or  if  he  shooU 

(a)  Co.  LUt.  201.  a.    (b)  Ibid.  202.  a.    (c)  Tit. '« SmblemeiUh''V^S,  i 
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become  intolrent,  or  incur  any  debt  upon  which  any  judg*  1830. 
ment  should  be  signed,  entered  up,  or  given  against  him, 
and  on  which  any  writ  ot fieri  f acias^  or  other  writ  of  exe* 
cutioDf  should  issue,  it  should  be  lawful  for  the  lessor  to 
re«eoter  into  the  demised  premises,  and  the  same  again  to 
biiFe,  re^possess,  and  enjoy,  as  in  his  former  estate.** 

It  appears  on  the  eyidence,  that,  on  the  11th  of  Ma^f^ 
tba  landlord  did  enter  for  what  he  alleged  to  be  a  breach 
of  this  condition,  pin.  that  the  tenant  had  incurred  a  debt 
upon  which  judgment  was  entered  up  against  him,  and 
upon  which  a  writ  o(  fieri  facia$  had  issued  against  his 
effects*  The  question  therefore  is,  whether,  upon  such  ro« 
entry,  the  landlord  is  entitled  to  the  growing  com.  In  the 
firat  place,  it  is  to  be  observed  that  this  is  not  the  case  of 
an  estate  the  determination  of  which  was  originally  unoer* 
tain;  but  that  of  an  estate  certain,  though  liable  to  be  de  - 
fisated  by  a  breach  on  the  part  of  the  lessee  of  a  conditioB 
in  itself  lawful.  It  is  sufficient  that  the  condition  has  been 
bfdben,  to  entitle  the  landlord  to  enter  on  hb  paramount 
title.  It  therefore  seems  to  me  that  we  might  determine 
this  case  on  the  distinction  between  an  estate  determina- 
bfe  on  the  breach  of  a  condition  entered  into  by  the  party, 
and  an  estate  the  determination  of  which  is  by  operation 
of  Jaw  rendered  uncertain. 

It  has  been  contended  that  the  breach  of  condition  by 
which  the  estate  of  the  lessee  was  determined,  was  not  the 
sole  act  of  the  lessee,  but  partly  occasioned  by  the  acts  of 
others,  and  partly  by  the  act  of  the  law.  The  answer  to 
that  argument  is  this: — ^The  original  act  upon  which  were 
fimnded  the  proceedings  that  led  to  the  forfeiture,  was  the 
sole  act  of  the  party.  The  contracting  the  debt  and 
the  omission  to  pay  it  were  his  own  acts;  so,  also,  was  the 
neglecting  to  satisfy  the  judgment  when  entered  up.  The 
consequences,  therefore,  clearly  resulted  from  the  act  of 
the  party  himself.  It  is  not  necessary  that  the  whole  act 
should  be  the  act  of  the  party  alone.  There  are  no  cases 
to  shew  that  the  rule  is  so  strict;  but,  on  the  contrary 
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1830.  there  are  cases  to  be  found  in  the  books  to  shew  it  not  to 
be  so.  For  instance,  in  the  case  of  the  resignation  of  an 
incumbenti  it  is  well  known  that  the  act  of  resignation  is 
not  completed  until  acceptance  by  the  bishop.  Bulwerr, 
Bulwer  (a).  So,  in  the  case  of  a  surrender,  which  is  to 
operate  a  forfeiture,  the  estate  is  forfeited  although  the 
surrender  is  not  complete  by  the  mere  act  of  the  tenant 

It  does  not,  therefore,  follow,  that  there  exists  any  ne- 
cessity that  the  act  which  induces  the  forfeiture  should  be 
the  sole  and  separate  and  distinct  act  of  the  tenant.  It  is 
contended  that  this  doctrine  will  occasion  great  inconre- 
nience,  inasmuch  as  an  interval  will  always  be  left  wherein 
it  will  remain  doubtful  whether  the  act  of  the  tenant  wiB 
be  followed  by  a  forfeiture.  But,  in  all  cases  of  forfeiture, 
it  is  uncertain  whether  the  landlord  will  take  advantage  of 
it  or  not;  and  there  must,  therefore,  always  be  an  intemi 
in  which  the  landlord  may  give  his  assent  to  the  perfection 
of  the  forfeiture.  It  seems  to  me,  upon  the  whole,  that 
that  argument  fails.  The  principal  authority  brought  to 
support  the  position  is  Oland's  case,  where  it  was  held, 
that,  if  a  lease  be  made  to  husband  and  wife  during  coTe^ 
ture,  and  the  husband  sow  the  land,  and  afterwards  thejr 
be  divorced  causd  prcecontr actus ,  the  husband  shall  have 
the  com,  **  because  the  sentence  which  dissolves  the  mar- 
riage is  the  judgment  of  the  law,  and  judicium  reddiiwrii 
invitum.'^  That  was  the  case  of  a  limitation  in  itself  uncef' 
tain  in  its  duration;  and  it  appears  that  the  estate  was  de- 
termined by  reason  of  some  matter  arising  before  the  grant- 
ing of  the  term :  the  marriage  being  avoided  by  the  act  of 
the  law.  In  that  case  it  was  uncertain  how  long  the  reb- 
tion  of  husband  and  wife  would  continue;  and  that  unce^ 
tainty  was  held  to  entitle  the  tenant  to  the  emblemeoti: 
the  just  inference  there  is,  that  the  estate  was  detenniDed 
by  the  act  of  the  law. 

(a)  2  Bam.  &  Aid.  4/0. 
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Upon  the  whole  it  seems  to  me  that  the  landlord  in  this         1830. 
case  is  entitled  to  the  emblementSi  inasmuch  as  his  entry 
accrued  upon  the  act  of  the  party ;  and  therefore  that  the 
rule  for  diminishing  the  damages  by  the  amount  of  the  em- 
blements must  be  made  absolute. 

Mr.  Justice  Gaselee. — There  is  great  weight  in  the  ar- 
gument urged  on  the  part  of  the  defendant,  that  the  re-en- 
try of  the  landlord  was  the  consequence  of  a  stipulation 
between  the  parties ;  but  it  is  not  necessary  to  decide  whe- 
ther that  is  true  to  the  extent  contended  for.  'The  only 
case  cited  is  Olands  case,  reported  by  Lord  Coke^  and 
also  to  be  found  in  Cro.  Eliz.  The  report  in  Coke  does 
not  refer  to  any  particular  place  where  the  judgment  pass- 
ed; but,  in  Croke^  it  is  not  treated  as  a  judgment  that  had 
actually  passed;  it  is  merely  cited  as  a  supposed  case. 
There  is^  howeveri  a  material  difference  between  that  case 
and  the  present.  Nor  does  it  appear  there  whether  the 
pre-contract  was  on  the  part  of  the  husband  or  on  that  of 
the  wife.  I  am  of  opinion  that  the  rule  should  be  made 
absolute. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion.  It 
is  distinctly  laid  down,  that,  where  the  lessor  enters  for 
condition  broken,  he  is  entitled  to  the  emblements;  for  he 
enters  and  holds  as  of  his  first  estate.  By  the  terms  of 
the  condition  in  this  case,  the  lessor  was,  in  certain  events, 
**  to  re-enter  into  the  demised  premises,  and  the  same 
again  to  have,  re-possess,  and  enjoy,  as  in  his  former  es- 
tate." One  of  the  events  contemplated  has  happened^ 
and  the  lessor  has  re-entered,  and  possessed  himself  of  the 
premises.  He  is  in,  therefore,  as  of  his  former  estate,  and 
consequently  entitled  to  emblements.  It  has  been  said 
that  the  condition  was  not  wholly  broken  by  the  acts  of  the 
tenant  himself,  but  partly  in  consequence  of  the  acts  of 
third  persons ;  and  that,  whether  the  forfeiture  would  be 
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taken  advantage  of  or  not,  depended  upon  the  lessor  him- 
self,  and  therefore  the  estate  of  the  tenant  was  uncertun^ 
It  seems  to  me,  howeveri  that  the  foundation  of  the  whole 
was  the  individual  act  of  the  lessee  himself;  and  the  lessor 
of  course  has  the  option  to  avail  himself  of  the  forfiNture 
or  not.  In  Fauntleroy's  case,  the  life  of  the  party  was  in- 
sured; he  was  guilty  of  a  felony,  and  executed;  the  insur- 
ance office  refused  to  pay  the  amount  insured,  on  the 
ground  that  the  death  of  the  assured  was  the  consequence 
of  his  own  act,  which  by  the  conditions  would  discharge 
them.  The  House  of  Lords  held  the  office  not  to  be  Ga- 
ble. 


Mr.  Justice  Alderson. — I  am  of  the  same  opinion.  The 
lessee  by  his  own  act  incurred  the  forfeiture.  The  conse- 
quences resulting  therefrom  only  qualified  the  act  of  the 
party ;  the  act  pervaded  the  whole.  It  therefore  appean 
to  me  that  the  lessee,  having  been  turned  out  of  possession 
in  consequence  of  his  own  act,  was  not  entitled  to  emble- 
ments; neither  are  his  assignees. 

Rule  absolute. 


Friday^ 
Nov,  26M. 

It  is  not  neces- 
sary to  produce 
the  original  rule 
on  service  of  a 
copy,  except  in 
cases  where  the 
party  may  be 
brought  into 
contempt 


Holmes  r.  Senior. 

A.  RULE  nisi  to  compute  principal  and  interest  upon  a 
bill  of  exchange^  was  obtained  by  Mr.  Serjeant  Gaulbmn, 
on  a  former  day  in  this  term ;  and,  on  making  the  saae 
absolute,  it  was  objected  by  the  officer  that  the  aflSdavit 
of  service  did  not  state  that  the  rule  itself  was  shewn  to 
the  defendant  at  the  time  of  service  of  the  copy. 

Mr.  Serjeant  Goulburn. — The  practice  in  the  Court  rf 
King's  Bench  requires  that  the  original  rule  be  produced 
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in  those  cases  only  where  it  is  proposed  to  bring  the  party 
into  contempt.  And  although  in  Tidd's  Practice  (a)  it  is 
said  to  be  otherwise  in  the  Common  Pleas,  there  seems  to 
be  no  good  reason  for  the  difference  of  practice  in  the  two 
Courts.  In  Westley  v.  Jones  {b\  the  defendant  demanded 
to  see  the  original  shortly  after  the  service. 
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Per  Curiam. — The  practice  that  obtains  in  the  Court 

of  King's  Bench  seems  the  most  sensible,  and  proper  to 

be  adhered  to.     There  is  a  distinction  between  those 

rules  which  bring  the  party  into  contempt  and  common 

rules. 

Rule  absolute. 


(a)  Tidd,  491,  et  seq. 


(6)5  J.  B.  Moore,  162. 


Staniforth  v.  Lyall  and  Others.  ??^^!^K* 

Nov.  27  ch. 

JL  HIS  was  an  action  of  covenant,  in  which  the  plaintiff  The  plaintiff 
complained  of  certain  breaches  of  the  covenants  contained  to  the'defen-  ^^ 
in  a  charter-party  made  between  the  parties,  dated  the  charter- ^r* 
7th  November,  1825.     All  matters  in   difference  in  the  contained  a  sti- 
cause  were   referred,  by   a  Judge's  order  in  the  usual  ship  should  pro- 
terms,  to  Mr.  Alderson.    The  arbitrator,  by  his  award,  zeai^faMd 
directed  that  final  judgment  should  be  entered  for  the  that,  when  ar- 

,  rived,  the  mas- 

plaintiff^  with  one  shilling  damages;    and  set  forth  the  ter  should  give 

^1,  #.     .  notice  of  the  fact 

following  facts :—  to  the  defen- 

dants' agent 
there,  and  wait  fourteen  days  for  a  return  cargo ;  but  that,  if  the  agent  of  the  defendants  should  give 
Dotioe  of  his  determination  not  to  load  the  ship  with  a  return  cargo  at  New  Zealand,  the  voyage 
ahould  be  at  an  end,  and  the  defendants  should  pay  a  dead  freight  of  500/.  The  ship  accordingly 
proceeded  to  New  Zeaiand,  and  the  master,  after  waiting  the  necessary  time,  and  finding  no  agent 
of  the  defendants  there,  went  round  to  Batacia,  and  there  obtained  for  the  ship  a  much  more  valu- 
able freight  than  she  would  have  earned  under  the  charter-party,  after  taking  into  consideration 
the  increased  expenses  and  the  delay  of  the  circuitous  voyage.  An  action  was  brought  by  the 
owner  to  recover  from  the  freighters  the  500/.  dead  freight  The  cause  was  referred,  and  the  ar- 
bitrator, taking  into  account  the  larger  freight  earned  by  the  ship  on  the  homeward  voyage,  di- 
rected die  verdict  to  be  entered  for  one  shilling  damages,  for  the  general  breach  of  contract: — The 
Court  refnsed  to  set  aside  the  award. 

hhh2 
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1830.  "  The  ship  Sesostris  was  chartered  by  the  plaiDtiiF  to 

"    "     ^       the  defendants  by  a  charter-party,  containing,  amongst 
V.  other  things,  the  following  stipulations,  viz.  that,  after 

discharging  her  cargo  at  Port  Jackson,  she  should  pro- 
ceed to  such  port  or  ports  in  the  islands  of  New  Zealand 
as  the  said  freighters  or  the  agent  of  the  company  at  Port 
Jackson^  or  in  New  Zealand^  should  direct ;  or^  in  the  ab- 
sence of  such  direction,  then  to  that  port  or  place  in  the 
said  islands,  at  which,  upon  inquiries  to  be  made  by  him 
for  that  purpose  at  Port  Jackson,  previously  to  the  said 
ship's  sailing  thence,  the  commander  might  ascertain  that 
Captain  James  Herd  (the  superintendant  or  principal 
agent  of  the  company  in  New  Zealand),  or  other  the  su* 
perintendant  or  principal  agent  of  the  company  for  the 
time  being  there,  or  the  company's  establishment^  was 
settled ;  or,  in  case  he  could  not  obtain  certain  informa- 
tion respecting  that  fact,  then  to  the  Bay  of  Islandi, 
where  the  said  commander  would  ascertain  the  port  or 
place  of  the  said  settlement;  and  accordingly,  the  said 
ship  or  vessel  should  forthwith  proceed  thence  to  the  same 
port  or  place;  and  the  said  ship  having  arrived  at  the  port 
or  place  in  New  Zealand  to  which  she  was  to  proceed  as 
aforesaid,  or  as  near  thereto  as  she  could  safely  get,  the 
said  commander  should  give  notice  in  writing  of  such 
her  arrival  to  the  said  James  Herd,  or  other  the  super* 
intendant  or  principal  agent  of  the  company  for  the  time 
being  there,  and  deliver  to  him  the  letters  intrusted  to  the 
care  of  the  said  commander;  and  the  said  ship  or  vessel 
should,  if  necessary,  wait  fourteen  clear  days  after  the 
delivery  of  such  notice,  for  the  decision  of  such  super- 
intendant or  principal  agent,  or  other  the  agent  of  the 
company  at  the  said  island,  whether  to  load  the  said  ship 
with  a  cargo  for  a  port  in  Great  Britain  or  not;  and,  ifl 
case  the  said  James  Herd,  or  other  such  superintendant 
or  principal  or  other  agent  should,  before  the  expiration 
of  such  fourteen  days,  give  notice  in  writing  to  the  com* 
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sr  of  the  said  ship,  of  his  detennination  not  to  load         1830. 
lid  ship  with  a  cargo  for  a  port  in  Great  Britain.    „ 

*^  .       .  Staniforth 

at  and  froin  the  expiration  of  the  same  fourteen  days,  v, 

yage  of  the  said  ship  in  the  service  of  the  said  freight* 
lould  be  at  an  end:  but,  if  the  superintendant  or 
pal  or  other  agent  of  the  said  company  for  the  time 
should  not  before  the  expiration  of  the  said  four- 
ays  give  such  notice  as  last  aforesaid,  then  the  said 
ihould,   either  at  the  port  or  place  to  which  she 
1  have  been  originally  ordered,  or  at  such  other 
r  place,  or  ports  or  places  in  New  Zealand^  as  the 
Dperintendant  or  principal  agent  for  the  time  being 
1  direct,  and  within   the  lay-days  or  days  of  de- 
fine thereinafter  mentioned,    receive  and   take  on 
from  such  superintendant  or  other  the  agent  or 
or  servants  of  the  said  company,  such  masts,  spars, 
nbers,  or  all  or  any  of  the  same,  or  any  such  other 
goods  or  merchandize  as  the  said  superintendant  or 
)al  or  other  agent  or  agents  might  tender  for  that 
le,  not  exceeding  what  the  said  ship  could  reason- 
ow  and  carry,  over  and  above  her  stores,  tackle, 
1,  provisions,  and  furniture;  and  the  master  of  the 
lip  should  sign  the  customary  bills  of  lading  for  the 
irgo:  and  the  said  ship,  being  so  loaded,  and  after- 
dispatched,  should  therewith  proceed  with  all  con- 
t  speed  to  such  port  in  Great  Britain  as  the  said 
ers  or  the  superintendant  or  principal  agent  of  the 
impany  in  New  Zealand  should  direct,  and  make  a 
nd  true  delivery  of  the  said  cargo.     The  defen- 
ilso  stipulated,  that,  in  case  the  said  ship  should,  ac- 
^  to  the  true  intent  and  meaning  of  that  charter- 
proceed  to  and  arrive  in  New  Zealand^  and  end 
irage  there,  the  said  freighters,  their  executors,  ad- 
Btors,  or  assigns,  should  and  would,  upon  the  re- 
1  England  of  a  certificate  to  that  effect  from  the  ^u- 
9idant  or  principal  agent  of  the  said  company,  or  of 
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1830.         the  notice  which  should  have  been  given  by  the  sud  su- 
"     "  perintendant  or  principal  or  other  as^nt^  of  his  determi- 

Staniforth     *^  .  o       ' 

o.  nation  not  to  load  the  said  ship  as  aforesaid,  pay  to  the 

said  plaintiff  the  sum  of  500/.  as  and  in  full  for  the  freight 
or  hire  of  the  said  ship  for  the  voyage  which  should  be  so 
ended.  The  rate  of  freight  at  which  the  cargo,  if  loaded 
on  board  at  New  Zealand,  was  to  be  carried  to  Engkand^ 
and  the  mode  of  its  payment,  were  also  stipulated  for  in 
the  said  charter-party. 

**  Under  this  charter-party  the  ship  sailed,  and  duly  a^ 
rived  in  New  Zealand^  but  no  agent  on  the  part  of  the 
defendants  was  there,  nor  were  the  defendants,  or  any 
one  in  their  behalf,  ready  to  load  a  full  and  complete  ca^ 
go  on  board,  pursuant  to  the  charter-party ;  nor  was  there 
any  agent  of  the  defendants  in  New  2jealand  to  give  the 
notice  for  putting  an  end  to  the  voyage.  The  ship,  after 
waiting  a  reasonable  time  without  being  able  to  hear  any 
thing  of  the  agent  of  the  company  at  New  Zealand,  sailed 
in  ballast  from  New  Zealand  round  by  Batavia  for  Eng- 
land.  At  Batavia,  in  her  passage  home,  she  obtained  a  full 
cargo  of  spices  and  other  goods  for  England,  and  arri?ed 
in  safety.  After  taking  into  consideration  the  delay  io 
New  Zealand,  and  that  arising  from  the  more  circuitous 
voyage  by  Batavia  to  England,  and  the  wear  and  tear  of 
the  ship,  and  the  increased  expenses  of  the  homeward 
voyage  arising  therefrom,  and  setting  on  the  other  side 
the  more  valuable  freight  earned  by  the  ship  than  she 
would  have  earned  by  carrying  home  a  full  cargo  from 
New  Zealand  pursuant  to  the  charter-party,  the  voyage 
from  New  Zealand,  by  Batavia,  to  England  was,  on  the 
whole,  more  profitable  to  the  plaintiff  than  if  the  vessel 
had  been  fully  loaded  by  the  charterers  at  New  Zealand 
with  a  cargo,  and  had  brought  such  cargo  in  safety  home 
in  the  usual  course  of  the  voyage. 

*'  Under  these  circumstances,  the  arbitrator  thought  the 
plaintiff  entitled  to  a  verdict,  there  having  been  a  breacli 
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contract;  but  that  be  ougbt  to  recover  sucb  dama*         isdO. 
ly  as  be  bad  actually  sustained  in  consequence  tbere-      "^     ^^"^ 

''  ''  ^  Stakiforth 

le  tbougbt  that  tbe  event  in  wbich  alone  tbe  «500/.  «. 

es  were  due  bad  not  happened;  and  tbat^  if  it  bad, 
lintiff  would  bave  been  entitled  to  tbat  sunii  and  no 
whatever  migbt  bave  been  tbe  ultimate  actual  loss 
led  by  him.  If,  however,  he  did  wrong  in  taking 
nsideration  tbe  profits  actually  earned  by  tbe  freight 
iatavia  to  England^  then  tbe  damages  wbicb  would 
een  sustained  by  tbe  plaintiff  would  clearly  bave 
ed  500/.I  to  wbich  sum,  however,  tbe  plaintiff  con^ 
to  limit  bis  claim.  If,  therefore,  the  Court  tbougbt 
e  homeward  freight  actually  earned  ougbt  not  to  bave 
iken  into  tbe  account  at  all,  tbe  arbitrator  awarded 
e  verdict  should  be  entered  for  the  plaintiff,  with 
amages;  but,  if  otherwise,  then  with  nominal  dam- 
ily,  tbere  having  been  a  breach  of  tbe  agreement, 
ch,  however,  as  events  had  turned  out,  tbe  plaintiff 
en  a  gainer." 

Serjeant  Stephen,  in  Hilary  Term  last,  on  tbe 
tbe  plaintiff,  obtained  a  rule  nisi  to  set  aside  tbe 
on  tbe  ground  tbat  tbe  arbitrator,  in  assessing  tbe 
Ts  damages,  ought  not  to  have  taken  into  considera- 
e  amount  of  tbe  freight  earned  from  Batavia. 
sause  being  about  to  be  shewn  against  this  rule, 
art  directed  that  tbe  facts  should  be  stated  in  a 
case,  in  wbich  the  award  was  set  out  as  above, 
case  now  came  on  for  argument. 

Serjeant  Stephen,  for  tbe  plaintiff. — Tbe  stipula- 
otained  in  the  charter-party  resolve  themselves  in- 
— The  agents  of  tbe  charterers  are,  on  the  ship's  ar- 
New  Zealand,  to  elect  whether  they  will  or  will  not 
irgo  on  board :  if  they  did  not  load  the  ship,  they 
>  be  liable  to  a  penalty  of  500/.  by  way  of  dead 
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1830.  freight;  if  they  did  load  the  vessel^  they  were  to  pay  a 
Staniporth  ^^'^"^  price  per  ton  for  a  full  cargo.  The  event  that  has 
happened  does  not  fall  within  the  terms  of  the  cha^te^ 
party.  The  breach  of  contract  with  which  the  defendant! 
are  charged  is,  the  non-performance  of  either  of  these 
stipulations.  When  the  vessel  arrived  at  New  Zealand, 
and  had  waited  the  fourteen  days,  and  the  master  found 
no  person  there  to  whom  he  could  give  notice,  the  owner 
had  a  vested  right  to  recover  the  penalty  mentioned  in  the 
charter-party.  What  has  happened  since  to  divest  that 
right?  The  master,  for  the  benefit  of  his  owner,  made  a 
circuitous  voyage  home,  by  way  of  Batavia.  The  ques- 
tion is,  whether  the  freight  earned  in  that  circuitous 
voyage  shall  be  set  off  against  the  amount  of  dead  freight, 
or,  in  other  words,  the  penalty  incurred  by  the  defen- 
dant's breach  of  contract  The  effect  of  the  award  is, 
an  attempt  to  set  off  the  earnings  of  the  plaintiff's  ship 
whibt  in  his  own  service,  against  the  penalty.  Upon 
what  principle  can  this  deduction  or  set-off  be  allowed! 
The  vessel  was  thrown  upon  the  plaintiffs  bands  at  New 
Zealand,  for  profit  and  loss.  At  whose  risk  were  the 
voyage  to  Batavia,  the  vessel's  stay  there,  and  her  return 
to  this  country?  Not  the  freighters',  for  it  does  not  ap- 
pear that  the  voyage  was  taken  under  the  direction  of  any 
agent  of  theirs.  If,  therefore,  the  plaintiff  sustained  that 
risk,  why  is  he  not  to  have  the  benefit  of  the  voyage? 
Besides,  no  allowance  is  made  in  the  award  for  this  in- 
creased risk. 

[Lord  Chief  Justice  Tindal. — That  would  be  covered 
by  '*  increased  expenses."] 

It  could  not  have  been  so  intended  by  the  arbitrator. 
The  owner  had  no  notice  of  the  extended  voyage,  and 
therefore  could  not  insure  the  ship.  Had  the  vessel  been 
lost  in  going  to  Batavia,  that  loss  must  have  been  sus- 
tained by  the  plaintiff.  Some  allowance,  thereforci  ought 
to  have  been  made  to  him  for  his  increased  risk. 

There  is  no  express  decision  applicable  to  the  question ; 
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he  case  of  Bell  v.  Puller  (a)  has  a  very  strong  bear-         18d0. 
pon  it     There,  a  ship  was  let  to  freight  for  a  voyage     stakiporth 
London  to  St.  Petersburg,  to  take  out  a  small  cargo  »• 

d,  and  to  bring  home  a  return  cargo,  for  which  freight 
0  be  paid  at  eleven  guineas  per  ton  for  the  whole 
t  admeasurement.      If  from  political  circumstances 
bould  be  unable  to .  discharge  her  cargo,  and  conse- 
ly  to  obtain  a  return  cargo,  the  freighters  agreed  to 
gross  sum,  less  than  the  amount  of  the  freight  jcier 
The  ship  being  prevented  from  discharging,  and  the 
iter  supplying  no  homeward  cargo,  the  master  took 
>ds  on  freight,  and  brought  them  home  together  with 
ad.     The  Court  held  that  he  was  entitled  to  receive 
t>ss  sum  stipulated  for,  and  also  to  retain  the  freight 
the  ship  had  earned.     Lord  Mansfield  there  said: 
sideling  this  as  a  mere  contract  to  bring  certain  goods 
gland,  I  see  no  reason  why  the  captain  may  not  earn 
^Ise  he  can  by  taking  other  goods  on  board  for  his 
enefit.    In  common  cases  of  charter-parties,  there 
y  is  a  covenant  that  the  freighter  will  supply  a  cer- 
iiantity  of  homeward  freight  at  the  foreign  port;  and, 
loes  not,  the  plaintiff  has  his  action  on  the  covenant 
t  him.     But,  suppose,  instead  of  leaving  the  dam- 
(pen,  he  stipulates,  if  I  cannot  provide  a  cargo  for 
will  pay  you  so  much,  would  not  the  owner  in  that 
ave  a  right  to  take  goods  on  board  for  his  own  ac- 
f     His  ship  is  at  full  liberty  for  him  to  make  any 
profit  of;  and  in  such  a  case  he  doubtless  would  in- 
more  or  less  liquidated  damages,  according  to  the 
i  he  foresaw  of  getting  freight  home  from  the  place 
he  was  going;  he  would  raise  or  lower  his  demand 
ingly :  and  in  such  case  I  see  no  reason  why  the 
i  who  had  stipulated  to  pay  such  liquidated  damages, 
[  be  discharged  from  any  part  thereof  on  account 

Taunt.  285.    And  see  Blight  v.  Page,  3  Bos.  &  Pull.  295,  n. 
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1830.         of  the  profit  which  the  plaintiff  might  make  by  the  cargo 
s^^I^^TU    supplied  by  any  other  person." 


9. 

Lyall. 


Mr.  Serjeant  Wilde,  contra,  was  stopped  by  the  Court 

Lord  Chief  Justice  Tind  al. — In  this  case^  the  charter- 
party  has  contemplated  an  event,  upon  the  happening  of 
which  600/.  was  to  be  paid  by  the  freighters  to  the  owner. 
The  stipulation  is,  "  that,  in  case  the  said  ship  should,  ac- 
cording  to  the  true  intent  and  meaning  of  that  charte^ 
party,  proceed  to  and  arrive  in  New  Zealand,  and  end  her 
voyage  there,  the  said  freighters,  their  executors,  admims- 
trators,  or  assigns,  should  and  would,  upon  the  receipt  in 
England  of  a  certificate  to  that  effect  firom  the  supe^ 
intendant  or  principal  agent  of  the  said  company,  or  of  the 
notice  which  should  have  been  given  by  the  said  supe^ 
intendant  or  principal  or  other  agent,  of  his  determint- 
tion  not  to  load  the  said  ship  as  aforesaid,  pay  to  the  said 
plaintiff  the  sum  of  500/.  as  and  in  full  for  the  freight  or 
hire  of  the  said  ship  for  the  voyage  which  should  be  so 
ended.**    There  is  also  a  general  stipulation  for  a  return 
cargo.    The  event  in  which  the  plaintiff  was  to  be  en^ 
titled  to  the  500/.  has  never  happened;  it  therefore  seems 
to  me  that  we  are  to  put  the  same  construction  upon  this 
charter-party  as  if  it  had  contained  no  such  stipulation. 
The  question  then  is,  whether  this  is  not  the  simple  case 
of  an  action  for  general  damages  for  the  breach  of  the 
charter-party,  in  not  providing  the  vessel  with  a  return 
cargo.    The  arbitrator  has  taken  into  his  consideration 
the  profit  earned  by  the  vessel  on  her  homeward  voyage; 
and,  finding  that  homeward  voyage  to  have  been  more 
profitable  to  the  owner  than  would  have  been  the  strict 
voyage  contemplated  by  the  charter-party,  he  has  given 
the  plaintiff  nominal  damages  only  for  the  breach  of  the 
contract.    It  has  been  argued,  on  the  part  of  the  plaindffi 
that  he  was  at  all  events  entitled  to  the  BOOL  agreed  to 
be  paid  on  the  default  of  the  defendants'  agent  to  provide 
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a  cargo  at  New  Zealand.    But^  if  the  master  of  the  yes-        1^^- 
sel,  on  finding  that  no  cargo  was  provided  for  him^  had     stanifortb 
returned  home  in  ballast,  the  maximum  the  plaintiff  could  **• 

have  claimed  would  have  been  the  500/L  penalty.  The 
homeward  voyage  has,  however,  placed  him  in  a  better 
situation.  He  could  not  be  entitled  to  the  penalty  and 
also  to  the  profits  of  the  homeward  voyage.  Inasmuchy 
therefore,  as  the  event  which  would  have  rendered  the 
contract  a  close  contract  never  happened,  I  am  of  opinion 
that  it  has  become  a  general  contract,  on  breach  of  which 
the  plaintiff  would  be  entitled  to  all  the  damages  he  had 
sustained  by  such  breach.  Upon  the  whole,  I  think  that 
one  shilling  was  the  proper  measure  of  damages,  and  con- 
sequently that  the  award  of  the  arbitrator  must  stand. 

Mr.  Justice  Gaselee. — I  am  of  the  same  opinion.  By 
the  terms  of  the  contract,  the  defendants  were  to  load  the 
ship,  paying  a  certain  rate  of  freight ;  and  an  option  is 
given  to  them,  in  one  case,  to  relieve  themselves  from  that 
freight,  and  to  be  let  off,  on  payment  of  the  sum  of  500/. 
In  consequence,  however,  of  their  not  having  taken  the 
step  that  was  to  have  restricted  their  liability  to  the  sum 
specified,  the  contract  became  a  general  contract,  and 
they  were  answerable  generally  in  damages  for  the  breach 
of  it.  The  contract  cannot  be  open  in  one  sense,  and 
close  in  another.  In  the  event  of  notice  being  given  by 
the  agent  of  the  freighters  of  his  determination  not  to 
load  the  ship  with  a  homeward  cargo,  the  defendants 
would  have  been  liable  for  the  500/.  only:  but,  no  such 
notice  having  been  given,  they  were  Uable  to  general 
damages.  It  turns  out,  however,  that  the  plaintiff  has 
sustained  no  damage ;  he  has  got  a  more  profitable  cargo 
firom  BaiaviOf  than  he  would  have  had  if  loaded  by  the 
defendants'  agent  at  New  Zealand  under  the  terms  of  the 
charter-party.  We  must  take  into  our  consideration  the 
whole  circumstances  of  the  voyage.    The  case  of  Bell  v. 
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I8d6.  Puller  is  not  impeached  by  this  decision.  There,  the 
event  had  happened  upon  which  the  defendant  was  to  be 
liable  to  the  extent  of  500/. 


Staniforth 

9. 

Ltall. 


Mr.  Justice  Bosanquet. —  I  am  of  the  same  opinion. 
This  was  an  action  of  covenant  for  the  breach  of  an  en- 
gagement contained  in  a  charter-party.  If  the  event  has 
not  happened,  in  which  the  plaintiff  was  to  be  entitled  to 
recover  the  stipulated  damages,  he  can  only  be  entitled  to 
general  damages  for  the  breach.  The  event  provided  for 
has  not  happened.  If  the  defendants  chose,  they  might 
have  put  an  end  to  the  voyage  at  New  Zealand,  in  whidi 
case  they  would  have  been  liable  to  the  extent  of  5Q0L; 
but,  as  that  case  has  not  arisen,  the  action  is  nothing  more 
than  an  action  of  covenant  for  unliquidated  damages.  It 
has  been  contended  that  the  plaintiff  had  a  vested  right  to 
the  500/.  penalty,  upon  the  ship*s  arrival  at  Neto  Zealand, 
and  finding  there  no  return  cargo.  I  think,  however,  his 
right  was  not  confined;  he  was  entitled  to  recover  all  the 
damages  he  might  have  sustained  in  consequence  of  the 
defendants'  breach  of  contract:  but  we  must  also  take  into 
account  the  profits  derived  from  the  voyage  from  Baiacia, 
Upon  that  voyage  it  appears  he  has  earned  a  much  larger 
freight  than  he  could  have  obtained  in  the  event  of  the 
charter-party  having  been  strictly  fulfilled.  The  arbitra- 
tor finds,  that,  "  after  taking  into  consideration  the  delay 
in  New  Zealand,  and  that  arising  from  the  more  circuitous 
voyage  by  Batavia  to  England,  and  the  wear  and  tear  of 
the  ship,  and  the  increased  expenses  of  the  homewani 
voyage  arising  therefrom,  and  setting  on  the  other  »de 
the  more  valuable  freight  earned  by  the  ship,  than  she 
would  have  earned  by  carrying  home  a  full  cargo  from 
New  Zealand,  pursuant  to  the  charter-party,  the  voyage 
from  New  Zealand,  by  Batavia,  to  England,  was,  on  the 
whole,  more  profitable  to  the  plaintiff  than  if  the  vessel 
had  been  fully  loaded  by  the  charterers  at  New  Zealand 


IN  THE  FIRST  YEAR  OF  WILL.  IV. 

with  a  cargo«  and  had  brought  such  cargo  in  safety  home 
in  the  usual  course  of  the  voyage. 

Mr.  Justice  Alderson. — The  view  I  took  of  the  case 
was  this: — ^The  defendants  were  clearly  guilty  of  a  breach 
of  contract;  and  I  thought  the  plaintiff  was  entitled  to 
recover  all  the  damages  he  appeared  to  have  sustained. 
Suppose  a  full  cargo  had  been  put  on  board  at  New  Zea- 
land by  a  third  person;  would  the  plaintiff  have  been  in- 
jured by  the  breach  of  contract?  In  going  to  Baiavia,  the 
master  acted  for  the  interest  of  both  parties.  If  any  loss 
had  happened,  I  should  have  awarded  damages  to  the  ex- 
tent of  that  losS|  whatever  it  might  have  been. 
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Stamiforth 
Ltall. 


Rule  discharged. 


Bagnall  and  Another  v.  Andrews.  2^o„.  29M. 

X  HIS  was  an  action  of  assumpsit  on  a  bill  of  exchange  One  w.  drew  a 

drawn  by  one  Woodbridge  upon,  and  accepted  by,  the  de-  fendanirto* 

fendant,  and  indorsed  by  Woodbridge  to  the  plaintiffs  af-  J^^^^^^Stof "n" 

ter  a  secret  act  of  bankruptcy,  which  was  subsequently  signing  goods 

-,,,,,  .     .  foFMle.     The 

followed  up  by  a  commission.  bill  wu  accept- 

The  cause  was  tried  before  Lord  Chief  Justice  Tindal^  ptrt^i t"^*'' 
at  the  Sittings  at  Guildhall,  after  last  Hilary  Term.  The  ^"«  ^'^^'^  ^^ 

.  ^  state  of  the  ac- 

facts  were  as  follow : — At  the  time  the  bill  in  question  was  count  between 
drawn,  fFoodbridge  had  an  open  account  with  the  defend-  waSs  appeared 
ant  for  goods  already  sent,  and  which  he  was  then  in  the  ^Y±^^  balance 

was  consider- 
ably in  fitYonr  of  the  defendant  at  the  time  he  accepted  the  bill: — Held,  that,  nevertheless,  it  was 
oot  an  accommodation  bill. 

A  trader,  in  a  state  of  insolvency,  and  concealing  himself  from  his  general  creditors,  after  a  se- 
cret act  of  bankruptcy,  in  part  payment  of  a  debt  delivered  a  bill  of  exchange  to  a  creditor  who 
was  acquainted  with  his  place  of  retreat,  and  with  whom  he  was  in  friendly  communication:— ifelcfy 
that  this  was  not  a  payment  protected  by  the  82nd  section  of  the  statute  6  Geo,  4,  c  16. 
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1830.        course  of  sending  to  him,  for  sale.     Neither  Woodbridge 

Baonall      ^^^  ^^®  defendant  at  this  time  knew  the  state  of  the  ac- 

^'  count;  but  it  afterwards  appeared  that  Woodbridge  hni 

considerahly  overdrawn,  and  consequently  was  indebted  to 

the  defendant  before  the  latter  had  accepted  the  biB  in 

question. 

On  the  part  of  the  defendant,  Woodbridge  was  called 
as  a  witness.  His  testimony  was  objected  to  on  the  grouod 
of  interest,  the  bill  being,  it  was  alleged,  an  accommodi' 
tion  bill,  and  he  being  under  an  obligation  to  the  defen- 
dant, either  express  or  implied,  not  (mly  to  pay  the  amorait 
to  him  if  the  plaintiffs  obtained  a  verdict,  but  also  to  in- 
demnify the  defendant  against  the  costs  of  the  action. 

His  Lordship,  however,  admitted  the  evidence,  subject 
to  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  die 
amount  of  the  bill. 

From  this  and  other  evidence,  it  appeared  that,  at  the 
time  the  bill  was  given  by  Woodbridge  to  the  plaintiffi,  he 
was  in  a  state  of  insolvency,  and  had  absconded  from  ha 
general  creditors;  that  he  had  been  in  London  for  nearij 
three  weeks,  passing  under  two  fictitious  names;  that  he 
was  frequently  changing  his  place  of  abode,  and  expected  to 
be  arrested,  and  to  have  a  docket  struck  against  him:  bat, 
though  concealing  himself  from  his  other  creditors,  hewn 
in  the  habit  of  meeting  and  dining  with  one  of  the  plain- 
tiffs. It  also  appeared  that  the  bill  in  question  was  die 
only  property  of  which  Woodbridge  was  at  the  time  pos- 
sessed ;  and  that  it  was  delivered  to  the  plaintiffs  in  coIn^ 
quence  of  their  urging  him  for  payment  of  a  large  debt  doe 
to  them;  but  that  the  delivery  of  the  bill  to  them  did  not 
free  Woodbridge  from  any  pressure  or  difficulty. 

His  Lordship,  upon  this  evidence,  left  it  to  the  Jury  to 
say,  whether  the  transfer  of  the  bill  by  Woodbridge  to  die 
plaintiffs  was  bondjide. 

The  Jury  returned  a  verdict  for  the  defendant. 
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Mr.  Serjeant  TaMy,  in  Easter  Term  last,  obtiuned         1830. 
a  rule  msi  for  a  new  trial  upon  the  point  reserved ,  and  al-      ^ 
80  on  the  ground  that  the  transfer  of  the  bill  to  the  plain*  v. 

tiffs  was  a  payment  protected  by  the  82nd  section  of  the 
statute  6  Geo.  4,  c.  16. 

Mr.  Serjeant  fPtlde,  on  a  former  day  in  this  tenoi 
shewed  cause. — The  bankrupt  Woodbridge  had  dealings 
with  the  defendant.  There  was  a  running  account  be- 
tween  them ;  and  at  the  time  the  bill  in  question  was  ao* 
cepted  by  the  defendant,  the  latter  supposed  that  the 
state  of  the  account  would  warrant  him  in  paying  it  It 
however  afterwards  turned  out,  that,  by  reason  of  Wood' 
bridge  M  bankruptcy,  and  of  the  non-delivery  of  certain 
goods  by  him  to  the  defendant,  the  bill  should  have  been 
taken  up  by  Woodbrtdge^  or  that  the  defendant  would, 
if  he  paid  it,  be  a  creditor  of  fFoodbridge.  Where  a  per- 
son accepts  an  accommodation  bill,  there  is  either  an  ex- 
press or  an  implied  promise  on  the  part  of  the  drawer  to 
indemnify  the  acceptor  against  all  liability  in  respect  of  it« 
But,  where  the  bill  is  drawn  with  a  reasonable  expecta- 
tion on  the  part  of  the  drawer  that  it  will  be  paid  by  the 
acceptor,  the  former  would  be  entitled  to  notice  of  the 
dishonour  of  the  bill,  and  there  b  no  implied  promise  on 
his  part  to  indemnify  the  acceptor.  The  evidence,  there- 
fore, of  the  bankrupt  in  this  case  was  properly  admitted, 
and  affords  an  answer  to  the  action. 

The  plaintiffs  were  not  holders  for  a  valuable  consi- 
deration. The  bill  was  given  to  them  by  the  bank- 
rupt after  he  had  committed  an  act  of  bankruptcy,  and 
under  circumstances  which  preclude  the  supposition  that 
it  was  a  bond  fide  payment,  or  within  the  protection 
of  the  82nd  section  of  the  6  Geo.  4,  c.  16,  which  only 
protects  payment  bond  fide  made  in  the  ordinary  course 
of  business,  and  where  bankruptcy  is  not  contemplated. 
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1830.         In  TAamion  v.  Hargreaves  (o)  the  security  was  given  by 
J.    ^^         the  bankrupt  to  his  creditor  in  consequence  of  a  threat 
V.  on  the  part  of  the  latter. 

Andrews^ 

Mr.  Serjeant  Taddy,  in  support  of  his  rule.— The 
bankrupt  was  not  an  admissible  witness.  In  one  point 
of  view,  viz.  in  the  case  of  a  verdict  for  the  defendant, 
he  would  only  be  liable  to  the  defendant  for  the  amoont 
of  the  bill;  whereas,  in  the  event  of  a  verdict  for  the  plain- 
tiffs, he  would  in  addition  be  liable  for  the  costs  of  this 
action.  He  was  therefore  clearly  interested  in  the  event 
of  the  suit.  The  bill  being  an  accommodation  bill,  the 
bankrupt  had  a  right  to  indorse  it,  inasmuch  as  no  pro- 
perty in  it  would  pass  to  his  assignees.  In  WilUs  v. 
Freeman  (6),  a  trader  having  securities  in  his  banker^i 
hands  to  a  certain  amount,  after  a  secret  act  of  bankrupt- 
cy drew  on  them  a  bill  for  a  larger  amount  on  the  score 
of  his  accommodation,  payable  to  his  own  order,  which, 
after  acceptance,  he  indorsed  to  the  plaintiff  (who  knev 
of  his  partial  insolvency,  but  not  of  the  act  of  bankruptcy). 
A  commission  of  bankrupt  having  been  adterwards  taken 
out — it  was  held  that  the  plaintiff,  who  was  to  make  title 
through  the  bankrupt's  indorsement  after  his  bankruptcy, 
though  he  were  entitled  to  sue  the  acceptors  upon  the 
bill,  yet  could  only  recover  on  it  the  amount  of  the  sum 
accepted  for  the  accommodation  of  the  bankrupt  over  and 
above  the  amount  of  the  bankrupt's  effects  in  the  hands  of 
the  acceptors  at  the  time  of  the  bankruptcy;  for  which 
latter  amount,  and  for  which  alone,  they  were  liable  to 
account  in  another  form  of  action  (not  on  the  bill)  to  the 
bankrupt's  assignees.  Lord  Ellenborough,  in  delivering 
the  opinion  of  the  Court,  there  said :  "  At  the  time  this 
bill  (for  1,400/.)  was  accepted,  the  defendants  had  in  their 
hands,  as  Anderson's  (the  drawer's)  bankers,  bills  of  the 

(a)  7  East,  544.  (6)  12  East,  656. 
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▼alue  of  888/.  I6s.  8d.,  not  then  become  due;  but  they  had         18d0. 
no  other  effects.     To  that  amount,  therefore,  their  accep-      bagnall 
tance  wasybr  value;  beyond  that  it  was  gratuitous,  and  »• 

merely  for  Anderson's  aceommodaiion.  It  may  be  con- 
sidered  as  clear,  that,  except  in  cases  provided  for  by  par- 
ticular statutes,  a  trader  who  has  committed  an  act  of 
bankruptcy,  upon  which  a  commission  afterwards  issues* 
can  make  no  transfer  of  his  property  to  the  prejudice  of 
his  assignees,  nor  do  any  act  to  interfere  with  their  rights; 
but  every  such  attempted  transfer  or  act  is  liable  to  be 
vacated  by  his  assignees.  On  the  other  hand,  when  it 
does  not  affect  the  rights  and  interests  of  the  assigneesi 
the  act  of  a  man  who  has  committed  an  act  of  bankruptcy 
has  the  same  effect  as  the  act  of  any  other  person.  The 
question  therefore  for  consideration  here  is,  whether  this 
indorsement  by  Anderson,  if  allowed  to  be  effectual,  could 
prejudice  hb  assignees,  or  interfere  with  their  rights;  be- 
cause, as  far  forth  as  it  would  do  so,  it  is  inoperative. 
The  case  of  fVilkins  v,  Casey  (a)  has  established,  that, 
if  a  man  who  has  funds  in  his  hands  belonging  to  a  trader 
who  has  committed  a  secret  act  of  bankruptcy,  accept  a 
bill  for  that  trader,  without  knowing  of  such  act  of  bank- 
ruptcy, he  may  apply  those  funds  when  the  bill  becomes 
due  to  the  discbarge  of  his  own  acceptance,  though 
a  commission  of  bankrupt  may  have  issued  in  the  in- 
terim, and  will  be  protected  against  any  claim  the  assig- 
nees may  afterwards  make  upon  him  in  respect  of  the 
funds  so  applied.  To  the  extent,  therefore,  of  the  888/. 
16#.  8d.f  it  would  prejudice  the  assignees  to  hold  this  in- 
dorsement valid;  because  it  would  destroy  the  claim  of  the 
assignees  to  that  sum  in  the  hands  of  the  acceptors:  and 
we  have  no  difficulty  in  saying  that  this  part  of  the  plain- 
tiff's demand  cannot  be  supported.  As  to  the  surplus 
(51 1/.  3sm  4d.),  had  the  bill  been  for  that  sum  alone,  the 

(«)  7  Term  Rep.  711. 
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The  plaintiff  replied  to  the 
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(<■)  3  Eaat,  317. 
(6)49Geo.  3,c.  I 
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the  property  acquired  by  a  bankrupt  subsequently  to  his         1^30. 
bankruptcy,  does  not  absolutely  vest  in  the  assignees,  al-      baomail 
though  they  have  a  right  to  claim  it;  but,  if  they  do  not  ^' 

make  any  claim,  the  bankrupt  has  a  right  to  such  pro- 
perty against  all  other  persons.  In  Charles  v.  Marsden{a) 
it  was  held,  that  it  is  not  of  itself  a  defence  to  an  action  by 
the  indorsee  of  a  bill  of  exchange,  to  plead  that  it  was 
accepted  for  the  accommodation  of  the  drawer^  without 
consideration.  In  the  present  case,  it  appears  that  there 
was  a  bond  fide  debt  due  from  Woodbridge  to  the  plain- 
tiffs; and  there  is  no  case  to  shew  that  an  indorsement  of 
a  bill  for  an  antecedent  debt  is  not  an  indorsement  for 
value- 
Then,  this  was  a  payment  within  the  82nd  section  of  the 
6  Geo.  4,  c.  16.  The  words  of  that  clause  are  not  limited  to 
payments  strictly  and  closely  within  the  term  ''  payment;** 
but  the  giving  of  a  bill  is  considered  a  payment.  WUkins 
T.  Casey.  In  Cash  v.  Young  {b)t  where  A.  bought  goods 
of  a  trader  who  had  previously  committed  an  act  of  bank- 
ruptcy, and  paid  for  them  bond  fide  without  knowledge 
of  the  bankruptcy;  it  was  held  that  the  assignees  under  a 
commission  issued  against  the  seller,  could  not  maintain 
trover  for  the  goods,  the  payment  being  protected  by  the 
1  Jae.  I,  c.  15,  s.  14.  And  in  HiU  v.  FameU{c),  where 
A.  purchased  of  i?.,  a  hop-merchant,  a  library,  and  paid 
him  the  value,  B.  having  at  the  time  committed  an  act  of 
bankruptcy,  of  which  A.  had  no  knowledge;  it  was  held 
that  the  assignees  of  B.  could  not  recover  the  books,  with- 
out at  least  tendering  A,  the  price  paid  for  them,  the  pay« 
ment  being  protected  by  the  8^d  section  of  the  6  Geo* 
4,  c.  16.  These  cases  shew  the  liberality  with  which  that 
clause  of  the  statute  is  construed. 

(a)  1  Taunt.  224.  (c)  9  Bam.  &  Cress.  45  ^S.CS 

(6)  2  Bam.  &  Cress.  413.  Dow.  &  Ryl.  652. 

Ill2 
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1830.  Lord  Chief  Justice  Tindal  now  delivered  the  judgment 

B4GNALL      of  the  Court:— 
^    *-  In  this  case  the  Jury  have  found  their  verdict  for  the 

Andrews.  '' 

defendant,  and  the  motion  for  setting  aside  that  verdict 
and  granting  a  new  trial  has  been  made  on  two  grounds— 
firsts  that  fFoodbridge,  the  drawer  of  the  bill,  was  inad- 
missible as  a  witness  for  the  defendant — secondly^  upon 
the  ground  that,  on  the  evidence  at  the  trial,  the  delivery 
of  the  bill  to  the  plaintiffs  was  protected  as  a  payment  made 
to  them  under  the  82nd  section  of  the  late  bankrupt  act, 
6  Geo.  4,  c.  16. 

The  objection  made  to  fFoodbridge^s  competency  at  the 
trial  was,  that  the  bill  had  been  accepted  by  the  defend- 
ant for  the  accommodation  of  the  drawer,  and  consequent- 
ly that  he  was  under  an  obligation  to  him,  either  ezprev 
or  implied,  not  only  to  pay  the  amount  to  the  defendant  if 
the  plaintiffs  obtained  a  verdict,  but  also  to  indemnify  the 
defendant  against  the  costs  of  the  present  action.  It  might 
be  granted  that  this  consequence  would  have  followed, 
and  that  fFoodbridge  would  have  been  an  incomp^eiit 
witness  for  the  defendant,  on  the  authority  of  the  caaei 
referred  to,  if  in  point  of  fact  the  bill  had  been  accepted 
for  the  accommodation  of  the  drawer:  but  we  think,  upon 
the  facts  of  the  case,  the  bill  was  not  an  accommodation  biU. 

At  the  time  it  was  drawn,  fFoodbridge  had  an  open  ac- 
count with  the  defendant  for  goods  already  sent,  and 
which  he  was  in  the  course  of  sending  to  him  for  sale. 
The  drawer  might  at  that  time  reasonably  expect  that  die 
acceptor  would  pay  the  bill  out  of  funds  diat  might  be  in 
his  hands  when  the  bill  arrived  at  maturity;  for,  the  evi- 
dence is  express,  that,  at  the  time  the  bill  was  drawn,  nei- 
ther the  drawer  nor  the  acceptor  knew  the  state  of  the  ac* 
count.  A  bill  so  drawn  and  so  accepted  cannot  be  treated 
as  an  accommodation  bill;  nor,  consequently,  is  there  any 
implied  undertaking,  on  the  part  of  the  drawer^  to  iadem- 
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nify  the  acceptor  against  the  costs  of  any  action  which        l&W. 
may  be  brought  against  him. 

With  respect  to  the  second  ground  of  motion,  the  only 
question  is^  whether,  upon  the  evidence  gi^en  at  the  trial, 
the  Court  see  any  reason  to  disturb  the  verdict.  The 
Jury  found  a  verdict  for  the  defendant,  at  the  same  time 
stating  expressly  that  the  bill  had  been  indorsed  after  an 
act  of  bankruptcy  by  the  drawer,  of  which  the  plaintiffs 
bad  no  notice.  If  the  Jury  still  found  their  verdict  for 
the  defendant,  it  could  only  have  proceeded  on  the  ground 
that  the  delivery  of  the  bill  to  the  plaintiffs  by  the  bank- 
rupt, either  was  not  a  bondjide  payment  to  them,  or  was 
a  firaudulent  preference  of  the  plaintiff;  in  either  of  which 
cases  the  payment  is  not  protected  by  the  statute.  And 
though  this  point  was  not  specifically  left  to  the  Jury,  it 
was  involved  in  the  evidence  in  the  cause,  and  could  be 
the  only  ground  on  which  the  verdict  rests.  Before,  there- 
fore, the  Court  send  the  case  down  to  a  new  trial,  they 
must  see  reason  to  expect  that  another  Jury  would  come 
to  a  different  conclusion.  That  the  bankrupt,  before  and 
mt  the  time  he  delivered  this  bill  to  the  plaintiffs,  was  ab- 
sconding from  his  general  creditors,  is  clear.  He  had 
been  in  London  for  nearly  three  weeks — passing  under  two 
fictitious  names — frequently  changing  his  place  of  abode 
-—expecting  to  be  arrested,  and  to  have  a  docket  struck 
against  him.  But,  although  concealing  himself  from  other 
creditors,  he  was  dining  with  one  of  the  plaintiffs.  He 
delivered  him  the  bill  in  question.  That  bill  was  all  that 
he  had  at  the  time;  and  the  delivery  of  that  bill  freed 
him  from  no  diflSculty  in  which  he  was  placed. 

It  appears  to  us,  that,  if  it  should  be  left  to  another  Jury 
to  say  whether  this  was  a  bondjide  payment  to  the  plain- 
tiffst  they  could  not  but  find  the  same  verdict.  The  pay- 
ment of  the  bill  being  made  after  the  act  of  bankruptcy, 
the  burthen  of  shewing  that  it  was  a  bondjide  payment  is 
cast  upon  the  plaintiffs;  and  it  would  be  enough  to  support 
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the  verdict,  to  say  that  they  have  at  least  left  it  in  confi- 
derable  doubt 

The  ground  on  which  we  decide  makes  it  unnecessary 
to  give  any  opinion  as  to  the  question  of  sufficiency  of  con- 
sideration in  this  case.  On  the  whole,  we  think  the  mk 
for  a  new  trial  must  be  discharged. 

Rule  discharged. 


Wedne$dmf^ 
Nov.  29th. 


A  rent-charge 
was  granted  to 
B.  during  the 
life  of  the  plain* 
tiit    The  gran- 
tee died  living 
the  cestui  qui 
vie.—HeidtthtX 
the  right  to  the. 
rent-charge 
vetted  in  the 
plaintiflf^  as  the 
personal  repre- 
ientatiTe  of  B., 
the  grantee. 


Matthew  Bearpark  v.  Hutchinson  and  Mary»  his 

Wife. 

X  HIS  was  an  action  of  replevin  for  taking  the  cttde, 
goods^  &c.|  of  the  plaintiff,  in  his  close  and  dwelling-hottse. 
The  defendants  avowed,  that  the  plaintiff  being  seised 
for  life,  and  Dixon  Bearpark  having  the  reversion  in  fee 
of  the  premises  in  which  &c.,  conveyed  them  by  inden- 
tures of  lease  and  release  to  Lupton  Topham^  upon  trust 
to  permit  and  suffer  the  said  Dixon  Bearpark  to  reorite 
and  take  thereout  one  clear  annuity  or  yearly  rent-charge 
of  60/.  a  year,  by  equal  half-yearly  payments,  that  is  to 
say,  on  the  6th  day  of  Aprils  and  the  10th  day  of  Oetobeff 
in  every  year  during  the  Ufe  of  the  said  plaintiff;  the  first 
half-yearly  payment  to  commence  and  to  be  made  on  the 
10th  day  of  April  next  ensuing  the  date  of  the  said  mdea- 
tures;  and,  subject  to  the  said  annuity  or  yearly  rent-charge^ 
to  the  use  of  the  said  plaintiff  and  his  assigns  for  and  dm* 
ing  the  term  of  his  natural  life,  without  impeachment  of 
waste;  and,  from  and  after  the  determination  of  that  es- 
tate, by  forfeiture  or  otherwise,  in  his  life-time,  to  the  use 
of  the  said  Lupton  Topham,  his  heirs  and  assigns,  upon 
trust  to  support  the  contingent  trust  estates  thereimAer 
limited,  and  by  the  usual  ways  and  means  to  preserre  the 
same  from  being  defeated  or  destroyed ;  but  nevertheless 
to  permit  and  suffer  the  said  plaintiff  and  his  assigns  to  it- 
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ceive  and  take  the  rents,  issues,  and  profits  thereof  for        1830. 
and  during  the  term  of  his  natural  life,  for  his  and  their      "     '     " 
own  proper  use  and  benefit     [Then  followed  limitations  «. 

m  remainder  to  Dixon  Bearpart  for  life,  and  his  children  ^<^">""<^** 
in  succession.]  And  it  was  by  the  said  last-mentioned  in- 
denture expressly  provided  (amongst  other  things),  that,  if 
the  annuity  or  yearly  rent-charge  of  60/.  should  be  behind 
or  unpaid  by  the  space  of  twenty-eight  days  next  after 
either  of  the  said  days  of  payment,  then  it  should  be  law- 
ful for  the  said  Dixon  Bearpark  and  his  assigns  to  enter 
upon  the  said  dwelling-house  and  close  in  which  &c.,  and 
the  cattle  and  goods  &c.  there  found  to  distrain  and  carry 
away,  impound,  or  otherwise  to  sell  and  dispose  of,  accord- 
ing to  law,  till  the  annuity  should  be  paid:  By  means 
whereof  the  said  Dixon  Bearpark  became  and  was  seised 
of  and  in  the  said  yearly  rent-charge  of  60/.  for  the  term 
of  the  natural  life  of  the  said  plaintifi^.  And  the  said  de- 
fendants further  said,  that  the  said  Dixon  Bearpark^  on 
the  10th  day  of  February ^  1824,  to  wit,  at  &c.,  departed 
this  life  without  having  assigned  over  or  parted  with  the 
said  rent-charge  after  the  death  of  him  the  said  Dixon 
Bearparkf  so  accruing  as  aforesaid  during  the  life  of  the 
said  Matthew  Bearpark;  and  that,  after  the  death  of  the 
said  Dixon  Bearpark^  administration  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  which  were  of  the 
said  Dixon  Bearpark ,  who  died  intestate,  in  due  form  of 
law  was  granted  to  the  said  defendant  Mary:  By  means 
of  which  said  premises,  the  said  defendants,  in  right  of  the 
same  Mary  as  administratrix  as  aforesaid,  became  and 
were  seised  of  the  said  rent-charge  for  the  term  of  the  na- 
tural life  of  the  said  plaintiff^;  and  because  360£  of  the 
said  rent-charge  (after  the  death  of  the  said  Dixon  Bear- 
parkf  and  after  the  making  the  said  last-mentioned  inden« 
ture,  and  the  said  plaintiff*  being  living  and  in  full  life),  for 
BIX  years  ending  on  the  6th  day  of  April,  in  the  year  afore- 
said, became  due,  owing,  and  in  arrear  to  the  said  defen^ 
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18301  dants,  and  because  the  said  last-mentioned  arrears  of  the 

^    "    "  said  rent-charge  were  and  remained  behind  and  unpaid  bj 

V.  the  space  of  twenty-eight  days  next  after  the  respective 
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days  of  payment  thereof,  and  from  thence  until  and  at  the 
same  time  when  &c.  were  in  arrear  and  unpaid  to  the  said 
defendants,  they  avowed  the  taking  of  the  said  cattle, 
goods,  and  chattels,,  in  the  said  dwelling-house  and  closes 
respectively,  in  which  &c.,  and  justly  &&,  for  and  in  the 
name  of  a  distress  for  the  sud  arrears  of  the  said  rent- 
charge. 

The  plainti£r  pleaded,  that,  before  any  part  of  the  rent- 
charge  mentioned  in  the  avowry  became  due,  Dixon  Bear- 
park  died. 

The  avowants  demurred,  and  the  plaintiffjoined  b  de- 
murrer. 

The  demurrer  now  came  on  for  argument. 


The  questions  raised  by  the  demurrer 

First — Whether,  inasmuch  as  the  reservation  of  the  rent- 
charge  was  to  Dixon  Bearpark,pur  autre  fne,  without  the 
words  ''executors  or  administrators,"  it  did  not  detenntne 
upon  the  death  of  Dixon  Bearpark — 

Secondly— Whether^  inasmuch  as  the  rent-charge  was 
granted  to  Dixon  Bearpark,  pwr  autre  vie,  without  the  ad- 
dition of  the  words  ''  executors  or  administrators,**  and 
taking  the  whole  of  the  limitations  contained  in  the  deed 
by  which  the  rent-charge  was  granted,  the  defendants 
could  take  as  special  occupants  within  the  29  Car,  2,  c  3, 
8.  12,  and  14  Geo.  2,  c.  20,  s.9— 

Thirdly — Whether,  supposing  the  rent-charge  did  not 
determine  by  the  death  of  Dixon  Bearpark,  but  extended 
to  his  administrators,  they  could  distrain  for  it,  so  as  to 
enable  them  to  support  their  avowry. 

Mr.  Serjeant  WUde,  in  support  of  the  demurrer.— A 
rent-charge  granted  pur  autre  vie  is  not  determined  by  the 
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death  of  the  grantee  during  the  life  of  cestui  que  vie^  but  ISSO. 
goea  to  the  personal  representatives  of  the  grantee^  by  vir-  BiAmrAaa 
tue  of  the  statutes  29  Car.  2,  c.  S,  s.  IS,  and  14  Geo.  2,c_  9. 
80,  s.  9.  By  the  former,  **  for  the  amendment  of  the  law 
in  the  particulars  following/*  it  is  enacted,  "  that,  from 
thenceforth,  any  estate  pur  autre  vie  shall  be  devisable  by 
a  will  in  writing,  signed  by  the  party  devising  the  same, 
or  by  some  other  person  in  his  presence,  and  by  bis  express 
directions,  attested  and  subscribed  in  the  presence  of  the 
devisor  by  three  or  more  witnesses;  and,  if  no  such  de« 
vise  thereof  be  made,  the  same  shall  be  chargeable  in  the 
hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of  a 
special  occupancyy  as  assets  by  descent,  as  in  the  case  of 
lands  in  fee  simple;  and,  in  case  there  shall  be  no  special 
occupant  thereof,  it  shall  go  to  the  executors  or  adminis- 
trators of  the  party  that  had  the  estate  thereof,  by  virtue 
of  the  grant,  and  shall  be  assets  in  their  hands:**  and  by 
the  latter  enactment^  it  is  made  distributable  as  assets  in 
the  hands  of  those  persons. 

Considering  this  as  a  remedial  law — an  act  in  further- 
ance of  justice — the  Court  will  so  construe  it  as  shall  best 
give  effect  to  the  remedy  intended.  But  it  will  be  urged, 
on  the  part  of  the  plaintiff,  that  the  statute  29  Car.  S,  was 
only  intended  to  apply  to  such  estates  as  were  susceptible 
of  special  occupancy ;  and  that  there  cannot  be  a  special 
occupant  of  a  rent-charge. 

Undoubtedly,  in  the  literal  sense,  there  can  be  no  oc- 
cupancy of  a  rent-charge;  it  is  an  incorporeal  estate.  A 
special  occupant,  strictly  speaking,  is  one  named  in  the 
grant  as  the  party  to  occupy  after  the  death  of  the  gran- 
tee. 

The  statute  29  Car.  2,  speaks  of  aU  estates  pur  autre  vie, 
without  any  distinction.  It  appears  from  BacorCs  Abridge 
ment  (a),  where  many  of  the  cases  upon  the  subject  are 

(a)  Vol.  2,  tit.  <<  EstaUfor  Ufe,  and  Occupancy,"*  (B.  a). 
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la^O.        collected,  that  the  learned  editor  of  that  work  considered 
^     "^^^      that  the  statute  of  frauds  had  entirely  removed  all  those 
V.  distinctions  which  had  before  existed  upon  the  point    In 

Doe  d.  Blake  v.  Luxton,  Lord  Kenyan  says  (a):  **  These 
questions  on  estates  pur  autre  vie  do  not  frequently  arise. 
Such  estates  certainly  are  not  estates  of  inheritance;  thej 
have  been  sometimes  called,  though  improperly,  descendi- 
ble freeholds;  strictly  speaking,  they  are  not  descendible 
freeholds,  because  the  heir-at-law  does  not  take  by  de- 
scent* If  an  action  at  common  law  had  been  brought 
against  the  heir  on  the  bond  of  his  ancestor,  he  might  hare 
plead  riens  per  descent,  for  these  estates  were  not  liable 
to  the  debts  of  the  ancestor  before  the  statute  of  frauds 
That  act  made  them  chargeable  in  the  hands  of  the  heir,  as 
assets  by  descent,  if  he  took  by  reason  of  a  special  occu- 
pancy ;  and,  if  there  be  no  special  occupant,  it  directs  that 
they  shall  go  to  the  executors,  subject  to  the  debts  of  the 
testator;  and  the  statute  14  Geo.  S,  c»  20,  renders  them 
distributable  as  personalty."  So,  in  Kendal  v.  Michfield{b)f 
the  statute  of  frauds  was  held  to  operate  upon  an  estate 
not  the  subject  of  a  special  occupancy.  In  Kawlinson  t. 
The  Duchess  of  Montague  and  others  (e).  Lord  Keeper 
Harcourt  says:  ''  If,  since  that  statute  \9ld  Car,  2,  c  3,  s. 
12],  a  rent  be  granted  to  A.  for  the  Ufe  of  B.,  and  A.  die 
living  B>,  A.^8  executors  or  administrators  shall  have  it 
during  the  life  oi  B.;  for,  the  statute  is  not  only  made  to 
prevent  the  inconvenience  of  scrambling  for  estates,  and 
getting  the  first  possession  after  the  death  of  the  grantee, 
but  Ukewise  for  preserving  and  continuing  the  estate  dur- 
ing the  life  of  the  cestui  que  vie:  and  it  is  reasonable,  since 
the  grantee  might  by  deed  have  disposed  of  the  rent  du^ 
ing  the  life  of  the  cestui  que  vie,  that  though,  by  his  dying 
without  having  made  any  such  disposition,  in  nicety  of  kw 


(a)  6  Term  Rep.  291.  (O);  3  Bamardiston,  46. 

(6)  Vin.  Abr.  tit. "  Mortgage,"         (c)  3  P.  Wms.  264,  n. 
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this  estate  would  hare  determined,  yet,  by  the  statute,        1830. 
that  interest  which  passed  from  the  grantor  ought  to  be      bbaepau 
preserved,  and  shall  so  to  the  executors  or  administrators  *• 

of  the  grantee  dunng  the  hfe  of  the  cesiut  que  vte.  And 
the  statute  in  this  case  does  not  enlarge,  but  only  preserves 
the  estate  of  the  grantee."  In  HasseU  v.  Gouthwaitef 
Lord  Chief  Justice  WiUes  says  (a):  **  The  law  before  the 
statutes  seems  to  be  clear,  that  there  could  be  no  general 
occupant  of  a  rent,  and  for  this  reason,  because  there  can 
be  no  entry  on  a  rent,  according  to  the  rule  laid  down  in 
Co.  IMt.  41,  that  there  can  be  no  general  occupant  of  any 
thing  that  lies  in  grant.  But  the  books  seem  to  agree  that 
the  heir  might  be  a  special  occupant  of  a  rent,  though  not 
properly  called  an  occupant,  but  rather  a  person  who  takes 
by  the  express  words  of  the  grant,  and  therefore  may  most 
properly  be  called  a  special  grantee  or  assignee."  In  West^ 
faUng  V.  Westfaling  (6),  where  a  question  arose  as  to 
whether  an  estate  pur  autre  vie  in  the  hands  of  a  devisee, 
was  liable  for  the  debts  of  the  testator,  the  Lord  Chancel* 
lor  said  (c) :  ''  The  second  question  is,  whether  estates  pur 
autre  vie  are  within  the  statute  of  fraudulent  devises,  and 
liable  to  pay  the  debts  of  the  testator.  As  to  the  first,  I 
am  extremely  clear  it  did  not  pass  by  the  will;  there  is  no 
authority  that  an  advowson  will  pass  by  the  word  landSf 
though  it  will  by  the  words  tenements  and  hereditaments. 
Being  then  not  devised,  this  brings  it  to  the  question 
whether,  as  subsisting  in  a  legal  estate,  and  no  trust,  it  is 
assets;  and  I  am  clearly  of  opinion  it  is."  His  Lordship, 
after  reading  the  12th  section  of  the  statute  S9  Car.  S,  c. 
3,  further  added:  '*  The  efiect  of  this  statute  is,  to  make 
these  estates  devisable  which  were  not  so  by  the  statute  of 
21  Hen.  8,  of  WilU:' 

In  Ripley  v.  Waterworth,  upon  the  usual  decree  for  an 
account  of  the  estate  of  a  testator  received  by  the  defend- 

» 

(a)  WiUes,  505        {b)  3  Atk.  460.        (c)  Ibid.  464. 
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1830.        ant,  the  executor^  the  Master  reported  (among  other  duDj 
"^     "^^^      that  the  testator's  late  father  was  at  the  time  of  his  dei 
V.  possessed  of  a  lease  for  lives  of  certain  premises.  On  exo 

tion  taken  to  this  report,  *'  that,  as  to  the  leasehold  est 
for  lives,  the  Master  ought  to  have  certified  that  the  ta 
tor  had  a  real  or  descendible  estate  and  interest  of  fi 
hold  in  the  said  several  leasehold  estates;  and  that  the  si 
belonged  to,  or  descended  upon,  the  heir-at-law** — L 
£Uoit 8aid(a):  ''It is  impossible  that  the  exception  i 
be  right  in  stating  that  it  descended  upon  the  heir.  I 
ways  understood  that  this  was  a  freehold;  though 
word  'descendible*  has  been  inaptly  applied  to  it 
for,  though  he  is  described  as  heir,  he  does  not  tab 
such,  but  as  a  special  occupant  named  in  the  grant 
must  be  taken  either  that  the  executor  may  be  special 
cupant  or  not  If  the  reasonbg  to  prove  that  be  cam 
is  sound,  it  follows  that  a  grant  to  A.,  his  executors  i 
administrators,  must  be  construed  as  if  those  latter  wo 
were  not  inserted.  If  so,  it  is  directly  within  the  stit 
of  frauds  and  the  other  statute  together;  for  then  th 
is  no  special  occupant  whatsoever,  and  the  statute  of  fnu 
will  directly  attach,  and  it  will  go  to  the  executor  or 
ministrator,  because  there  is  no  special  occupant;  and 
least  is  personal  estate  to  the  extent  of  being  assets."  < 
a  subsequent  hearing,  his  Lordship  further  said  (c): 
am  clearly  and  decidedly  of  opinion  that  the  last  propc 
tion  of  this  exception,  that  these  estates  belonged  to, 
descended  upon,  the  heir-at-law,  cannot  be  wMiiy?tiMn< 
In  every  view  of  it,  and  subject  to  all  the  difficulties  I 
longing  to  the  question,  my  opinion  is,  that,  if  the  exei 
tor  is  not  a  trustee  for  the  next  of  kin,  or  those  taking  i 
der  testament  the  personal  estate,  he  has  himself  a  bet 
right  than  the  heir."    Mr.  Justice  Blacktiome^  in  his  Gd 


\\  (a)  7  Vea.  437.         {h)  Co.  Litt.  239.  (c)  7  Vcs.  442. 
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meniaries  {a)f  throws  out  an  obsenration  expressive  of 
doubt;  but  that  authority  is  clearly  outweighed  by  the 
cases  above  cited,  and  is  dbtinctly  combated  by  Profes- 
sor fFooddeion  (b),  and  also  in  Saunders  ''  On  Uses^  (c),  in 
fPaikin$*i  "Principlei  of  Conveyancing^  {d),  and  in  Bythe^ 
woods  edition  of  Noye*e  Maxims. 

An  express  power  of  distress  is  given  by  the  terms  of 
the  grant. 


1830. 

BKAEfAaX 

ft. 
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Mr.  Serjeant  GouUntm,  conird. — ^The  statute  cannot 
have  any  operation  upon  incorporeal  hereditaments,  inas- 
much as  they  could  not  be  the  subject  of  any  occupancy. 
There  is  only  one  case  to  be  found  in  the  books  wherein 
this  precise  point  has  occurred,  viz.  the  case  of  Holden  t. 
Smcdlbrook  {e\  where  it  was  held,  that,  if  a  rent  be  grant- 
ed to  ^.  during  the  life  of  JB.,  and  A.  die,  living  A,  the 
rent  is  determined;  because  'f  no  occupant  could  be  of  it.* 
There  are  many  authorities  to  the  same  effect — Crawley* s 
case  (/ ),  Salter  v.  Butler  {g\  Viner's  Abridgment  (A), 
Comynis  Digest  (i).  Lord  Coke  says  (k),  **  there  can  be 
no  occupant  of  any  thing  lying  in  grant."  And  it  has  been 
expressly  determined  that  copyholds  are  not  within  the 
operation  of  the  statute  of  frauds.  Zouch  v.  Forse  (/), 
Smartle  v.  Penhallow  (tn).  In  Doe  v.  Martin  (n).  Lord 
Chief  Justice  De  Grey  says:  ''The  term  special  occu- 
pant is  in  such  cases  a  very  forced  and  improper  phrase. 


(«)  2  Bl.  Com.  ch.  16,  -  Of  ti- 
tie  by  Oceupancy, "  p.  269. 

(6)  2  Wood.  271. 

(c)  Vol.  2,  page  306,  n,  where 
it  18  siud>  that,  where  a  rent-charge 
pur  autre  vit  is  granted  to  one  and 
his  heirs,  the  heir  takes  quasi  spe- 
cial occupant. 

(cf;  **  Of  estates  pur  autre  vicy* 
p.  69. 

(e)  Vaughan,  199. 


(  f)  Cro.  Eliz.  721. 

(g)  Vaughan,  200;  Cro.  Eliz. 
901;  Moore,  664. 

(A)  Tit.  "  Occupancy!'  (C),  (E). 

\i\  Titles  **  Estates"  '*  Occur 
pant," 

(k)  Co.  I4tt41.b. 

(0  7  East,  190,  where  all  the 
authorities  are  collected. 

(m)  1  Salk.  188;  6  Mod.  63. 

(n)  2  Sir  W.Blac.  1150. 
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1830.        and  I  think  there  is  great  weight  in  what  is  said  by 
Bearpark      youg^on  (a),  that  the  heir  takes  it  as  a  descendible  free- 
V*  hold."    In  the  case  of  St.  JohfCt  College  t.  Fleming  (i), 

the  dean  and  chapter  of  Carlisle  made  a  lease  to  J.  S.,  for 
three  lives;  habendum  to  him,  his  executors,  administra- 
tors, and  assigns — this  was  held  to  be  a  descendible  estate, 
and  to  belong  to  the  heir,  and  not  to  the  executor.  Black- 
stone  says  (c):  ''As,  by  the  common  law^  no  occupancy 
could  be  of  incorporeal  hereditaments,  as  of  rents,  tithes, 
advowsons,  commons,  or  the  like  (because^  with  respect  to 
them,  there  could  be  no  actual  entry  made,  or  corporal  sei- 
sin had;  and  therefore  by  the  death  of  the  grantee  par 
autre  vie  a  grant  of  such  hereditaments  was  entirely  dete^ 
mined);  so  now,  I  apprehend,  notwithstanding  these  sta- 
tutes, such  grant  would  be  determined  likewise;  and  the 
hereditaments  would  not  be  devisable,  nor  vest  in  the  ex- 
ecutors, nor  go  in  a  course  of  distribution.  For,  the  sta- 
tutes must  not  be  construed  so  as  to  create  any  new  estate; 
or  to  keep  that  alive  which  by  the  common  law  was  dete^ 
mined,  and  thereby  to  defer  the  grantor's  reversion;  but 
merely  to  dispose  of  an  interest  in  being,  to  which  by  the 
law  there  was  no  owner,  and  which  therefore  was  left  open 
to  the  first  occupant.  When  there  is  a  residue  left,  the  sta- 
tutes give  it  to  the  executors  and  administrators,  instead  of 
the  occupant;  but  they  will  not  create  a  residue,  on  pin^ 
pose  to  give  it  to  either.  They  only  meant  to  provide  an 
appointed  instead  of  a  casual,  a  certain  instead  of  an  un- 
certain, owner,  of  lands  which  before  were  nobody's; 
and  thereby  to  supply  this  casus  omissus^  and  render  the 
disposition  of  law  in  all  respects  entirely  uniform ;  this 
being  the  only  instance  wherein  a  title  to  a  real  estate 
could  ever  be  acquired  by  occupancy.'*  In  Ripley^* 
fVaterworthf  Lord  Eldon  refers  to  the  following  passage 
in   Gwillim's  edition  of  Bacons  Abridgment  (d) — ''If a 


{a)  Vaughan,  201.  (c)  2  Bl.  Com.  26a 

(b)  2  Vem.  320,  (d)  Vol.  2,  p.  277. 
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lease  be  made  of  land  to  J.  S.,  his  executors  and  assigns,  1830. 
during  the  life  of  i5.,  the  executors  of  J.  S.  shall  be  the  spe-  beabfaek 
cial  occupants,  if  he  dies  in  the  life  of  JB./  for,  though  it 
be  a  freehold,  which  in  course  of  law  would  not  go  to  execu- 
tors, yet  they  may  be  designed  by  the  particular  words  in 
the  grant  to  take  as  occupants :  and  such  designation  will 
exclude  the  occupation  of  any  other  person ;  because  the 
parties  themselves  who  originally  had  the  possession  have 
filled  it  by  this  appointment" — "  And,"  says  his  Lordship, 
*'  the  reasoning  is  analogous  to  rents,  of  which,  being  an 
incorporeal  hereditament,  there  could  be  no  special  occu- 
pant Therefore,  if  it  was  granted  to  A.  during  the 
life  of  B.,  by  the  death  of  A.  there  is  an  end  of  the  grant: 
but,  if  to  the  heirs,  &c.,  then  it  is  said  the  executor  should 
he  quasi  occupant;  that  is,  he  should  take  under  the  ap- 
pointment and  designation  of  the  grantor,  the  person  hav- 
ing a  right  to  designate  who  should  take  it." 

As,  therefore,  antecedently  to  the  statute  of  frauds,  there 
could  be  neither  general  nor  special  occupancy  of  a  rent- 
charge,  that  statute  does  not  apply,  inasmuch  as  it  was  not 
intended  to  create  any  new  estate,  but  only  to  operate  up- 
on the  descriptions  of  estates  then  already  known  to  the 
law. 

Supposing,  however,  the  Court  should  be  of  opinion  that 
the  statute  did  create  this  sort  of  anomalous  interest,  it 
does  not  follow  that  the  personal  representatives  of  the 
grantee  are  entitled  to  distrain.  The  power  of  distress 
must  in  all  cases  be  strictly  construed.  The  proviso  here 
is,  that,  in  case  of  default,  **  it  should  be  lawful  for  the 
said  Dixon  Bearpark  (the  grantee),  and  his  assigns,  to 
enter  upon  the  said  dwelling-house  and  closes  in  which 
&c.,  and  the  cattle  and  goods,  &c.,  there  found,  to  distrain 
and  carry  away,  impound,  or  otherwise  to  sell  and  dispose 
of,  according  to  law,  till  the  annuity  should  be  paid.''  This 
clearly  gives  no  right  of  distress  to  executors  or  adminis- 
trators. 


Beaefark 

9. 
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thenoefortb,  any  estate  pur  autre  vie  sball  be  devisable  by         1^30. 

a  win  in  writingi  executed  as  therein  mentioned;  and,  if  no 

such  devise  thereof  be  made,  the  same  shall  be  chargeable 

in  the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason    HuTCHiHion. 

of  special  occupancy ,  as  assets  by  descenti  as  in  case  of  lands 

in  fee-simple;    and,  in  case  there  be  no  special  occupant 

thereof,  it  shall  go  to  the  executors  or  administrators  of 

the  party  that  had  the  estate  thereof  by  virtue  of  the  grant, 

and  shall  be  assets  in  their  hands. 

The  clause  in  question  is  expressly  passed  for  the  amend* 
ment  of  the  law ;  denoting  by  that  expression  that  there 
was  some  general  inconvenience  in  the  law  as  it  then  stood» 
with  respect  to  the  estate  of  tenant  pur  autre  vie.  That 
clause,  therefore,  is  to  receive  a  liberal  construction;  and 
the  provfsions  of  the  act  are  to  be  extended,  as  far  as  the 
words  of  the  act  will  admit,  to  every  case  where  the  sub- 
ject matter  of  the  clause  calls  for  a  remedy. 

The  clause  contains  two  provisions:  one  declaring  estates 
pur  autre  vie  to  be  devisable ;  the  other  making  them  as* 
sets  in  the  hands  of  the  heir,  or  of  the  executors  or  admin- 
btrators. 

With  respect  to  the  first  provision,  it  declares  any  es« 
tate  pur  autre  vie  to  be  devisable.  It  will  be  impossible 
to  contend  that  the  grantee  of  a  rent-charge  pur  autre  pie 
had  not  an  estate  pur  autre  vie  in  the  rent-charge,  or  that 
the  inconvenience  of  such  grantee  being  unable  to  devise 
his  interest,  is  not  as  great  as  that  of  the  tenant  jwr  autre 
vie  in  lands.  It  must  be  conceded,  therefore,  that  an  e9r 
teXe  pur  autre  vie  in  a  rent-charge,  falls  within  the  first 
branch  of  the  section,  and  is  devisable.  But,  if  it  b  com* 
prehended  within  the  first  branch,  it  is  extremely  difficult 
to  put  any  construction  on  the  second  branch,  so  as  to  ex- 
clude it  from  that  section  also;  for,  the  section  goes  on 
thus — **  And,  if  no  such  devise  thereof  he  made,  the  same 
shall  be  chargeable,  &c.** — evidently  intending  that  the 

VOL.  IV.  K  K  K 


S60  CASKS  IN  MICHAELMAS  TERM, 

1830.  second  branch  of  the  section  shall  be  as  coaqprehensm  as 
^    '  the  first,  and  shall  relate  precisely  to  the  same  sohgect 

V,  matter.    And  if  this  be  the  true  conslroctioiit  the  second 

branch  would  govern  estates  pur  auire  9ie  in  rents,  as  well 
as  in  any  lands  or  tenements;  and  such  estates  would  pasi 
to  tlie  personid  representetive  of  the  ^ranteoj  where  the 
heirs  are  not  named  in  the  grant. 

The  alignment  on  the  part  of  the  plaintiff  is,  that  the  se* 
cond  part  of  the  section  is  not  to  be  apfdied  to  all  estates 
pur  auire  vie;  but  4tat  it  is  Umiied  and  restrained  to  snch 
estates  4is  were  before  the  statute  icapable  of  ooeupancf ; 
Md  that,  as  there  could  be  no  ocoupiuit  of  a  rent-ckaige, 
laasmuoh  as  it  lay  only  in  grant,  and  was  not  capable  of 
actual  {possession,  so  such  estate  was  not  within  thestt* 
tnte. 

It  may  certainly  be  conceded  tluit  there  oould  not  be 
any  general  occupant  of  a  rent,  for  the  reasons  above  tt- 
signed:  that  is,  if  the  rent  were  granted  ipredsely  as 
in  the  present  case,  without  any  mention  of  heirs,  that  m 
stranger  could  daim  the  enjoyment  of  it  (a);  but  it  is  laid 
clown  by  Lord  Cokef  and  supported  by  other  authontaes» 
that,  both  in  anntiities,  and  in  any  other  thing  that  heth  in 
grant,  there  may  be  a  special  occupant  (6). 

NoW)  whether  the  expression  s|D«cstf/  occ^tpant  is  strict- 
ly proper,  or  is  used  by  way  of  analogy  only,  as  descriptive 
of  the  person,  not  who  should  occupy  or  enter  upon,  bat 
who  should  receive  or  take  rent,  is  immaterial ;  it  is  enougb 
to  say,  the  special  occupant  of  rent  was  a  legal  phrase 
known  and  in  use  long  before  and  at  the  time  the  statute 
of  frauds  was  passed.  Even  Lord  Chief  Justice  Vaugium^ 
when  arguing  that  the  rent  determines  on  the  death  of  the 
grantee,  uses  the  expression,  '^that,  if  vent  be  granted  Is 
a  man  and  his  heirs  during  another's  life,  the  heir  shall 
have  it,  not  as  a  special  occupant  (as  the  common  expits- 

{a)  Co.  Ldtt.  41.b.    (6)  Co;Litt388.a.;  Moore,  664;  Willtfs,5(& 
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sion  is),  bul  a3  a  descendible  freehold" — thereby  admit- 
ting the  phrase  of  a  special  occupant  of  rent  to  be  one  in 
common  use,  and  possessing  a  known  meaning. 

But  the  limitation  or  restriction  in  the  statute  applies 
only  to  such  estates  whereof  there  could  by  law  be  a  spe- 
cial occupant.  ''In  case  there  be  no  special  occupant 
thereof/'  says  the  statute,  ''  then  it  shall  go  to  the  execu- 
tors or  administrators  of  the  party  who  takes  the  estate  by 
the  grant.*'  The  sounder  construction  of  the  second  branch 
of  the  statute  is,  therefore,  to  make  it  include  the  grantees 
of  rents,  as  such  estates  were  in  common  parlance  to  be  the 
subject  of  specfrol  occupancy;  and  this  is,  at  the  same 
ti^ie,  more  consonaiit  tp  the  construction  of  the  whole  sec- 
tion, which  seems  to  require  that  the  same  subject  matter 
as  is  made  devisable,  should  also  be  made  to  vest  in  the 
personal  representatives,  if  not  devised,  ^md  if  no  special 
occupant  is  named  m  the  original  grant.  J^nd  this  intef- 
pretation  of  the  ajCt,  Af  it  can  be  drawn  from  the  words,  jp 
evidently  more  consistent  with  the  spirit  ai^  intention  0|f 
the  statute;  for,  if  it  was  inconvenient  in  the  case  of  ten- 
ancy jmct  autre  vie  in  land,  that  a  stranger  might  enter  and 
enjoy  it  upon  the  death  of  the  tenant,  living  cestui  que  vie, 
it  was  equally  inconvenient,  that,  in  case  of  a  grant  of  rent, 
upon  the  death  of  the  grantee,  living  cestui  que  vie,  the  ten- 
apt  of  the  land  should  continue  to  hold  it  without  paying 
the  rept  to  any  one. 

1/Ve  think,  therefore,  that  the  present  case  is  governed  by 
the  stati^te ;  and  our  opinion  is  qpnfirmed  by  the  decision 
of  Lord  Keeper  Har court,  in  the  case  of  Rawlinson  v.  The 
Duchess  of  Montague  and  Others  (a),  and  of  Lord  Chief 
Justice  WiUes  (b). 

With  respect  to  t;he  second  objection  taken  in  the  argu- 
ment, as  to  the  power  qf  distress,  it  becomes  unnecessary 


1830. 


Bearpark 
v. 

HUTCHINSOV. 


{a)  3  P.  Wins.  264,  n. 
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1830.         to  consider  it,  as  the  terms  of  the  grant  continue  that  pow- 
Bearpark     ®'  during  the  life  of  cestui  que  vie. 

^'  On  the  whole  we  give  judgment  for  the  defendants. 

Hutchinson.  o        ,f      o 

Judgment  for  the  defendants. 


Friday,       Carne  and  Mary,  his  Wife,  v.  George  Roch.  the  younger. 

Nov,  26th.  »         J       t> 

Testator  devUed  X  HE  following  case  was,  by  the  direction  of  bis  Honor, 
personal  estate    the  Vice-Chanccllor,  submitted  for  the  opinion  of  this 

•  unto  the  Aetr-    r»^.i-f . 
at^law  of  Mrs.      ^OUTl  .— 

R.,o(B,,\nthe 

county  of  P. ;"  n  n  w        •        ^  ^«% 

and,  in  case  "  John  Thomos,  late  ox  Br  away t  in  the  county  of  Pfw- 

law  shoiJd  die  ^oJce^  Esq.^  was,  at  the  time  of  making  his  will  hereinaf- 
without  issue,     ^y  stated,  and  at  his  death,  seised  of  freehold  estates  in 

then "  to  the  '  * 

next  heir-at-law  the  county  of  Pembroke* 

R,,  and  his  or         "  1*^0  said  Johu  Thotnas  made  his  will  so  executed  and 

Ut^^\iB  attested  as  is  by  law  required  to  pass  freehold  estates  by 

was/iwfl^atthe  devise,  and  bearing  date  the  27th  day  of  March^  1823,  in 

time  of  the  death  . 

of  the  testator:    the  words  following : — 

— Held,  that  the 
eldest  son  of 

Mrs.  /J.  took  an       "  « This  is  the  last  will  and  testament  of  me,  John  Thomas, 

estate  tail  m  the 

real  estates  de-  of  Ewston^  in  the  parish  of  Brawdy,  in  the  county  of  Penh 
wiii,asheir-at.  brolce^  Esq. — I  direct  that  all  my  just  debts,  and  partica- 
^^^'  larly  a  list  or  memorandum  of  debts  signed  John  TTkonuu 

to  this  my  will  annexed,  which  said  debts  I  expected  the 
late  Mr.  Herbert  Lloyd  had  long  since  paid,  and  all  my 
funeral  expenses,  and  the  charges  of  the  probate  of  tlus 
my  will,  be  in  the  first  place  fully  paid  and  satisfied;  and 
to  the  payment  whereof,  and  of  the  legacies  hereinafter 
bequeathed,  I  subject  and  make  liable  all  my  estate  both 
real  and  personal.  I  give,  devise,  and  bequeath  all  my 
real  and  personal  estate  of  every  description  which  I  die 
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possessed  of,  unto  the  heir-at-law  of  Mrs.  Roch  of  Butter^  1830. 
hill,  in  the  county  of  Pembroke^  formerly  Miss  Mary 
Jones,  of  Lleiher;  and,  in  case  such  hctr-at-law  should  die 
without  issuci  then  I  give  and  devise  the  same  to  the  next 
heir-at-law  of  the  said  Mrs.  Roch,  and  his  or  her  is- 
sue; and,  in  case  all  the  children  of  the  said  Mrs.  Roch 
should  die  without. issue,  then  I  give,  devise,  and  bequeath 
all  my  said  real  and  personal  estate  of  every  description 
unto  David  Williams,  Esq.,  late  a  surgeon  in  the  army, 
and  living  or  lately  living  at  Kidwelly,  in  the  county  of 
Caermarthen,  to  him  and  his  heirs  for  ever.  I  also  give  and 
bequeath  the  sum  of  one  shilling  to  my  sister  Mrs.  Mary 
Came,  for  her  unnatural  behaviour  to  me,  and  in  particu- 
lar for  filing  a  bill  in  Chancery  against  me  without  any 
just  cause.  I  also  give  and  bequeath  unto  my  friend  John 
WiUy,  of  Haverfordwest,  Esq.,  the  sum  of  fifty  pounds, 
and  I  desire  it  to  be  understood  that  I  should  have  left 
him  more,  but  on  account  of  the  hardness  of  the  times. 
And  I  desire  my  executor  hereinafter  named  to  give  my 
servants  mourning  who  shall  be  living  with  me  at  the  time 
of  my  death.  And  I  do  hereby  appoint  George  Roch,  of 
BtUterhill,  in  the  county  of  Pembroke,  Esq.,  executor  of 
this  my  will  and  testament.' 

.  ''  The  testator  departed  this  life,  without  revoking  or 
altering  his  will,  on  the  9th  day  of  February,  1826;  and 
he  left  the  plaintiff,  Mary  Carne,  his  only  sbter,  and  sole 
heiress-at-law,  surviving  him. 

**  The  person  in  the  said  will  named  and  described  as 
^  Mrs.  Roch,  of  ButierMll,  in  the  county  of  Pembroke, 
formerly  Miss  Mary  Jones,  of  Llether,^  was  living  at  the 
time  of  making  the  said  will,  and  of  the  death  of  the  said 
testator,  and  is  still  living. 

''The  defendant  in  this  case  was^  at  the  time  of  making 
the  testator's  will,  and  at  the  time  of  the  said  testator's 
death,  the  eldest  son  of  the  said  Mrs.  Roch,  of  ButterfUUJ* 
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1830.  The  question  for  the  opmion  of  the  Court  was — 

''  Whether  the  defendant,  George  Rock,  as  the  eldest 
son  of  Mrs.  Mary  Roch^  of  BuiterhiUf  named  in  the  said 
testator's  will,  took  any  and  what  estate  and  interest  in  the 
real  estaties  detised  by  the  said  If  ill  to  her  heir-at-law." 

The  case  now  came  on  for  argument. 

Mrk  Serjeant  Siepheji^  tot  the  plaintiff* — - 
This  case  depends  mainly  upon  the  construction  of  two 
plain  legal  principles — Fir^i,  nemo  eH  hderes  viPentU—se' 
ecndlyi  that,  in  the  case  of  an  immediate  devise,  the  de- 
visee must  be  in  esse  at  the  time,  otherwise  the  devise  ii 
void. 

It  is  stated  in  the  ease,  that  Mrs.  Rock  ''  was  living  at 
the  time  of  making  the  will^  and  of  the  death  of  the  testa- 
tor, and  is  still  living.'*  The  devise  is,  to  her  keir-at-km. 
Now,  she,  being  alive,  could  have  no  heir-at-law ;  ooa* 
sequently,  there  is  no  person  in  whom  the  devise  can  taks 
effect.  The  case  of  Doe  d.  Winter  v.  PerrAii  {a)  may  be 
said  to  have  consolidated  all  the  authorities  upoil  this  sub- 
ject. Though  not  exactly  in  point,  tl  involves  principlei 
intimately  connected  with  the  present  question.  There^ 
the  testator  devised  his  real  estates  to  certain  persons  for 
life,  and  then  "  to  J.  C,  or  his  male  heir,  ifnhj,  free  land, 
not  to  be  sold  or  mortgaged;  and  if  no  male  heir  lawfully 
begotten  by  the  said  J.  C,  then  the  above  lands  to  fidl  tb 
the  first  male  heir  of  the  branch  of  my  uncle  R.  C.^s  hai- 
ly;  yielding  and  paying  unto  such  of  the  daughters  of  die 
aforesaid  R.  C.  who  shall  then  be  liting,  the  Suih  of  iOOL 
each  at  the  time  of  the  taking  possession  of  the  aforesaid 
estates."  R.  C.  was  dead  when  the.  will  Was  made,  leaving 
five  daughters,  but  no  son;  the  eldest  of  those  daughters 
had  four  daughters,  but  no  son;  All  the  others  had  sons, 

(a)  5  Barn,  h  Cress.  4»i  S,C.1  Dow.  &  RyL  733. 
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and  all  these  were  well  known  to  the  tieatator.  J.  C  died  1890. 
without  issue.  The  fourth  daughter  of  D.  C.  died  before 
any.of  heraisters,  and  before  the  expiiiition  of  the  life  es- 
tates. It  was  held — per  Mr.  Justice  Holroyd  and  Mr. 
Justice .  Lkiledale,  Lord  Chief  Justice  AbboH  absenity 
Mr,  Justice  BayUy  eUs^eniiente^thai  sudi  son  came  with- 
in the  description  of  "  first  male  heir  of  the  branch  of  IL 
C's  fiuniljT,*'  and  was  entitled  to  the  estate.  In  Seatier* 
woody,  Edg£{a)i  which  is  the  only  case  not  mentioned  in  the 
precedingf  a  derise  to  the  first  son  of  A.  {A.  having  none 
at  that  time)  was  held  to  be  void.  Mr.  Justice  Powell  there 
said :  **  A  devise  to  A.'e  first  son  does  not  import  notice 
in.  the  devisor  that  A.  has  no  son.  It  may  as  well  be  said 
a  devise  to  the  heirs  of  J.  S.,  a  person  livingi  is  good,  he- 
cauae  the  testator  knew  he  was  aiive,  and  therefore  meant 
a  future  devise." .  So,  in  Goodrighi  v.  Cornish  (6),  the 
Court  resolved — "  that,  if  one  devise  his  estate  to  the  heir 
of  c7.  S.f  and  J.  S»  is  living,  the  devise  shall  not  be  con- 
strued an  executory  devise,  and  such  a  devise  is  there- 
fore void ;  but,  if  it  were  to  the  heir  of  </.  S.  after  the  death 
otJ.  S»9  that  is  good  as  an  executory  devise.**  In  Doe  d. 
Winter  v.  Perratt,  Mr.  Justice  lAttledale^  after  referring: 
to  several  authorities,  says  (c):  '^  AU  these  cases,  tberefore^ 
only  come  to  this,  that,  if  there  be  sufficient  upon  the  will 
to  shew  that  the  word  heir  is  used  in  the  will  in  such  a 
way  m  pcoves  the  testator  to  have  meant  heir  apparent,  it 
akall  be  so  considered  as  he  intended  it ;  but  they  establish 
nothing  more.**  It  may  be  admitted  that  the  word  heir 
may  be  used  in  a  wiR,  not  in  its  absolute  legal  sense,  but  as 
a  designaiio  pereon€B  merely  (df) ;  but  there  must  be  manifest 
demonslaration  on  the  face  of  the  will  so  to  control  the  sense 
of  the  words  used.*'    In  Buck  v.  Norton  {e\  Lord  Chief 


(a)  1  Salk.  229.  [d)    Goodrighi  d.   Brooking  v. 

Xh)  I  Salk.  226.  White,  2  Sir  W.  Blue.  1010. 

(c)  5  Barn.  &  Cress.  64.  (e)  I  Bo8.  &  Pul.  57. 
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1830.  Justice  Eyre  says:  *'  Every  testator  ought  to  be  supposed 
to  take  legal  words  in  a  legal  sense,  unless,  according  to 
the  marginal  note  in  Hobart  (a),  there  be  demonstration 
plain  of  an  intent  to  use  them  in  a  different  sense."  In 
Hodgson  V.  Ambrose  (6),  Mr.  Justice  BuUer  said :  *'  If  a 
testator  make  use  of  legal  phrases,  or  technical  words  onfy, 
the  Court  are  bound  to  understand  them  in  the  legjeX  sense. 
They  have  no  right  nor  power  to  say  that  the  testator  did 
not  understand  the  meaning  of  the  words  he  has  used,  or 
to  put  a  construction  upon  them  different  from  what  has 
been  long  received,  or  what  is  affixed  to  them  by  the  law." 

There  is  nothing  upon  the  face  of  the  will  to  shew  that 
the  testator  knew  Mrs.  Rock  to  be  living  at  the  time  of 
the  devise.  He  appears  evidently  to  have  been  in  com- 
plete ignorance  as  to  the  state  of  the  family  generally; 
and  even  had  no  knowledge  of  the  sex  of  the  second  child 
of  Mrs.  Roch. 

■  Mr.  Serjeant  Russell^  contra^  was  stopped  by  the  Court. 

•  The  following  certificate  was  afterwards  sent  to  his  Ho- 
nor, the  Vice-Chancellor: — 

^'  We  have  heard  this  case  argued  by  counsel^  and  have 
considered  it ;  and  we  are  of  opinion  that  tlie  defendant 
George  Rochy  as  the  eldest  son  of  Mrs.  Mttry  Rockt  of 
Butterftill,  named  in  the  testator's  will,  took  an  estate 
tail  in  the  real  estates  devised  by  the  said  will,  as  heir-at- 
law. 

N.  C.  TiNDAL, 

S.  Gaselee, 

J.  B.  Bosanqubt^ 

E.  H.  Aldbrson.** 

(a)  Hob.  33.    The  note  alluded  any  may  take  that  is  not  bdr  in- 
to is  as  follows— ''  No  man  shall  deed,  \nthout  declaratum  plavL" 
shew  me  a  case  in  law  where  by         (6)  Doug.  dd7.   And  see  i^A 
purchase   by  devise    to  an   heir  v.  GoodiitU,  3  Bro.  P.  C  454. 


« 
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1830. 

Breach  v.  Casterton  and  four  Others.  Ntnulmh. 

X  HIS  was  an  action  of  trespass  for  an  excessive  dbtress.  a  Terdict  Imt- 
The  cause  came  on  as  undefended  i  and  a  verdict  was  found  ^i^HI^  ^r 
against  Casterton.  and  for  the  other  four  defendants,  fiwdefendMiti 

**  •       ,  In  Enaction 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  term,  on  of  tretpui,  the 

behalf  of  Casterton^  obtained  a  rule  nisi  for  a  new  triali  on  ^^oenoe  o° 

payment  of  costs,  upon  an  affidavit  stating  that  his  attor-  ^^^l^^f 

ney  had  been  obliged  to  go  to  Ireland;  that  he  had  in-  hu  attorney, 

trusted  the  conduct  of  the  cause  to  his  clerk,  through  whose  Tertenoe  of  the 

inattention  and  misconduct  it  had  been  suffered  to  be  called  ui^fenddu^ 

on  as  an  undefended  cause;  and  that  the  defendant  Caster^  J'^  ^^<^*^  '^ 

foacd  to  grant  a 

ton  had  a  good  defence  to  the  action,  upon  the  merits.         new  trial,  even 

on  payment  of 
costs,  and  al- 

Mr.  Serjeant  Wilde  now  shewed  cause. — He  referred  to  though  it  was 
Parker  v.  Gordon  (a),  to  shew  that  a  new  trial  cannot  be  ^Tgood  dt? 
had  in  a  case  where  a  verdict  has  been  entered  for  one  or  ^^^^^  **»« 

merits. 

«nore  of  several  defendants,  and  against  others. 

Mr.  Serjeant  Taddy  was  heard  in  support  of  his  rule. 

Lord  Chief  Justice  Tindal. — The  affidavit  of  the  mo- 
tion should  at  least  have  stated  that  the  application  was 
made  with  the  consent  of  all  the  defendants.  We  cannot 
allow  those  defendants  who  have  obtained  a  verdict  to  be 
inconvenienced  by  being  again  put  to  their  defence,  mere- 
ly because  the  attorney  has  thought  fit  to  leave  the  man- 
agement of  the  cause  in  his  absence  in  insufficient  or  un- 
skilftd  hands.  If  we  were  to  grant  new  trials  upon  such 
slight  grounds,  every  cause  would  be  twice  tried;  parties 
would  lie  by,,  and  speculate  upon  the  chance  of  a  small 
verdict  in  the  first  instance,  and  then,  if  dissatisfied,  apply 
for  a  new  trial.  Besides,  we  have  already,  in  thb  term, 
refused  a  similar  application  {b). 

Rule  discharged. 

(a)  2  Str.  814.        {b)  See  Masten  v.  Bamemll,  7  Bing.  224,  n. 
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^onday^  HAMILTON  9.  JoNES.  PiTT,  and  Another. 

A^tw.  29M. 

A  defendant  JL  HIS  was  An  actioD  by  an  attorney  for  basineas  done  for 

rested  a  Mcood  the  defSmdants,  assignees  under  a  commistton  of  bank- 

whichbad^n  "ip^y.    At  the  trial  of  the  cause,  no  eridence  was  oflmd 

denanded  ia  a  jn  support  of  a  sum  of  AStL  claimed  by  the  pbuntUT,  no  bill 

wWrtin  he  had  thereof  having  been  dehvered,  in  pursuance  of  the  statute 

to  speeiai  bail,  ^  ^^^*  ^9  ^*  ^»  ^*  ^»  ^^^  month  before  the  commence- 

Sff  hSTrtlSria-  °*^*  ^'  *®  action,  which  the  Lord  Chief  Justice  held  to 

ed  a  terdiet  tar  be  neccssary  to  entitle  the  plaintiff  to  recover.     Some 

m»nd,wHituu  flirthcr  dcductious  bdng  made,  the  plaintiff  had  a  verdict 

deied  the  de^       ">'  ^^  ^»'y* 

ftadaBtiobe 

discharged,  on 

fliing  coounon         The  defendant  Piit^  having  been  again  arrested  for  the 

42/.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  he  should  not  be  discharg- 
ed out  of  custody  on  filing  common  bail ;  and — 

Mr.  Serjeant  Adams  also  (on  behalf  of  Piit)^  on  a  for- 
mer day,  obtained  a  rule  nisi  for  costs  under  the  4d  Geo. 
3,  o«  46,  s.  3,  on  the  ground  that  he  had  been  arrested  and 
held  to  bail,  without  reasonable  or  probable  cause,  for  a 
larger  sum  than  was  subsequently  found  to  be  doe  to  the 
plaintiff. 

Mr.  Serjeant  Toddy  now  shewed  cause  against  the  first* 
mentioned  rule. — He  referred  to  TidcTs  Praeiice  (a),  where 
all  the  authorities  upon  the  subject  are  to  be  fouixL;  and 
he  contended  that  it  was  for  the  Court  to  say  whether, 
upon  the  whole  fistcts  of  the  case,  the  second  arrest  wu 
vexatious  or  not 

Mr.  Pitt  (in  person),  conira^  was  stopped  by  the  C!ourt  . 

U)  9th  Edit.  p.  174. 
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Lord  Chief  Justice  Tindal. — I  think  this  rule  ought  to  \9S0. 
be  made  absolute.  The  general  rule  upon  the  subject  in 
question  is,  that  a  defendant  cannot  be  held  to  bail  a  se- 
cond time  for  any  part  of  the  demand  included  in  a  former 
action,  where  the  plaintiff  has  obtained  costs  in  such  for^ 
mer  action.  In  the  present  instance,  it  appears  that  a  sum 
of  42L  formed  part  of  the  amount  for  which  the  defen- 
dant was  arrested  in  the  first  action ;  and  that,  from  some 
circumstance  arising  at  the  trial,  no  evidence  was  given 
in  support  of  that  part  of  the  demand ;  and  (as  far,  at  least, 
as  we  can  at  present  see)  the  plaintiff  has  got  his  costs. 
The  defendant  has  been  again  arrested  for  thb  sum  of  4S/. 
This  is  not  like  the  cases  cited,  where  the  j^ntiff  had 
been  mulcted  in  the  first  instance. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 


Mr.  Serjeant  Taddy  now  shewed  cause  against  the  se-  a  bUi  of  cosu 
cond  rule — for  costs  under  the  43  Geo.  3,  c.  46,  s.  3. — He  done  under  a 
referred  to  the  case  of  Crowder  v.  Davis  (a),  where  the  JSlXiptey/ 
Court  of  Exchequer  held  that  an  attorney's  bill  for  busi-  "««<*  no^*>«  dc- 
ness  in  bankruptcy  need  not  be  delivered  one  month  be-  bj  the  attorney, 
fore  action  brought,  pursuant  to  the  statute  2  Geo.  2,  c.  trJw  brol^hT 
S3,  s.  fiS;  and  submitted,  that,  bat  for  the  erroneous  ml-  ti^ereon. 
ing  of  the  Lord  Chief  Justice,  the  plaintiff  would  have  had 
a  much  larger  verdict. 

Lord  Chief  Justice  Tindal. — The  question  here  is, 
whether,  upon  the  afiidavits  before  the  Court,  we  can  see 
whether  the  plaintiff  on  this  occasion  had  or  had  not  rea- 
sotiable  or  probable  cause  to  cause  the  defendant  Piti  to 
be  arreated  and  held  to  bail  for  the  sum  of  78/.     At  the 

(a)  3  YouDge  &  Jervis,  433. 
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trial  of  the  cause^  it  appeared,  that,  as  to  4S/.,  part  of  the 
plaintifTs  demand,  no  bill  had  been  delivered  preyiously 
to  bringing  the  action,  pursuant  to  the  statute  2  Geo.  S,  c. 
23,  s.  23:  that  sum,  therefore,  was  thrown  out  of  the  caae. 
Under  these  circumstances,  I  am  not  prepared  to  say  that 
the  plaintiff  might  not  reasonably  and  probably  think  he 
was  entitled  to  hold  the  defendant  to  bail  for  the  ^iL; 
more  particularly  as  the  Court  of  Exchequer  has  lately 
held,  that  an  attorney's  bill  for  business  in  bankruptcy 
need  not  be  delivered  a  month  before  action  brought,  nor 
taxed  by  the  commissioners  under  the  6  Geo.  4,  c.  16,  s. 
14,  before  a  party  is  sued  thereon.  I  am  therefore  of 
opinion  that  this  rule  should  be  discharged. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 


Alexander  v.  Angle. 
[/it  Errorl. 

A  count  for  •*-  HIS  was  an  action  on  the  case  for  slander.  The  dc- 
•Under,  after  an  claratiou  Consisted  of  six  counts. 

inducement  that 

one  /.  P.  had         The  inducement  in  the  first  count  alleged  that  the  plain- 

become  a  bank- 
rupt, and  that 
the  plaintiff  was 

about  to  prove  a  debt  justly  due  to  him  by  /.  P.  under  a  commisaion  theretofore  awarded  iguBii 
him,  charged  the  defendant  with  saying,  in  a  certain  discourse  had  with  the  plaintiff  of  and  csa* 
ceming  the  matters  in  the  introductory  part  of  the  count  mentioned,  and  of  and  conccraing  \m 
in  his  trade  of  a  livery-stable  keeper — "  You  (meaning  the  plaintiff)  are  a  regular  prober  oodtr 
bankruptcy  (meaning  that  the  plaintiff  was  accustomed  to  prove  fictitious  debts  under  iniiimiirif 
of  bankruptcy) :" — Held,  tliat,  the  innuendo  being  larger  than  the  natural  meaning  of  the  wotd% 
the  count  was  ill,  for  want  of  an  averment  that  it  had  been  the  practice  of  the  defendant,  by  the 
words  complained  oft  to  impute  the  proof -^  fictitious  debts  under  commissions  of  t»ankrup(cy}* 
Held,  also,  that,  as  the  words  conveyed  no  imputation  upon  the  plaintiff  in.  the  wag  rf  kis  itde, 
they  were  not  in  themselves  actionable. 


Anglf.. 
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tiflf  below  was  a  keeper  of  livery-stables,  and  carried  on  the         1830. 
trade  and  business  of  a  li?ery-stable  keeper.  \     ^ 

^  '^  Alexander 

The  last  count  stated^  that  whereas  also>  before  the  v. 

time  of  the  committing  of  the  grievances  thereinafter  next 
mentioned,  one  John  Peer  had  become  a  bankrupt,  and 
the  plaintiff  was  about  to  prove  a  debt  justly  due  to  him 
by  the  said  John  Peer^  under  a  commission  of  bankrupt 
theretofore  awarded  and  issued  against  the  said  John 
Peer;  yet  the  defendant,  well  knowing  the  premises,  but 
contriving  to  injure  and  damnify  the  plaintiff,  and  to  cause 
it  to  be  suspected  and  believed  as  aforesaid,  on  &c.,  at  &c., 
in  a  certain  discourse  which  he,  the  defendant,  then  and 
there  had  with  the  plaintiff,  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  the  matters  in  the  introductory 
part  of  this  count  mentioned,  and  of  and  concerning  him 
in  his  trade  aforesaid,  then  and  there,  in  the  presence  of 
divers  good  and  worthy  subjects  of  this  realm,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  matters  last  mention- 
ed, these  other  false,  scandalous^  malicious,  and  defama- 
tory words  following,  that  is  to  say,  *'  You  (meaning  the 
plaintiff)  are  a  regular  prover  under  bankruptcy  (meaning 
that  the  plaintiff  was  accustomed  to  prove  fictitious  debts 
under  commissions  of  bankruptcy);  you  are  a  regular  bank- 
rupt maker;  if  it  was  not  for  some  of  your  neighbours, 
your  shop  would  look  queer.  It  is  all  true,  and  you  may 
bring  as  many  actions  against  me  as  you  like.**  By  means 
of  the  committing  of  which  said  several  grievances  by  the 
defendant  as  aforesaid,  he  the  plaintiff  had  been  and  was 
greatly  injured  in  his  good  name,  fame,  and  credit,  and  in 
bis  said  trade  and  business,  and  brought  into  public  scan- 
dal, infamy,  and  disgrace  with  and  amongst  all  his  neigh- 
bours, and  other  good  and  worthy  subjects  of  this  realm, 
insomuch  that  divers  of  those  subjects,  to  whom  the  inno- 
cence and  integrity  of  the  plaintiff  in  the  premises  were 
unknown,  have,  on  occasion  of  the  commission  of  the  said 
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1890r        grievanees  by  the  defendant  as  aforesaid,  from  thence  In- 
^  ^^  therto  suspected  and  believed ,  and  still  do  suspect  and  be- 

V-  lieve  the  plaintiff  to  have  been  guilty  of  theft  and  dishon- 

est practices,  and  to  be  in  embarrassed  circumstances,  and 


likely  to  become  insolvent,  and  have,  by  reason  of  die 
mitting  of  the  said  grievances  by  the  defendant  as  afore- 
said, from  thence  hitherto  wholly  cefiised,  and  sdU  did  re- 
fuse, to  have  any  transaction,  acquaintance,  ordisooune 
with  him  the  plainlaff,  as  they  were  before  used  and  accus- 
tomed to  have,  and  otheriHse  would  have  had. 

At  the  trial,  a  general  verdict  was  found  for  the  plaia- 
tiff  below,  and,  judgment  having  been  entered  up  theie- 
<>n,  the  defendant  below  brou^^  a  writ  o£  error  asaigb- 
ing  for  causes — that  the  words  dieted  in  the  last  couot 
were  not  actionable;  that  they  conveyed  no  certain  charge 
Jigainat  the  pkintiff  below,  of  any  indictable  offisoce ;  and 
itbat  the  second  innuendo  ^dierein  was  hud  too  Lu^ly,  aod 
was  not  warranted  by  any  prefiitory  or  other  matter  stated 
-or  alleged  on  the  record; 

Mr.  Platif  for  ^he  defendant  below,  was  8t<^>pcd  by  the 
Court,  who  called  upon — 

Mr.  F.  Kelly,  to  support  the  count — The  crbjecdons  to 
die  last  count  sre— first,  that  the  words  in  question  do  not 
impute  to  the  plaintiff  in  error  any  distinct  offence  punish- 
able by  law — secondly  that  tlie  innuendo  is  too  large,  and 
18  not  warranted  by  any  antecedent  matter. 

Although  the  words  do  not  (unexplained)  seem  to  im- 
pute to  the  p^Iaintiff  below  any  specific  offence;  yet  froa 
the  context,  the  construction  put  upon  them  by  the  imm- 
endo  may  be  inferred ;  and  it  was  -for  the  Jury  to  say  whe- 
ther or  not  they  were  intended  to  %ear  that  construction. 
In  a  note  to  the  case  of  Croft  v.  Boite  (a),  it  is  said:  **It 

{a)  1  Wms.  Saimd.  242. 


11^  THB  FIRST  TBAR  OF  WILL.  lY.  j8>t$ 

18  an  established  rule^  that  slanderous  wcnrds  must  be  un-  1630. 
derstood  by  the  Court  in  the  same  sense  as  the  rest  of  the 
world  would  ordinarily  understand  them :"  and  the  cases 
of  Woolmoth  ▼.  Meadows  (a)  and  Roberts  v.  Camden  (6) 
are  cited  in  support  of  this  position.  Here,  the  slander- 
ous words  amount  to  a  charge  of  perjury;  fbr^  the  46th 
section  of  the  6  Geo*  4^  c.  16,  requires  that  the  proof  of 
debts  under  commissions  of  bankruptcy  shall  be  made  on 
oatb* 

Besides,  the  woids  were  spoken  of  the  plaintiff  in  the 
way  of  his  tradci  and  were  in  that  sense  calculated  to  in- 
jui^  him.  Words  which  charge  a  man  with  being  insol- 
v«nt>  or  with  Bsalpractice  in  trade,  or  keeping  false  hooks, 
and  the  like,  are  dearly  actbnable.  Comyns^s  Digest  (c)« 

LkwA  Chief  Justice  Tiif  dal. — The  plaintiff  in  erroic  con- 
tends that  one  count  of  the  declacation  in  this  case  is  bad 
in  law;  and  therefore,  that,  as  a  general  verdict  has  been 
found  for  the  plaintiff  below,  and  the  damages  are  entire, 
the  cause  must  go  down  again  to  trial  on  a  venire  de  novo* 
We  are  of  opimon  that  the  last  count  is  bad  in  law.  The  de- 
xlaration  begins  with  stating  that  the  plaintiff  below,  before 
^e  committing  of  the  grievances  thereinafter  mentioned, 
'Carried  on  the  trade  and  buuness  of  a  livery-atabie  keeper. 
The  count  in  question  then  goes  on  to  allege  that  one 
John  Peer  had  become  a  bankrupt,  and  the  plaintiff  hek>w 
was  about  to  prove  a  debt  justly  due  to  him  by  the  said  Jokn 
.PeeTf  under  a  commission  of  bankrupt  theretofore  award- 
ed and  issued  against  the  said  Jokn  Peer/  and  that  the 
defendant  below,  in  a  certain  discourse  which  he  had  with 
the  plaintiff  below  of  and  concerning  the  matters  in  the  in- 
troductory part  of  that  count  mentioned,  and  of  and  coo- 
iteming  him  in  his  trade  afiuresaid,  juttered  these  false  and 

(a)  6  East,  463.  (c)  Tit.  •*  Action  on  the  cate  for 

(6)  9  East,  93.  Defamation;'  (D.)  pl.25, 26, 2?. 
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1830.        defamatory  words — "  You  are  a  regular  prober  under 
Alexander     bankruptcy  (meaning  that  the  plaintiff  below  was  accus* 
^'  tomed  to  prove  fictitious  debts  under  commissions  of  bank- 

rupt); you  are  a  regular  bankrupt  maker;  if  it  was  not  for 
some  of  your  neighbours^  your  shop  would  look  queer.  It 
is  all  true,  and  you  may  bring  as  many  actiona  against  me 
as  you  like.*' 

On  the  part  of  the  plaintiff  in  error,  it  is  contended  ttiat 
this  count  is  insufficient,  inasmuch  as  the  words  imputed 
to  him  do  not  contain  any  direct  reflection  upon  the  de- 
fendant in  error  in  the  way  of  his  trade,  nor  do  they  con- 
Tey  a  charge  of  a  criminal  nature.    On  the  other  hand,  it 
is  insisted,  that,  coupled  with  the  finding  of  the  Jury,  the 
words  in  question  do  amount  to  a  libel  on  the  defendant 
below  in  the  way  of  his  trade,  and  import  a  charge  of  pe^ 
jury.    It  does  not  appear  to  me  that  the  present  falls  with- 
in that  class  of  cases  wherein  it  has  been, held  that  words 
conveying  an  imputation  upon  a  person  in  the  way  of  his 
trade  are  actionable;   for  instance,  reflecting  upon  the 
skill  of  a  carpenter,  by  saying  he  is  a  bungling  workman; 
or  upon  the  character  of  a  vendor  of  goods,  by  saying  his 
articles  are  unwholesome,  or  that  he  keeps  false  books,  or 
is  insolvent,  or  unworthy  of  credit:  but  the  words  alleged 
to  have  been  spoken  in  this  case  might  apply  equally  tot 
person  not  in  trade  as  to  one  in  trade.     As  to  whether  the 
words  impute  to  the  plaintiff  below  a  crime  punishable  bj 
law^  it  is  to  be  observed  that  the  innuendo  is  much  larger 
than  the  natural  and  ordinary  sense  of  the  words  spoken. 
The  rule  is  clear,  that  the  words  of  a  libel  cannot  be  en- 
larged beyond  their  natural  meaning,  unless  connected 
with  and  explained  by  the  colloquium.     This  rule  is  weD 
laid  down  in  the  case  of  Hawkes  v.  Hawkey  (a),  where,  in 
an  action  for  slander,  the  plaintiff  averred  that  he  had  m 
due  manner  put  in  his  answer  on  oath  to  a  bill  filed  agaimt 

{a)  8  East,  427. 


IN  tHfi  FIRST  YEAR  OF  WILL.  lY. 

A  the  Court  of  Exchequer  by  the  defendant  (but  did 
t>ceed  to  aver  any  coUoquium  respecting  that  answer, 
eference  to  which  the  words  were  spoken) ;  and  then 
i  that  the  defendant  said  of  him  that  he  was  forsworn, 
ulOf  that  the  plaintiff  had  perjured  himself  in  what 
d  sworn  in  his  aforesaid  answer  to  the  said  bill  so 
igainst  him— it  was  held  that  the  innuendo  could  not, 
lit  the  aid  of  such  a  coUoquium^  enlarge  the  sense 
\  words,  by  referring  them  to  the  answer  averred  in 
refatory  part  of  the  declaration  to  have  been  put  in* 
3re,  the  innuendo  cannot  be  supported  without  a  pre- 
averment  to  warrant  it.  In  the  cases  cited,  of  fFooU 
\  Meadows,  and  Roberts  v.  Camden^  it  was  apparent 
the  face  of  the  record  that  the  words  imported  the 
tion  of  a  crime;  the  actions  might  therefore  be  main- 
[  without  the  aid  of  any  innuendo. 
'  these  reasons,  we  think  there  should  be  a  venire  de 
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Venire  de  novo  {a). 


Vhere  that  which  is  com- 
l  of  ia  the  declaration  as  a 
oes  not  upon  the  face  of  it 
to  the  plaintiff  and  import 
it  is  necessary,  by  induce- 


ment, to  state  such  facts  as  will 
support  an  innueruio,  and  shew  the 
libellous  application  of  the  state* 
ment  to  the  pluntitf.  Hall  v.  Blan* 
dfff  1  Younge  &  Jcrvis,  480. 


.  IV. 


LLL 
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Thursday,  Newberry  and  Another  v.  Colvin  and  Another. 

Nov,  27th. 

[In  Error]. 

The  defendants  X  HIS  was  an  action  on  the  case  against  the  defendants 

^^nlrf)  cL-  ^^^^^  (^^®  plamtiflfs  in  error),  as  owners  of  the  ship  Boh 

tered  a  vessel  to  ^q„^  foy  ^jj^  j^gg  Qf  goods  shipped  by  the  plaintifis  below 

voyage  to  Cai-  (the  defendants  in  error)  in  India,  to  be  conveyed  to  Bug- 

cutta  and  back,     ,       . 
stipularing  land. 

[hiH^)!  thSt  B  '^^^  ^"*  ^^^"*  ^^  *®  declaration  stated,  that  the  de- 
should  have  the  fendants  (below),  before  and  on  the  11th  March,  1817, 

command  of  the  «»!•»»  i  <•  ^  -n 

vessel;  and  that  Were  owners  of  the  ship  Benson^  whereof  one  George  Be- 

^if  the^rhip's  tham  was  master,  and  which  ship  or  vessel  was  then  rid- 

'nlirtVdT '**  ***  ing  at  anchor  in  parts  beyond  the  seas,  to  wit,  in  the  river 

the  owners—  Hooghly^  in  the  East  Indies,  and  bound  on  a  voyage  from 

freigh^of  25«.  thencc  to  the  port  of  London;  and  that,  the  defendants 

monuT'wwt  to  ('^''^^)  ^^  being  owners  of  the  said  ship  or  vessel  as  afo^^ 

be  paid  in  cash  said,  the  plaintiffs  (below),  on  &c.,  in  the  river  Hooghh 

on  executing  the      t^  .  .  \  /'  '  6    9 

charter-party,  aforcsaid,  shipped  and  loaded,  and  caused  to  be  shipped 
^i]hoTcaicut-  ^^^  loaded  in  and  on  board  of  the  said  ship  or  vessel,  where- 
ia,  and  the  ba-    Qf  t^e  said  George  Betham  then  was  master,  divers  ^oods 

lance  to  be  se-  °  '  o 

cured  by  the  and  merchandizes,  to  wit,  2171  bags  of  sugar,  and  191 

the  bills  taken  chests  of  iudigo,  of  them,  the  plaintiffs  (below),  then  being 

wL'd VeigTfto  ^"  8^^^  order  and  well  conditioned,  and  of  a  large  value, 

certain  persons  to  wit,  of  the  value  of  20,000/.  of  lawful  moucy  of  Greei 

trust  to  pay  Britain,  to  be  taken  care  of  and  safely  and  securely  car- 

baianro  as  mfght  "®^  ^^^  Conveyed  in  and  on  board  of  the  said  ship  or  ves- 

be  due  to  the  gel  ffom  the  river  Hoosthly  aforesaid  to  the  port  of  Londm 

owners,  and  to  ,  . 

pay  the  residue    aforesaid,  and  there,  to  wit,  at  the  port  of  London  afore- 

to  B.     And  it 
was  further 

provided,  that  an  agent  should  be  put  on  board  by  the  owners,  who  should  have  the  sole  ni* 
nagement  and  superintendence  of  the  ship's  stores  and  provisions;  and  that.  If  J?,  should  be  gnfltj 
of  any  breach  of  the  charter-party,  it  should  be  lawful  for  such  agent  to  appoint  another  coc- 
inander.  The  plaintifis  below  (with  knowledge  of  the  above  charter-party)  shipped  goods  m 
board  the  vessel  in  the  E€ut  Indies,  for  London.  These  goods  were  never  delivered  panoant  » 
the  bills  of  lading: — Heldt  that  B.  alone  was  responsible  to  the  shippers  for  such  non-deliveryt  ke 
being  owner  of  the  vessel  pro  hdc  vice. 
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said,  to  be  safely  and  securely  delivered,  in  the  like  good  1930. 
order  and  well  conditioned,  to  certain  persons  commonly  newberrt 
called  and  known  by  the  name,  and  usin^  the  stile  and  firm  _  ^' 
of  Messrs  Bazett,  Farquhar,  Crawford^  ^  Co.,  or  to  their 
assigns  (the  act  of  God^  the  King*s  enemies,  fire^  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  what  nature  and  kind  soever,  excepted), 
for  certain  freight  and  reward  payable  by  bills  in  that  be- 
half; and  although  the  said  goods  and  merchandizes  were 
then  and  there  had  and  received  by  the  said  George  Be- 
tham,  so  being  master  of  the  said  ship  or  vessel  as  afore- 
said, in  and  on  board  the  said  ship  or  vessel  in  the  river 
Hooghly  aforesaid,  to  be  carried,  conveyed,  and  delivered 
as  aforesaid,  yet  the  defendants  (below),  so  being  owners 
of  the  said  ship  or  vessel  as  aforesud,  not  regarding  their 
duty  as  such  owners,  but  neglecting  the  same,  and  con- 
triving and  wrongfully  and  unjustly  intending  to  injure  the 
plaintiflb  (below)  in  this  behalf,  did  not  nor  would  take 
care  of  and  safely  or  securely  carry  or  convey  the  said 
goods  or  merchandizes,  or  cause  the  same  to  be  carried 
and  conveyed  in  and  on  board  of  the  said  ship  or  vessel, 
or  otherwise,  from  the  river  Hooghly  aforesaid  to  the  port 
of  London  aforesaid,  nor  there,  to  wit,  at  the  port  of  Lon^' 
don  aforesaid,  safely  or  securely  deliver  the  same,  or  cause 
the  same  to  be  delivered  to  Messrs.  Bazeii^  FarquhaVy 
Crawford^  8f  Co.^  or  to  their  assigns,  although  the  defen- 
dants (below)  were  not  prevented  from  so  doing  by  the  act 
of  God,  the  King*s  enemies,  fire,  or  other  dangers  or  ac- 
cidents of  the  seas,  rivers,  or  navigation,  of  any  nature  or 
kind  soever;  but,  on  the  contrary  thereof,  they,  the  de- 
fendants (below),  so  being  owners  of  the  said  ship  or  ves- 
sel as  aforesaid,  so  improperly  behaved  and  conducted 
themselves  with  respect  to  the  said  goods  and  merchandi- 
zes, that,  by  and  through  the  mere  carelessness,  negligence, 
misconduct,  and  default  of  the  defendants  (below)  and  their 

lll2 
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1830.  servants  in  this  behalf,  a  great  part  of  the  said  goods  and 
merchandizes,  being  of  great  value,  to  wit,  of  the  value  of 
10,000/.  of  like  lawful  money,  became  and  was  wholly  lost 

CoLviN.  lo  the  plaintiffs  (below);  and  also  thereby  the  residue  of  the 
said  goods  and  merchandizes,  being  of  great  value,  to  wit,  of 
the  value  of  10,000/.  of  like  lawful  money,  became  and  was 
greatly  damaged^  lessened  in  value,  and  spoiled,  and  the 
plaintiffs  (below)  lost  and  were  deprived  of  divers  great 
gains  and  profits  which  might  and  would  otherwise  have 
arisen  and  accrued  to  them  from  the  sale  thereof,  to  wit, 
at  London  aforesaid. 

The  defendants  below  pleaded  the  general  issue. 
At  the  trial,  before  Lord  Chief  Justice  Tenierden,  at  the 
Sittings  in  London  after  Michaelmas  Term,  1826,  the  Jary 
returned  a  special  verdict  to  the  following  effect: — 

''  On  the  1 1th  March,  1817,  the  plaintiffs  below  shipped 
on  board  the  ship  Benson,  near  Calcutta,  in  the  East  Indies, 
2171  bags  of  sugar,  and  191  chests  of  indigo,  then  being 
in  good  order  and  well  conditioned,  for  which  the  following 
bill  of  lading  was  signed  by  George  Betham,  then  being 
the  master  of  the  said  ship,  under  the  circumstances  her^ 
inafter  mentioned : — 

"  *  Shipped,  by  the  grace  of  God,  in  good  order  and 
well-conditioned,  by  Messrs.  Cohin,  Bazett,  ^  Co.,  in  and 
upon  the  good  ship  called  the  Benson,  whereof  is  master 
(under  God)  for  this  present  voyage,  George  Betham, 
now  riding  at  anchor  in  the  river  Hooghly,  and  by  God's 
grace  bound  for  London,  to  say,  2171  bags  of  sugar,  and 
191  chests  of  indigo,  being  marked  and  numbered  as  in 
the  margin ;  and  are  to  be  delivered,  in  the  like  good  or- 
der and  well-conditioned,  at  the  aforesaid  port  of  London, 
(the  act  of  God,  the  King's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation, of  what  nature  or  kind  soever,  excepted),  unto 
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Messrs.  Basseit,  Farquhar,  Crawford,  ^  Co.,  or  to  their  as-      ^^f^l^ 
signs;  freight  for  the  said  goods  being  paid  by  bills.'  Newberry 


''  George  Betluim  received  the  said  goods  on  board  the 
said  ship  in  the  river  Hooghly,  to  be  carried  and  convey- 
ed according  to  the  bill  of  lading.  At  the  time  of  the  said 
goods  being  so  shipped  and  received,  and  the  said  bill  of 
lading  signed^  and  before  that  time,  the  defendants  below 
were  the  owners  of  the  said  ship;  and  before  the  said  ship 
sailed  to  the  East  Indies,  and  whilst  they  were  such 
owners,  the  following  charter-party,  bearing  date  the  7th 
June,  1816,  was  executed  by  the  defendant  below,  Thomas 
Starling  Benson,  who  was  then  the  managing  owner  of 
the  ship,  and  acting  on  behalf  of  himself  and  the  other 
owner  of  the  ship,  on  the  one  part,  and  George  Betham, 
of  the  other  part,  for  the  said  ship  Benson: — 

"  *  This  charter-party  of  affreightment,  made  and  con- 
cluded in  London,  the  7th  June,  1816,  between  Thomas 
Starling  Benson,  of  the  city  of  London,  part-owner  of  the 
good  ship  or  vessel  called  the  Benson,  of  573  tons  admea- 
surement, or  thereabouts,  now  lying  in  the  port  o(  London, 
of  the  one  part,  and  George  Betham,  of  the  city  of  Lon- 
don,  merchant  and  mariner,  freighter  of  the  said  ship,  of 
the  other  part,  witnessetb,  that  the  said  owner,  for  the 
consideration  hereinafter  mentioned,  doth  hereby  promise 
and  agree  to  and  with  George  Betham,  his  executors,  ad- 
ministrators, and  assigns,  that  he,  George  Betham,  shall 
have,  and  he  is  hereby  appointed  to  the  command  of  the 
said  ship,  but  with  such  restrictions  as  hereinafter  men- 
tioned, and  subject  to  the  proviso  and  condition  hereinaf- 
ter contained  respecting  the  appointment  of  an  agent  on 
board  the  said  ship  on  the  part  of  the  said  owners:  and  the 
said  ship,  being  tight,  staunch,  and  substantial,  and  every 
way  properly  fitted,  victualled,  and  provided,  as  is  usual 
for  vessels  in  the  merchants'  service,  and  for  the  voyage 
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1890.         and  service  hereinafter  mentioned,  and  being  also  manned 
Newberry     ^^^^  thirty-five  men  and  boys,  the  said  commander  includ- 
ed, the  said  George  Betham  shall  be  at  liberty,  and  he  is 
hereby  allowed  and  permitted,  to  receive,  take,  and  load  on 
board  the  said  ship  in  the  port  of  London  all  sudi  lawful 
goods,  wares,  and  merchandize  as  he  may  think  proper  to 
ship,  not  exceeding  in  the  whole  what  the  ship  can  reason- 
ably  stow  and  carry  over  and  above  her  stores,  tackle,  ap- 
parel, and  provisions,  and  reserving  sufficient  room  in  the 
said  ship  for  one  hundred  tons  of  goods  to  be  laden  by  or 
for  account  of  the  said  owner  as  hereinafter  is  mentioned: 
and,  the  said  ship  being  so  laden,  the  said  George  Betham 
shall  and  will  set  sail  therewith,  and  proceed  to  CalcuHa, 
in  the  East  Indies,  with  liberty  to  touch  at  Madeira  aod 
Madras  in  her  outward  passage;  and,  being  arrived  at 
Calcutta  aforesaid,  shall  and  will  unload  the  said  outward 
cargo,  and  reload  the  said  ship  with  a  cargo  of  East  India 
produce,  and  return  with  the  same  to  the  port  of  London^ 
and,  upon  her  arrival  there,  and  being  finally  discharged 
of  her  cargo,  and  cleared  by  the  revenue  oflScers,  the  said 
intended  voyage  and  service  is  to  end  and  be  completed; 
the  act  of  God,  the  King's  enemies,  restraint  of  princes  and 
rulers,  fire,  and  all  and  every  the  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation,  of  what  nature  or  kind  so- 
ever, excepted :  and  the  said  owner  doth  hereby  further  pro- 
mise and  agree  to  and  with  the  said  George  Betham,  his 
executory  administrators,  and  assigns,  that,  in  case  any  of 
the  aforesaid  complement  of  thirty-five  men  and  boys  shall 
happen  to  die,  or  desert  or  leave  the  said  ship  during  the 
said  intended  voyage  and  service,  so  that  the  number  shall 
be  reduced  below  thirty-two,  that  then,  and  in  every  such 
event  happening,  the  aforesaid  number  of  thirty-two  shall, 
if  practicable,  be  kept  and  made  up  at  the  expense  of  the 
said  owner;  and,  further,  that  the  said  ship  shall  ataO 
times  during  the  said  intended  voyage  and  service,  be  fu^ 
nbhed  and  provided  with  proper  and  sufficient  stores,  pro- 
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▼isions,  and  other  necessary  articles,  and  that  the  said  ship  1830 
shaU,  if  required,  be  kept  and  continued  in  the  service  Dewberry 
aforesaid  for  and  during  the  term  of  twelve  calendar 
months,  to  be  accounted  from  the  12th  day  of  the  pre* 
sent  month  of  June,  and  for  and  during  such  longer  time 
or  term  as  may  be  necessary  to  complete  her  aforesaid 
voyage,  and  until  her  return  to  the  port  of  London,  being 
finally  discharged  of  her  homeward  cargo,  and  cleared  by 
the  revenue  officers :  and  the  said  owner  doth  also  promise 
and  agree  that  the  said  ship  shall,  previous  to  her  depar- 
ture from  the  port  of  London  on  her  above-mentioned  voy- 
age, be  furnished  and  provided  with  water-casks  capable 
of  containing  eighteen  tons  of  water;  and  the  said  owner 
doth  also  engage  to  provide  the  said  ship  with  coals  and 
wood  for  cooking  and  dressing  the  passengers*  provisions, 
for  which  the  said  freighter  is  to  pay  or  allow  unto  the 
said  owner  at  and  after  the  rate  of  fourteen  pence  for  every 
passenger  or  servant  per  lunar  month,  and  so  in  propor- 
tion for  a  less  period :  in  consideration  whereof,  and  of 
every  thing  above  mentioned,  he  the  said  George  Betham 
doth  hereby  promise  and  agree  to  and  with  the  said 
Thomas  Starling  Benson,  in  maimer  and  form  following, 
that  is  to  say,  that  he  the  said  George  Betham  shall  and 
will  take  upon  himself  the  command  of  the  said  ship  for 
and  during  her  said  intended  voyage,  and  until  her  return 
to  the  port  of  London,  and  shall  and  will  navigate  her  to 
the  best  and  utmost  of  his  skill  and  ability;  and  also  that 
he  the  said  George  Betham  shall  and  will  accept,  receive, 
and  take  the  said  ship  into  his  service  for  and  during  the 
term  and  space  of  twel?e  calendar  months  certain,  to  com- 
mence and  be  accounted  from  the  12th  day  of  the  present 
month  of  June,  and  for  and  during  such  longer  time  or 
term,  if  any,  as  may  be  necessary  to  complete  the  said  voy- 
age, and  until  her  return  to  and  final  clearance  in  the  port 
of  London ;  and,  further,  that  he  shall  and  will  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  owner  freight 
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and  by  yirtue  of  these  presents  as  hereinbefore  mentioned ;         1930. 
and  the  said  George  Betham  doth  hereby  especially  pro-     nbwberby 
mise  and  agree,  that  all  and  every  the  bills  of  exchange  «• 

which  may  be  taken  in  payment  of  the  freight  of  the  said 
ship's  homeward  cargo,  shall  be  made  payable  to  or  to  the 
order  of  Messrs.  Buckles^  Baxter,  Sf  Buchanan,  of  the  ci- 
ty o{  London,  merchants^  or  be  indorsed  over  to  them, 
and  delivered  to  the  owners*  agent,  to  be  by  him  remitted 
to  the  said  Buckles,  Baxter,  Sf  Buchanan,  in  London,  who, 
it  is  hereby  especially  agreed  by  and  between  the  said  par- 
ties, are  to  receive  the  amount  thereof  as  joint-trustees  for 
the  said  owner  and  the  said  George  Betham;  he  the  said 
Oeorge  Betham  authorizing  and  empowering  them  to  ap« 
propriate  the  proceeds  of  such  bills  of  exchange  in  or  to- 
wards payment  to  the  owner  of  the  balance  of  freight 
which  may  be  or  become  due  to  him  under  and  by  virtue 
of  these  presents,  and  the  residue,  if  any,  to  the  said 
George  Betham:  and  the  said  George  Betham  doth  here- 
by further  promise  and  agree  to  furnish  and  provide,  at 
his  own  expense,  sufficient  provisions  and  water,  and  also 
all  other  necessaries  for  the  use  of  the  passengers  on  board 
the  said  ship;  and  that  he  shall  and  will  pay  for  all  provi- 
sions belonging  to  the  owners  of  the  said  ship  which  shall 
be  issued  for  the  use  of,  or  consumed  by,  any  of  the  passen- 
gers or  servants  during  the  voyage,  an  account  of  the  same 
being  rendered  to  him  once  a  week  by  the  said  owner's 
agent,  or  by  the  steward  on  board  the  ship;  and,  further, 
that  all  expense  of  bulk-heads,  cabins,  and  other  accommo- 
dation for  passengers  shall  be  paid  by  him  the  said  George 
Betham,  the  materials  for  which  are  to  be  left  on  board  the 
said  ship  at  the  termination  of  the  voyage,  and  to  become 
the  property  of  the  owner:  And  the  said  George  Betham 
doth  also  agree  to  pay  and  defray  all  port  charges  and  pi- 
lotage which  may  be  incurred  by  the  ship  during  her  in- 
tended voyage,  save  and  except  such  as  may  be  incurred 
in  the  port  of  London,  outward  and  homeward  bound,  and 


COLVIN. 


884  CA^ES  IN  MICHAELMAS  TERM, 

1830.        once  at  Calcutta:  And  the  said  Oeorge  Beiham  doth  here- 
^^■^     '      by  further  accree  that  the  owner  shall  have  the  liberty  of 
V.  shipping  on  board  the  said  ship  outward  bound,  freight 

free,  any  quantity  of  iron,  vinegar,  and  mustard  he  may 
think  fit,  not  exceeding  in  the  whole  one  hundred  tons,  to 
be  delivered  at  Calcutta:  Provided  always,  and  it  is  here- 
by expressly  agreed  and  understood  by  and  between  the 
parties  to  these  presents,  and  particularly  by  the  said 
George  Betham^  that  an  agent  shall  be  put  on  board  the 
said  ship  by  the  owner  for  and  during  the  whole  of  her 
aforesaid  voyage  and  service,  and  who  is  to  have  a  separ- 
ate cabin  in  the  said  ship  for  his  sole  use,  and  to  mess  at 
the  said  G^or^^  £^/Aam*^  table;  which  agent  is  to  have 
the  sole  management,  direction,  and  superintendence  of 
the  ship's  stores  and  provisions,  and  the  issuing  and  deli- 
vering out  of  the  same  for  and  during  the  intended  voy- 
age; and  such  agent  is  likewise  to  have  the  sole  ordering 
and  purchasing  of  any  supplies,  stores,  provisions,  and 
other  articles  which  may  be  required  for  the  use  of  the 
ship  during  her  voyage;  and  that  all  bills  which  maybe 
required  to  be  drawn  upon  the  owners  of  the  ship  for  any 
such  supplies,  or  otherwise  on  account  of  the  ship,  shall 
be  drawn  by  such  agent  only:  Provided  also,  and  it  is 
hereby  further  agreed  by  and  between  the  said  parties, 
and  especially  by  the  owner,  that  the  freighter  shall  have 
the  liberty  and  privilege  of  employing  the  ship  in  the  East 
Indies  for  any  intermediate  voyage  or  voyages  he  may 
think  fit,  without  prejudice  to  this  charter-party,  but  not 
exceding  in  the  whole  the  time  or  term  of  twelve  months, 
to  be  computed  from  and  after  the  expiration  of  thirty  days 
next  after  the  arrival  of  the  ship  at  Calcutta  aforesaid, 
upon  the  said  George  Betham  paying  or  causing  to  be  paid 
to  the  owner  the  same  rate  of  freight  as  is  hereinbefore 
stipulated,  viz.  twenty-five  shillings  per  ton  per  month,  for 
all  such  additional  time  as  the  ship  may  be  so  employed 
or  detained  in /itrff a;  such  additional  freight  being  paid 
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owner's  agent  for  the  time  being,  or  secured  to  his         IBdO. 

ction,  previous  to  the  ship  entering  or  proceeding  on     newberrt 

idditional  voyage  or  service:  and  it  is  hereby  ex-  v. 

f  provided  and  declared,  that,  in  case  the  said  George 

VI  shall  proceed  with  the  said  ship  to  any  port  or 

other  than  Madeira^  Madrcts^  and  Calcutta  afore- 

nthout  the  special  leave  in  writing  of  the  agent  of 

ner  for  the  time  being,  or,  if  the  said  George  Ar- 

hall  be  guilty  of  a  breach  of  any  or  either  of  the 

es  and  agreements  herein  contained  on  his  part,  then 

any  such  case  he  shall  be  and  become  divested  of 

rther  command  of  or  in  the  said  ship,  and  it  shall 

pon  be  lawful  for  the  owner's  agent  for  the  time  be- 

appoint  another  commander  for  the  said  ship  in  lieu 

itead  of  the  said  George  Betham.^ 

lis  charter-party  was  made  and  executed  bondjide. 
1  the  25th  July^  1816,  the  following  memorandum 
(ned  and  agreed  to  by  the  defendant  Thomas  Star- 
mson  and  the  said  George  Bet  ham: — 

Conditions  agreed  between  Thofnas  Starling  Ben- 
q.,  owner,  and  George  Betham,  Esq.^  commander 
hip  Benson,  on  a  voyage  to  India. — Wages,  say 
month.  No  primage  or  privilege  of  tonnage  what- 
Cabin  allowance  for  voyage  (it  being  understood 
e  agent,  chief  and  second  mates,  and  surgeon,  if 
tss  in  cabin)  150/.,  owner  providing  nothing.  Al- 
i  while  in  India,  three  sicca  rupees  per  day/ 

nuel  Oviatt  went  as  agent  on  board  the  said  ship 
under  the  charter-party,  on  the  said  voyage,  and 
out  letters  of  introduction  from  the  persons  using 
.  firm  of  Buckles,  Baxter^  %  Buchanan^  being  mer- 
n  London,  on  behalf  of  the  said  defendants  below 
btintiffs  below ;  by  which  be  was  directed  to  apply  to 
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1830.         them  in  case  of  necessity ;  and  he  did  apply  to  them,  and 
'     ''"*'      they  acted  as  agents  at  Calcutta,  both  for  the  swd  defen- 
V.  dants  below  and  George  Betham,  as  hereinafter  mentioned. 

Samuel  Oviatl  acted  under  a  power  of  attorney  executed 
by  the  defendant  below,  Thomas  Starling  Benson^  which 
recited  the  charter-party,  and  then  gave  Samuel  Chiatt 
authority  to  do  on  his  behalf  all  things  for  which  that 
instrument  contemplated  the  appointment  of  an  agCDt 
Samuel  Oviatt  carried  out  with  him  the  charter-party,  and 
communicated  it  to  the  plaintiffs  below,  as  soon  as  he 
arrived  at  Calcutta,  and  before  the  shipping  of  the  goods; 
and  the  plaintiff's  below  before  that  time  read  the  charter- 
party  and  received  a  copy  thereof;  and  for  the  freight  of 
the  said  quantity  of  sugar  and  indigo  in  the  bill  of  lading 
mentioned,  the  plaintiffs  below  drew  bills  upon  certain 
other  persons,  payable,  sixty  days  after  the  ship  Bensons 
arrival   in  London,  to  the  order  o{  Buckles,  Baxter,  ^ 
Buchanan;  which  bills  they  delivered  to  Samuel  Oviatl,  to 
be  remitted  to  the  said  last-mentioned  persons,  pursuant 
to  the  stipulations  in  the  charter-party;  and  the  said  bills 
were  so  remitted.    George  Betham  employed  the  plaintiffs 
below  as  his  agents  at  Calcutta,  who  accordingly  acted  as 
his  agents,  and  collected  and  paid  over  to  him  the  freight 
of  the  goods  carried  in  the  said  ship  on  the  voyage  from 
London  to  Calcutta,  and  procured  freight  for  him  on  the 
voyage  from  Calcutta  to  London;  and  they  had  a  com- 
mission from  him  for  procuring  such  freight. 

"  The  ship  sailed  on  her  voyage  from  the  river  HoogUf 
to  London  with  the  said  quantities  of  sugar  and  indigo  on 
board,  but  they  were  never  delivered  to  the  plaintiffs  be- 
low, or  their  assigns,  pursuant  to  the  bill  of  lading,  al- 
though no  act  of  God,  the  King's  enemies,  fire,  or  any 
other  dangers  or  accidents  of  the  seas,  rivers,  or  na- 
vigation, of  what  nature  or  kind  soever,  prevented  the 
same  from  being  so  delivered ;  but,  on  the  contrary  there* 
of,  1651  bags  of  the  said  sugar,  and  twelve  chests  of  the 
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said  indigo  were  wholly  lost  to  the  plaintiffs  below,  and  the         1890. 
residue  of  the  said  sugar  and  inoigo  greatly  lessened  in     ^b^beilry 
value."  ^' 

COIVIN. 

Judgment  having  been  given  for  the  plaintiffs  below  in 
the  Court  of  King's  Bench  {a),  upon  this  special  verdictj 
the  defendants  below  brought  a  writ  of  error. 

The  case  was  now  argued  by  Mr.  Campbell  for  the 
plaintiffs  in  error,  and  Mr.  F.  Pollock  for  the  defendants 
in  error. 

On  the  part  of  the  plaintiffs  in  error,  it  was  contended, 
that,  inasmuch  as,  by  the  terms  of  the  charter-party,  the 
vessel  was  let  to  freight  to  the  captain,  the  latter  was  the 
owner  pro  hdc  vice,  and  the  party  with  whom  the  plaintiffs 
below  contracted  as  carrier ;  and  that  the  finding  of  the 
Jury,  that  the  charter-party  was  entered  into  bond  fide ^ 
and  ''that  the  charter-party  was  communicated  to  theplaui- 
tiffs  below  before  the  shipping  of  the  goods,  and  that  the 
plaintiffs  below,  before  that  time,  read  the  charter-party, 
and  received  a  copy  thereof,"  negatived  any  inference  that 
might  otherwise  arise,  that  Betham,  by  reason  of  his  com- 
mand of  the  vessel,  was  held  out  by  the  defendants  below 
to  the  plaintiffs  below  as  their  agent  in  the  conduct  and 
management  of  the  ship. 

The  following  authorities  were  cited — Abbott  on  Ship- 
ping  (6),  James  v.  Jones  (c),  Mackenzie  v.  Rowe  (cf), 
VaUejo  V.  Wheeler  (^),  and  Soares  v.  Thornton  {/). 

On  the  other  side,  it  was  contended,  that,  by  the  char- 
ter-party, the  defendants  below  did  not  profess  to  part  with 


(a)  See  8  Bam.  &  Cress.  166;  (i)  2  Camp.  482. 

S.  C.  2  Man.  &  Ryl.  4?.  (c)  Cowp.  143. 

(h)  Page  22.  (/)  7  Taunt.  627- 
(c)  Abbott  on  Shipping,  20. 


888  CASES  IN  MICHAELMAS  TERM, 

1830.  any  interest  in  the  vessel  to  Betham  ;  that  it  was  contrary 
to  public  policy  that  the  same  person  that  took  the  ship 
as  freighter  should  himself  be  appointed  captain  by  the 
owners ;  that  the  agent  put  on  board  by  the  defendants 
below  was  so  put  on  board  with  powers  inconsistent  with 
BeihanCs  temporary  ownership  of  the  vessel ;  and  that  tbe 
owners  virtually  received  the  benefit  of  the  homeward 
freight,  by  the  transmission  of  the  freight  bilk  to  Ei^- 

Cur.  adv.  vtdL 

Lord  Chief  Justice  Tindal  now  delivered  the  judgmeDt 
of  the  Court : — 

In  this  writ  of  error  the  sole  question  appears  to 
be,  whether,  upon  the  legal  construction  of  the  charter- 
party  set  out  at  length  in  the  special  Terdict,  the  de- 
fendants below  were  the  owners  of  the  Teasel  called  tiie 
Benson  at  the  time  tbe  contract  for  the  carriage  and  osb* 
veyance  of  the  goods  in  question  was  made;  or  wheCber, 
on  the  contrary,  Betham^  the  captain  and  freighter  of  the 
vessel,  became,  pro  tempore,  the  owner  thereof:  for,  tbe 
present  action,  although  in  form  an  action  upon  a  tort,  is 
virtually  and  substantially  an  action  upon  tbe  contract 
contained  in  the  bills  of  lading,  and  set  out  in  the  declara- 
tion. To  decide,  therefore,  whether  the  action  is  rightlj 
brought,  it  must  be  ascertained  with  whom  the  contract  was 
made,  whether  with  the  defendants  below,  as  the  owners  of 
the  vessel,  through  Betham^  as  their  master  or  agent,  or 
with  Betham  himself,  as  the  freighter  and  owner  pro  ioc 
vice,  for  his  own  benefit,  and  on  his  own  behalf. 

Now,  the  special  verdict  has  found  two  things — first, 
that  this  charter-party  was  entered  into  bond  Jide;  hj 
which  we  understand  that  there  was  no  secret  or  sinister 
design  in  framing  this  charter-party,  to  leave  the  ship- 
owners in  the  dominion  of  their  ship  and  enjojrment  of  the 
profits,  and  at  the  same  time  to  exempt  them  ftx>m  respon- 
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sibility  to  the  shippers  of  goods;  but  that  the  real  object  ^1830. 
of  the  owners  and  the  freighter  was  such  as  is  to  be  col« 
lected  from  the  charter-party  itself,  and  such  only.  The 
other  fact  found  by  the  Jury  is,  "  that  the  charter-party  was 
communicated  to  the  plaintiffs  below  before  the  shipping  of 
the  goods,  and  that  the  plaintiffs  below  before  that  time  read 
the  charter-party^  and  received  a  copy  thereof;"  which  latter 
finding  negatives  any  inference  that  would  otherwise  arise, 
that  Betham,  by  reason  of  his  command  of  the  vessel,  was 
held  out  by  the  defendants  below  to  the  plaintiffs  below 
as  their  agent  in  the  conduct  and  management  of  the  ship, 
as  they  knew  the  real  situation  and  relative  rights  of  the  cap- 
tain and  the  owners  before  they  put  their  goods  on  board 
to  be  carried  on  that  voyage.  The  question  to  be  consider* 
ed,  therefore,  is  simply  that  of  the  construction  of  the 
charter-party. 

In  the  first  place,  by  the  terms  of  the  charter-party,  the 
owners  covenant  **  that  the  ship  shall,  if  required,  be  kept 
and  continued  in  the  service  described  therein  during  the 
term  of  twelve  calendar  months,  and  such  longer  time  as 
may  be  necessary  to  complete  the  voyage."  And  Betham^ 
on  the  other  hand,  covenants  '*  to  accept,  receive,  and 
take  the  ship  into  hU  service  for  the  term  of  twelve 
calendar  months  certain,  and  until  the  voyage  shall  be 
ended,  and  to  pay  to  the  owner  for  the  use  or  hire  of  the 
said  ship  at  and  after  the  rate  of  twenty-five  shillings  per 
ton  per  month  during  the  said  term  of  twelve  calendar 
months  certain,  and  until  her  return  to  the  port  of  London 
and  clearance,  or  up  to  the  day  of  her  being  lost,  cap- 
tured, or  last  seen  or  heard  of.'' 

But  it  is  objected  by  the  plaintiffs  below,  that  such 
contract  contains  no  words  of  express  demise:  and  un- 
doubtedly it  does  not ;  but,  even  in  a  lease  of  lands  no 
such  words  are  absolutely  necessary — "  any  words  which 
amount  to  a  grant  are  sufficient  for  a  lease  (a)."     And 

(a)  Co.  Litt.  45.  b. 
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any  other  manner  than  as  the  temporary  owner  of  the         1830. 

Jl'  .       .  Newberey 

Three  objections  have  been  principally  relied  on  in  _  »• 
argument  by  the  defendants  in  error— Jirst^  that  the  same 
person  who  took  the  ship  as  freighter  was  himself 
appointed  as  the  captain  by  the  owners  of  the  ship — 
secondly^  that  an  agent  was  put  on  board  by  the  owners 
with  powers  inconsistent  with  Bethams  ownership  of  the 
vessel  pro  tempore — thirdly^  that  the  owners  virtually 
received  the  benefit  of  the  homeward  freight,  by  the 
transmission  of  the  freight  bills  to  England. 

With  respect  to  the  first  objection,  it  is  almost  the 
invariable  practice  and  usage,  that  the  owners  of  a  ship, 
although  they  let  it  out  upon  freight  to  a  charterer,  do 
themselves  appoint  the  captain  and  crew;  the  chartering 
of  the  ship  not  being  so  much  the  chartering  of  the  hull, 
as  of  the  ship  in  a  state  fit  for  the  purposes  of  mercantile 
adventure.  There  seems  no  reason,  therefore,  that  the 
chartering  of  the  ship  in  any  particular  case  to  the  captain 
of  that  ship  should  create  any  more  responsibility  in  the 
owner  to  the  shippers  of  goods,  where  such  fact  is  made 
known  to  them,  than  if  the  ship  were  freighted  to  an 
entire  stranger. 

The  second  objection  is  answered  by  reference  to  the 
charter-party,  by  which  it  appears  that  the  authority  of 
the  agent  was  limited  to  the  superintendence  of  the  acts 
of  Betham  as  captain,  and  not  as  freighter ;  the  utmost 
authority  given  to  the  agent  being  that  of  displacing  the 
master  and  appointing  another,  in  case  Beihani  should  be 
guilty  of  a  breach  of  any  of  the  covenants  or  agreements 
on  his  part.  But,  \i  Betham  ceased  to  be  master,  he  did, 
nevertheless,  by  the  terms  of  the  charter-party,  continue 
the  freighter  of  the  ship ;  possessing  the  same  power  to 
take  goods  on  board,  and  liable  to  the  same  responsi- 
bilities, on  the  one  hand,  to  the  owners  for  the  time 
freight  for  which  he  had  contracted ;  on  the  other  hand, 
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1830.         to  the  shippers  of  goods,  for  the  safe  conveyance  of  the 
^  croods  shipped. 

Nkwberry       ^  1  .  .       . 

V.  As  to  the  third  objection,  the  charter-party  gives  the 

owners  a  security  upon  the  freight  bills  received  by  the 
freighter,  but  gives  the  owners  no  direct  or  immediate 
interest  in  the  freight  earned,  the  whole  of  the  surplus  of 
which  belongs  to  Beiham.  If  Beiham  had  obtained  no 
homeward  cargo  from  Calcuita,  so  that  no  freight  bilb 
could  have  been  transmitted,  the  owners  would  still  have 
been  entitled  to  their  time  freight.  The  freight  earned  by 
Beiham  on  the  intermediate  voyage,  for  twelve  months, 
in  India,  does  not  become  a  security  to  the  owners. 
Even  in  the  homeward  voyage,  if  the  ship  had  been  lost, 
there  might  have  been  no  freight  payable  to  the  freighter, 
but  still  be  must  have  made  good  his  own  liability  to  a 
monthly  freight  for  the  use  and  hire  of  the  vesseL 

Upon  the  whole,  therefore,  we  think  the  effect  of  this 
charter-party  was,  to  make  the  freighter  the  legal  owner 
of  this  ship  pro  tempore;  that  the  freight  for  the  carriage 
of  these  goods  was  paid  to  him  for  his  own  use;  and, 
consequently,  that  the  defendants  below  are  not  liable  to 
an  action  for  the  non-deUvery  of  the  goods.  We  think, 
therefore,  that  the  judgment  of  the  Court  of  King*s  Bendt 
must  be  reversed. 

Judgment  reversed. 
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ACCOUNT  STATED. 

1 .  The  plaintiff  demanded  from  the 
defendant  40/.,  alleged  to  be  due  upon 
an  agreement  between  them  as  out- 
going and  in-coming  tenant.  The  de- 
fendant offered  1 7/. : — Held^  not  suf- 
ficient evidence  to  support  a  count 
upon  an  account  stated.  Wayman  v. 
HiUard,  7i9 

ACKNOWLEDGMENT. 

See  Fines  and  Recoveries,  4. 


ACTION  ON  THE  CASE. 

See  Slander,  1. 

1.  Where  the  defendant  recom- 
mended an  agent  to  the  plaintiffs, 
with  a  knowledge  that  his  represen- 
tation of  the  character  of  the  agent 
was  false : — Held^  in  am  action  on  the 
case,  to  recover  damages  for  the  mis- 
conduct of  the  agent,  that  it  was  not 
necessary  for  the  plaintiffs  to  prove  a 
malicious  or  interested  motive  by  the 
defendant  for  the  misrepresentation: 
— If  what  the  defendant  said  was  false 
within  his  own  knowledge,  and  occa- 
sioned an  injury  to  the  plaintiffs,  ii  is 
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ACTION  ON  THE  CASE. 

a  sufHcient  ground  of  action.    Foster 
V.  Charles,  Gl 

2.  The  plaintiff  claimed  a  right  to 
pen  back  the  water  of  a  stream  run- 
ning through  the  defendant's  land,  for 
the  purpose  of  irrigating  a  meadow. 
The  original  mode  of  enjoying  thi3 
right  had,  for  fifty  years,  been  by 
placing  loose  stones,  and  occasionally 
a  board,  across  the  stream ;  but,  on 
a  late  occasion,  the  plaintiff's  tenant 
fastened  down  the  board  with  stakes, 
and  the  defendant  caused  both  the 
board  and  the  stakes  to  be  removed: 
— Held,  that  he  could  only  justify  the 
removal  of  the  stakes;  and  the  Jury 
having  found  a  verdict  for  the  plaintiff 
in  an  action  on  the  case  for  an  alleged 
injury  to  him  by  tlie  removal  of  the 
board,  the  Court  refused  to  grant  a 
new  trial.  Greenslade  y.  HalUr 
day,  71 

3.  In  an  action  on  the  case  for  false 
representations  made  by  the  defen- 
dant to  the  plaintiffs,  touching  the  char- 
acter and  circumstances  of  an  agent 
or  traveller  he  was  desirous  of  recom- 
mending to  them,  and  of  the  fraudu- 
lent concealment  of  facts  within  his 
knowledge,  and  which  he  ought  to 
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AFFIDAVIT. 


faave  coroniunicated  to  the  plainiifTs,  j 
the  Judge,  in  substance,  told  the  Jury, 
that,  if  the  defendant  made  the  repre- 
■entations  knowing  them  to  be  false, 
and  injury  resulted  therefrom  to  the 
plaintiSa,  he  was  guilty  of  fraud  in 
the  legal  acceptation  of  the  term,  and 
answerable  in  damages,  although  he 
made  the  representations  without  any 
design  to  benefit  himself  thereby.  The 
Jury  returned  a  verdict  for  the  plain- 
tifTs,  accompanying  it  nith  this  state- 
ment ; — "  We  consider  that  there  was 
no  fraudulent  intention  on  the  part  of 
the  defendant,  though  that  which  he 
has  done  legally  consitutes  a  fraud." 
The  Court  held  that  the  action  lay, 
and  refused  to  enter  the  verdict  for 
the  defendant  on  this  finding.  Foi- 
Ur  V.  Charltt,  741 

4.  An  action  will  lie  for  an  exces- 
sive distress,  and  leaving  a  man  in 
possession,  although  the  goods  of  the 
tenant  are  not  so  completely  removed 
from  his  control  as  to  prevent  him 
from  carrying  on  his  business.  Batjlii 
V.  Uther,  790 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

] .  An  affidavit  to  hold  to  bail,  scat* 
ing  that  the  defendant  was  indebted 
to  the  plaintiff  in  a  certain  sum,  upon 
the  balance  of  a  bill  of  exchange 
drawn  by  the  plaintiff*  upon  and  ac- 
cepted by  the  defendant,  and  due  at 
a  day  past,  is  Buflicient.  WalmeiUy 
V.  Dibdin,  10 

5.  In  an  affidavit  of  debt,  the  defen- 
dant was  described  as  Thomat  Ffogatt 
Dibdin;  his  real  name  was  Thomat 
Frognall  Dibdin.  In  the  declaration, 
the  defendant  was  described  as  Tho' 
SIM  Frognall  DUdin,  sued  by  the 
name  of  Tkovtax  Froggalt  Dibdin; 
and  he  signed  the  bail-bond  in  his 
proper  name  -.—Held  to  be  a  waiver  of 
the  taitnomer  in  the  affidavit.     Ibid. 


AGREEMENT. 

AGREEMENT. 
See  AssDUPsiT. 

Evt DEUCE,  4. 

Pkactice,  33. 

1.  The  defendant  drew  upon  hii 
brother,  C/L.  H.,  certain  bills  of  ex- 
change, and  indorsed  them  to  the 
plaintiffs  as  security  for  advances 
made  and  to  be  made  by  them  to 
C.  L.  H.  As  a  further  security,  C. 
L.  H.,  by  a  deed  to  which  the  plain- 
tiffs and  defendant  respectively  were 
parties,  assigned  to  one  B.  the  lease 
of  his  house,  and  the  fixtures,  furni- 
ture, and  effects  therein,  in  trust  that, 
at  the  request  of  the  plaintiffs,  B. 
should  sell  the  same,  and  apply  the 
proceeds  in  discharge  of  debu  due  or 
thereafter  to  become  due  to  the  plaia- 
tiffs.  Tlie  deed  also  contained  a  pro- 
viso that  the  premises  should  be  sold 
or  offered  for  sale,  and  the  proceeds, 
if  sold,  applied  in  the  manner  speci- 
fied in  the  deed,  before  any  proceed- 
ings should  be  commenced  against  the 
defendant  upon  the  bills.  The  trus- 
tee (with  the  knowledge  of  the  de- 
fendant) never  took  possession,  but 
C,  L.  H.  remained  on  the  premises. 
I'he  goods  of  C.  L,  H.  were  after- 
wards sold  by  the  assignees  appointed 
under  a  commission  sued  out  against 
him: — Held,  that,  under  the  circum- 
stances, the  proviso  was  no  bar  to  the 
plaintiffs'  right  of  action  upon  the 
bills.     Lancatter  v.  Harriton,     J61 

2.  The  plaintiffs  being  entitled  to 
certain  stock,  which  had  been  trans- 
ferred in  the  books  of  the  Bank  of 
England  under  a  forged  power  of  at- 
torney, entered  into  an  engagement 
with  the  Bank  to  tender  a  proof  of  the 
value  of  the  stock,  aa  a  debt  upon  the 
estate  of  the  Grm  of  which  the  per- 
son who  committed  the  forgery  w»j 
a  member,  in  consideration  of  the 
Bank  agreeing  to  replace  the  stock, 
and  to  pay  the  intermediate  divi- 
dends:— Held,  that,  by  this  aj 


ASSIGNEES. 


ASSUMPSIT. 


895 


the  p1aintifl&'  right  of  action  against 
the  Bank  was  suspended,  until  they 
took  the  proceeding  which  they  had 
bound  themselves  by  such  agreement 
to  adopt.  Stracey  v.  The  Bank  of 
England,  639 

ALLOTMENT. 
See  Inclosurb  Act. 


AMENDMENT. 
See  Practice,  12. 

ANNUITY. 

1.  The  sutute  8  &  9  Wm.  3,  c.  11, 
does  not  apply  to  a  warrant  of  attor- 
ney given  as  a  security  for  the  pay- 
ment of  an  annuity;  and  therefore, 
the  grantee  may  sign  judgment  and 
sue  out  execution  for  the  arrears  of 
the  annuity,  without  previously  as- 
signing breaches  under  the  8th  sec- 
tion of  that  statute.  Shaw  v.  The 
Marquis  of  Worcester,  21 

2.  An  annuity  was  granted  for  four 
lives,  with  a  covenant  on  the  part  of 
the  grantor  to  insure  the  fourth  life, 
to  the  amount  paid  for  the  considera- 
tion, within  thirty  days  after  the  de- 
cease of  the  three  first: — The  Court 
refused  to  set  aside  the  securities  for 
usury.     In  re  Nash,  793 

ARBITRATION. 

See  Award. 

ARREST. 

See  Practice,  4,  10,  38. 

ASSIGNEES. 

See  Bankrupt. 

Insolvent  Debtor. 


ASSUMPSIT. 

See  Sheriff,  2. 

1.  The  defendants,  directors  of  a 
Mining  Company  in  South  America, 
agreed  to  employ  the  plaintiff  as  su- 
perintendent of  the  mines,  for  three 
years,  at  a  salary  increasing  yearly ; 
and  the  directors  were  at  liberty  to 
dissolve  the  agreement  at  any  time, 
on  giving  the  plaintiff  twelve  months' 
notice,  or  paying  him  twelve  months' 
salary  in  lieu  of  such  notice,  and  a 
reasonable  sum  towards  defraying  his 
expenses  to  England;  and  if  the 
plaintiff  served  the  three  years,  he 
should  be  entitled  to  the  expenses  at- 
tending the  return  of  himself  and  his 
family.  The  directors  dismissed  him 
before  the  expiration  of  the  second 
year,  without  giving  him  the  notice, 
or  paying  him  the  year's  salary: — 
Held,  that  he  was  only  entitled  to  a 
year's  salary  from  the  date  of  his  dis- 
missal, and  to  his  own  expenses  for 
his  return  to  England;  and  the  Jury 
having  found  for  those  sums  only,  the 
Court  refused  to  increase  the  verdict, 
by  adding  expenses  incurred  by  the 
plaintiff  for  the  return  of  his  family, 
or  for  the  salary  which  would  have 
accrued  from  the  time  of  his  dismis* 
sal  to  the  end  of  the  third  year,  when 
his  service  would  have  ended.  French 
v.  Brooke,  1 1 

2.  The  plaintiff,  an  occupier  of 
lands,  having  been  sued  by  the  vicar 
for  tithes,  gave  up  the  occupation, 
and  quitted  the  parish  during  the  pro- 
gress of  the  suit ;  upon  which  the  de- 
fendant undertook  to  indemnify  him 
from  all  costs  of  the  suit,  if  he  would 
suffer  the  defendant  to  defend  in  his, 
the  plaintiff's,  name.  The  vicar  hav- 
ing succeeded  in  the  suit,  the  plain- 
tiff's attorney  paid  him  the  costs  in- 
curred before  as  well  as  after  the  de- 
fendant's promise  of  indemnity: — 
Held,  that  there  was  a  sufficient  con- 
sideration for  the  defendant's  promise 
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to  indemnify  the  plaintiff  from  all 
the  costs  of  the  suit.  Adams  v.  Dan^ 
sey,  345 


ATTACHMENT. 

See  Practice,  6,  36,  52. 


ATTACHMENT  OF  PRIVI- 
LEGE. 

See  Practice,  18. 


ATTORNEY. 

!•  In  an  action  against  an  attor- 
ney for  negligence  in  the  prosecution 
of  a  former  action  brought  by  the 
plaintiff  against  two  other  attorneys 
(partners)  for  negligence  in  conduct- 
ing the  defence  of  the  plaintiff  in  an 
action  which  had  been  previously 
brought  against  him,  and  in  which 
the  declaradon  alleged,  that,  in  con- 
sequence of  the  negligence  of  those 
attorneys,  judgment  by  default  had 
been  signed  against  the  plaintiff,  and 
such  further  proceedings  had,  that 
final  judgment  was  afterwards  sign- 
ed, and  execution  issued  against  him ; 
and  the  defendant  in  that  action  only 
produced  the  Prothonotaries'book,  in 
which  all  judgments  by  default  were 
entered,  in  proof  of  that  allegation, 
and  the  plaintiff  was  nonsuited;  upon 
which  he  commenced  Enaction  against 
the  defendant  for^not  having  procured 
proper  evidence  of  that  judgment : — 
Held,  that,  as]  it  was  not  a  direct  al- 
legation of  a  judgment  on  record, 
with  a  plea  distinctly  putting  it  in 
issue,  the  not  producing  the  record 
of  the  judgment  was  not  such  a  want 
of  skill  or  diligence,  or  gross  negli- 
gence, by  the  defendant,  as  to  make 
him  answerable  to  the  plaintiff.  Gode^ 
froy  V.  DaltoTiy  149 

2.  The  plaintiff  may  compromise 
an  action  with  the  defendant  without 


consulting  his  attorney;  and,  if  the 
latter  aflerwards  proceed  in  the  ac- 
tion, in  order  to  secure  his  costs,  he 
is  bound  to  make  out  a  clear  case  of 
collusion  between  the  plaintiff  and  de- 
fendant to  deprive  him  of  such  costs. 
NeUon  v.  W\Uon,  385 

3.  An  attorney  suing  out  process 
in  a  cause  in  which  he  himself  is  plain- 
tiff, need  not  indorse  thereon  his  name 
and  place  of  abode.  Hamilton  v. 
Jones f  533 

4.  To  entitle  an  attorney  to  privi- 
lege from  arrest,  he  must  shew  that 
he  is  actually  practbing  at  the  time; 
a  solitary  instance  of  employment  at 
an  election  will  not  suffice.  Anony* 
tnouSf  810 

5.  A  bill  of  coats  for  business  dooe 
under  a  commission  of  bankruptcy 
need  not  be  delivered,  signed  by  th^at^ 
tomey,  a  month  before  action  brougbt 
thereon.     Hamilton  ▼.  Jones,       8C8 

AWARD. 

1.  Where  a  verdict  was  taken  for 
the  plaintiff  at  Nisi  PrkUf  subject  to 
an  award,  and  after  the  arbitrator  had 
heard  the  evidence  for  both  parties, 
but  before  the  order  of  reference  was 
made  a  rule  of  Court,  the  plaintiff  re^ 
voked  the  authority  of  the  arbitrator, 
by  deed,  and  proceeded  in  the  action 
— the  Court  refused  to  stay  the  pro- 
ceedings.    Green  ▼.  Pole^  19i 

2.  By  a  Judge's  order,  the  defen- 
dant was  required,  within  a  limited 
time,  to  deliver  to  the  plidntiff  parti- 
culars of  set-off,  and,  in  defisiult  there- 
of, the  defendant  was  to  be  precluded 
from  giving  evidence  in  support  of  his 
set-off  at  the  trial.  The  defendant 
neglected  to  comply  with  the  terms 
of  the  order,  and  the  cause  was  after- 
wards referred  by  an  order  of  A'i^i 
Prius;  and  after  the  arbitrator  had 
proceeded  with  the  reference,  a  Judge, 
during  the  Assises,  made  an  order  for 
the  delivery  of  the  particulars  of  the 
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defendant's  set-off: — Heldf  that  he 
had  no  authority  so  to  do  under  the 
statute  1  Geo,  4,  c.  55,  s.  5,  as,  after 
the  order  of  reference,  the  cause  was 
out  of  G>urt.  Ashworth  v.  Heath- 
cote,  .396 
3.  The  plaintiff  chartered  a  ship  to 
the  defendants.  The  charter-party 
contained  a  stipulation  that  the  ship 
should  proceed  to  New  Zealand^  and 
that,  when  arrived,  the  master  should 
give  notice  of  the  fact  to  the  defen- 
dants' agent  there,  and  wait  fourteen 
days  for  a  return  cargo ;  but  that,  if  the 
agent  of  the  defendants  should  give 
notice  of  his  determination  not  to  load 
the  ship  with  a  return  cargo  at  New 
Zealand,  the  voyage  should  be  at  an 
end,  and  the  defendants  should  pay  a 
dead  freight  of  500/.  The  ship  ac- 
cordingly proceeded  to  New  Zealand, 
and  the  master,  after  waiting  the  ne- 
cessary time,  and  finding  no  agent  of 
the  defendants  there,  went  round  to 
Batavia,  and  there  obtained  for  the 
ship  a  much  more  valuable  freight 
than  she  would  have  earned  under  the 
charter-party,  after  taking  into  con- 
sideration the  increased  expenses  and 
the  delay  of  the  circuitous  voyage. 
An  action  was  brought  by  the  owner 
to  recover  from  the  freighters  the 
500/.  dead  freight.  The  cause  was 
referred;  and  the  arbitrator,  taking 
into  account  the  larger  freight  earned 
by  the  ship  on  the  homeward  voyage, 
directed  the  verdict  to  be  entered  for 
one  shilling  damages,  for  the  general 
breach  of  contract: — The  Court  re- 
fused to  set  aside  the  award.  Stani- 
forth  V.  LyaU,  829 


BAIL. 

See  Practice,  58. 

I.  The  defendant,  on  being  arrest- 
ed, gave  bail  to  the  Sheriff  for  his  ap- 
pearance; but,  before  the  return  of 
the  writ,  or  putting  in  and  perfecting 


the  ban  above,  be  was  convicted  of 
felony,  and  remained  io  criminal  cus* 
tody  until  the  opinion  of  the  twelve 
Judges  upon  a  point  reserved  should 
be  ascertained.  The  Court,  upon 
payment  of  costs  by  the  bail  below, 
and  putting  the  plaintiff  in  the  same 
situation  as  if  bail  above  had  been  put 
in  in  due  time,  allowed  four  days  foe 
putting  in  and  perfecting  special  bail, 
although  the  time  for  so  doing  had 
expired  when  an  application  was  made 
by  the  bail  below  to  enlarge  the  time 
for  perfecting  special  bail,  or  render- 
ing the  defendant  in  their  discbarge. 
Joyce  V.  Pratt,  55 

2,  Bail  above  having  justified,  they 
consented  to  a  cognovit  being  givea 
upon  such  terms  as  might  be  agreed 
oti  between  the  plaintiff  and  the  de^ 
fendant  (their  principal).  Default  was 
made  at  the  time  the  debt  and  costs 
were  to  be  paid  by  the  terms  of  tb« 
cognovit,  and  a  negotiation  afterwards 
took  place  between  the  parties,  but 
was  of  no  avail.  The  plaintiff  sued 
out  writs  of  scire  facias  against  the 
bail,  and  signed  judgment  thereon, 
without  giving  them  notice  that  the 
negotiation  was  at  an  end,  or  that  the 
cognovit  remained  unsatisfied:— The 
Court  ordered  the  writs  and  subse* 
quent  proceedings  to  be  set  aside* 
Charleton  v.  Morris^  114 

8.  The  Court  ordered  a  rule  for  the 
allowance  of  bail  to  be  discharged  (no 
cause  being  shewn  to  the  contrary), 
the.  bail  having,  on  their  justification, 
perjured  themselves  as  to  the  amount 
of  their  property.  But>  the  Court 
refused  to  order  the  defendant  to  be 
detained  in  cusCbdy  in  another  suit, 
as  it  was  not  shewn  that  he  was  privy 
to  the  perjury  of  tlie  bail,  and  the 
only  remedy  against  them  is  by  in- 
dictment.    Barling  v.  Waters,     125 

4.  Where  special  bail  have  been  put 
in,  but  have  omitted  to  justify,  the 
Sheriff  may  put  in  fresh  bail  and  ren- 
der the  defendant,  even  after  an  at« 
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tachnient  has  issued  against  him  for 
not  obeying  a  rule  to  bring  in  the 
body.     Hannlton  v.  Jones,  454 

5.  The  plaintifTs  attorney  left  two 
writs  of  scu  fa.  at  the  SheriflTs  office, 
and  directed  that  they  should  be  re- 
turned nihil,  at  the  same  time  express- 
ing apprehension  lest  the  proceedings 
should  come  to  the  knowledge  of  the 
bail: — The  Court,  at  the  instance  of 
the  bail,  ordered  the  proceedings  to 
be  set  aside.     Wilson  v.  Biden,   537 

6.  In  the  case  of  bail  by  affidavit, 
where  time  had  been  allowed  to  an- 
swer affidavits  impeaching  their  suffi- 
ciency, the  Court  refused  to  allow  the 
defendant  in  the  mean  time  to  justify 
fresh  bail.     Ztitg't  BaU,  576 

7.  Holy  Thursday  is  not  a  juridi* 
cal  day,  and  therefore  not  to  be  reck- 
oned as  one  of  the  four  clear  days  for 
a  set.  fa*  against  bail  to  lie  in  the 
office.     Scott  v.  Larkins,  748 

BAIL-BOND. 
See  Practicb,  16. 

BAIL  IN  ERROR. 

1.  The  Court  discharged  with  costs 
a  rule  for  setting  aside  an  execution 
issued  after  the  allowance  of  a  writ 
of  error,  and  the  justification  of  bail 
in  error — the  writ  of  error  being  ob- 
tained for  the  mere  purpose  of  delay, 
and  the  bail  being  men  of  straw. 
Fuller  V.  Coombe,  792 

BANKRUPT. 

See  Agreement,  I. 

1.  Two  of  three  partners,  bankers, 
ordered  the  doors  and  windows  of  the 
bank  to  be  closed,  and  a  placard  was 
posted  on  the  door,  announcing  that 
they  had  suspended  payment: — Held, 
that  this  was  a  beginning  to  keep  house 
within  the  third  section  of  the  statute 
6  Geo.  4,  c.  16,  and  an  act  of  bank- 


ruptcy, although  neither  of  the  part- 
ners lived  in  the  banking-boose.  Cmr- 
ming  ▼.  Baily,  86 

2.  One  of  three  partners,  bankers, 
lef  this  house  at  Bath,  and  went  to  Lon* 
don,  to  raise  funds;  and,  having  fail- 
ed in  his  efforts  to  do  so,  he  remained 
there  three  days: — Held^  that  the 
Jury  were  warranted  in  finding  that 
he  absented  himself  with  an  intent  to 
delay  his  creditors.  Ibid, 

8.  A  bill  of  exchange  is  a  chattel, 
and  within  the  third  section  of  the 
statute  6  Geo,  4,  c.  16 ;  and  a  fraudu- 
lent delivery  or  transfer  of  such  bill 
by  a  trader  to  a  creditor  constitutes 
an  act  of  bankniptcy.  Ibid. 

4.  The  plaintiff^  an  uncertificated 
bankrupt,  in  order  to  try  the  validity 
of  the  commission  issued  against  him, 
arrested  his  assignees,  upon  an  affida- 
vit that  they  were  indebted  to  him  for 
money  had  and  received  to  his  use. 
The  assignees  having  given  bail  to 
the  Sheriff,  the  Court  ordered  the 
bail-bonds  to  be  delivered  up  to  be 
cancelled,  on  their  entering  a  common 
appearance.  Chambers  v.  Bemasam, 

218 

5.  The  question,  when  a  trader 
ceases  to  trade,  is  purely  for  the  con- 
sideration of  the  Jury.  Dance  v. 
fVyatt,  201 

6.  An  insolvent  debtor,  in  his  peti- 
tion to  the  Insolvent  Court,  having 
stated  that  he  had  been  declared  a 
bankrupt: — Held,  that  the  provisional 
assignee  might  institute  proceedings 
to  try  the  validity  of  the  commission. 

Ihid. 

7.  The  plaintiff,  assignee  of  a  bank- 
rupt, having  died,  and  another  assig- 
nee having  been  appointed  in  his 
stead,  the  rule  to  enter  a  suggestion 
of  such  death  on  the  record,  in  pursu- 
ance of  the  statute  6  Geo.  4,  c.  16,  s. 
67,  is  absolute  in  the  first  instance. 
Westall  V.  Sturges,  217 

8.  An  execution  sued  out  upon  a 
final  judgment,  after  a  judgment  by 
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nil  £ciif  falls  within  the  proviso  of 
the  108th  section  of  the  statute  6  Geo. 
4,  c.  16,  which  comprises  all  judg- 
ments by  default,  and  cannot  be  re- 
strained to  judgments  by  default  by 
the  consent  or  collusion  of  the  parties; 
and  the  words  "  obtained  by  default, 
confession,  or  nil  dicil"  apply  to  a 
judgment  obtained  before^  as  well  as 
after  the  passing  of  the  act.  Cuming 
V.  fVeU/ord,  238 

0.  An  act  of  bankruptcy  by  lying 
in  prison  twenty-one  days,  under  the 
statute  6  Geo,  4,  c.  16,  s.  5,  does  not 
relate  to  the  first  day  of  the  imprison- 
ment, as  such  act  is  not  complete  un- 
til the  twenty-one  days  have  elapsed. 
Moser  v.  Newman^  333 

10.  A  commission  of  bankrupt 
was  sued  out  against  a  trader,  in 
1822,  when  a  deposition  was  made 
before  the  commissioners,  proving 
the  act  of  bankruptcy.  The  depo- 
nent died  shortly  afterwards,  and  no 
proceedings  were  taken  under  the 
commission  until  1 827.  The  deposi- 
tion was  not  enrolled  until  AfarcA, 
1828,  when  it  was  inrolled  in  the 
mode  prescribed  by  the  5  Geo.  2,  c. 
30,  s.  41,  and  also  under  the  95th 
section  of  the  statute  6  Geo,  4,  c.  16: 
— Heldf  that  the  deposition  was  not 
admissible  in  evidence,  the  statute  5 
Geo,  2,  having  been  repealed  by  the 
statute  6  Geo,  4;  and  diat  the  92nd 
section  of  that  statute,  which  makes 
depositions  conclusive  evidence  of  the 
matters  therein  contained,  is  prospec- 
tive, and  applies  only  to  commissions 
to  be  sued  out  after  the  passing  of 
that  act.  Key  v.  Goodwin,  341 

11.  Where  the  defendant  obtained 
his  certificate  as  a  bankrupt,  after  is- 
sue joined,  and  before  trial,  but  did 
not  plead  it  puis  darrein  continuance, 
and  the  plaintiff  proceeded  to  trial  and 
obtained  judgment — the  Court  refus- 
ed to  order  an  exoneretur  to  be  enter- 
ed on  the  bail  piece,  although  the 
plaintiff's  attorney  knew,  before  the 


trial,  that  the  defendant  had  got  hit 
certificate; — ^because  the  bail  were 
still  in  a  condition  to  render  the  de« 
fendant  Humphreys  v.  Knight,  370 

12.  But  held,  that  he  was  entitled 
to  be  discharged  on  a  summary  appli- 
cation to  the  Court  under  the  6  Geo* 
4,  c.  16,  s.  121.  S.  C.  S75 

13.  A  coach  proprietor,  after  com* 
mitting  an  act  of  bankruptcy,  which 
was  unknown  to  the  defendant,  re- 
quested him  to  accept  a  bill  of  ex- 
change for  98/.,  at  three  months'  date, 
for  his,  the  bankrupt's,  accommoda- 
tion. The  defendant  accepted  the 
bill,  which  the  bankrupt  immediately 
indorsed,  and  gave  to  a  creditor  in 
pajrment  for  com.  After  this  trans- 
action, but  on  the  same  day,  the  bank- 
rupt agreed  to  sell  the  defendant  four 
horses  for  70/.  as  part  of  the  amount 
of  the  acceptance.  But,  to  accom- 
modate the  bankrupt,  the  defendant 
allowed  him  to  run  the  horses  in  his 
coach  for  nearly  six  weeks;  at  the 
expiration  of  which  period  they  were 
delivered  to  the  defendant,  who  paid 
the  bill  when  it  became  due.  The 
Jury  found  that  the  sale  of  the  horses 
was  bond  fide,  and  returned  a  verdict 
for  the  defendant: — Held^  however, 
that  the  transaction  was  not  protect- 
ed by  the  82nd  section  of  the  6  Geo. 
4,  c,  1 6,  as  it  only  amounted  to  a  set- 
off of  the  price  of  the  horses  against 
a  by-gone  debt,  and  was  not  a  payment 
by  the  bankrupt  within  the  meaning 
of  the  act;  and  the  Court  directed  a 
new  trial.  Carter  v.  Breton,        424 

14.  A  general  plea  of  bankruptcy 
under  the  6  Geo.  4,  c.  16,  s.  126, 
must  pursue  the  words  of  the  statute, 
and  conclude  to  the  country.  Sheen 
V,  Garrett,  525 

15.  A  ship-broker  is  subject  to  the 
bankrupt  laws,  falling  within  the  de- 
scription in  the  2nd  section  of  the  6 
Geo.  4,  c.  16 — "  bankers,  brokers, 
and  persons  using  the  trade  or  profes- 
sion of  a  scrivener,  receiving  other 
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BANKRUPT. 


roen'8  moneys  or  estates  into  their 
trust  or  custody. "  Pott  v.  Turner ,  55\ 

16.  A  purchaser  is  not  bound  to 
take  a  doubtful  title.  Therefore, 
where  the  vendors  derived  title  under 
an  assignment  made  by  a  party  for 
the  benefit  of  his  creditors,  in  itself  an 
act  of  bankruptcy: — Held,  that  they 
could  not  compel  the  purchaser  to  ac- 
cept the  title,  without  proof  that  there 
was  no  creditor  in  a  situation  to  sue 
out  a  commission  against  the  assignor. 

Ibid. 

17.  The  husband  of  one  of  two 
co-heiresses  became  bankrupt  after 
an  abatement: — Held^  that  his  right 
to  bring  a  writ  of  entry  passed  to  his 
assignees  by  the  bargain  and  sale 
under  the  commission.  Mitchell  v, 
Hughes,  577 

18.  One  of  two  partners,  after  an 
act  of  bankruptcy  by  him  alone,  paid 
to  the  agent  of  a  creditor  a  debt  due 
from  the  firm,  the  agent  having  no- 
tice of  such  act  of  bankruptcy: — 
Held,  that  this  was  not  a  payment 
protected  by  the  82nd  section  of  the 
6  Geo,  4,  c.  1 6 ;  the  moiety  of  the 
partnership  property  belonging  to  the 
bankrupt  partner  being  by  the  act  of 
bankruptcy  vested  in  his  assignees; 
and,  as  to  the  moiety  of  the  solvent 
partner,  the  payment  being  made 
without  authority,  as  the  bankruptcy 
destroyed  the  implied  agency  result- 
ing from  the  partnership.  Craven  v. 
Edmondson.  622 

19.  The  assignees  of  a  bankrupt 
are  not  bound  by  a  sale  under  a  for^ 
mer  superseded  commission ;  but  may 
recover  back  the  property,  although 
the  purchase  were  strictly  bond  fide, 
Oould  V.  Shoyer,  635 

20.  A  bankrupt  cannot  be  called 
as  a  witness  either  to  support  or  to 
defeat  the  commission,  or  even  to  ex- 
plain a  doubtful  act,  which  might  or 
might  not  be  an  act  of  bankruptcy. 
Sayer  v.  Garnett,  734 

21.  A  trader,  in  a  state  of  insol- 


BILLS  OF  EXCHANGE. 

vency,  and  concealing  himsdf  from 
his  general  creditors,  after  a  secret 
act  of  bankruptcy,  in  part  payment  of 
a  debt,  delivered  a  bill  of  exchange  to 
a  creditor  who  was  acquainted  with 
his  place  of  retreat,  and  with  whom 
he  was  in  friendly  conunanication : — 
Held,  that  this  was  not  a  pa3mient 
protected  by  the  82nd  section  of  the 
statute  6  Geo.  4,  c.  16.  Bagnall  ?. 
Andrews,  839 

BARON  AND  FEME. 
See  Practice,  1. 

BILL  OF  EXCEPTIONS. 
See  Practice,  24. 

BILLS  OF  EXCHANGE. 

See  Agreement,  1. 

1.  A  bill  of  exchange  is  a  chattel, 
and  within  the  third  section  of  die 
statute  6  Geo.  4,  c.  16 ;  and  a  fraudu- 
lent delivery  or  transfer  of  such  bill 
by  a  trader  to  a  creditor,  constitutes 
an  act  of  bankruptcy.  Cummmg  ▼. 
Baily,  36 

2.  In  an  action  by  the  drawer 
against  the  acceptor  of  a  bill  of  ex- 
change, the  latter  obtained  a  rule  to 
stay  proceedings,  on  payment  of  debt 
and  costs,  and  the  delivery  of  the  bill 
to  him : — Held,  that  the  rule  was  com- 
plied with,  by  the  delivery  of  die  biU 
by  the  plaintiff,  although  he  had  ob- 
literated his  name  and  canceUed  the 
date ;  for,  if  the  defendant  had  wob- 
tained  an  injury  by  the  erasures,  he 
had  his  remedy  by  action.  Tomiins  v. 
Lawrence,  54 

8.  Although  the  2nd  section  of  the 
statute  1  &  2  Geo.  4,  c.  78,  requires 
an  acceptance  of  an  inland  bill  of  ex- 
change to  be  in  writing  upon  the  bill, 
yet  the  drawer,  in  an  action  against 
the  acceptor,  need  not  aver  in  1:^  de- 
claration that  the  acceptance  was  in 
writing.  Chaliev.BeUham^         275 
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4.  The  defendant  drew  a  bill  of 
exchange  upon  one  7".,  for  the  accom* 
modation  of  one  R.,  who  was  consi- 
derably indebted  to  the  plaintiff,  and 
who  procured  T.*8  acceptance: — 
Heldj  that  the  drawer  was  entitled  to 
notice  of  the  dishonour  of  the  bill, 
notwithstanding  the  acceptor  had  no 
assets  of  his  in  his  hands,  and  had  in- 
formed him,  prior  to  the  bill  becom- 
ing due,  that  he  would  not  provide 
for  it — he  having  a  reasonable  expec- 
tation that  it  would  be  provided  for 
by  /{.,  and  having  a  remedy  over 
against  him  in  case  he  was  called 
upon  to  pay  it.  Lafitie  v.  Slatieti  457 

5.  One  W.  drew  a  bill  upon  the 
defendant,  to  whom  he  was  in  the 
habit  of  consigning  goods  for  sale. 
The  bill  was  accepted,  but  neither 
party  at  the  time  knew  the  state  of 
the  account  between  them.  It  after- 
wards appeared  that  the  balance  of 
the  account  was  considerably  in  fa- 
vour of  the  defendant  when  he  accept- 
ed the  bill: — Hehl^  that,  notwith- 
standing, it  was  not  an  accommoda- 
tion bill.  Bagnall  v.  Andrews^     839 

BOND. 

See  Interest. 

1.  The  plaintiff  declared  in  debt 
on  a  bond  conditioned  for  payment  of 
1000/.  The  defendant  in  his  plea 
set  out  a  deed  poll,  which,  after  recit- 
ing that  the  plaintiff  would  become 
entitled,  on  the  decease  of  the  defen- 
dant, to  750/.,  in  right  of  the  plaintifTs 
wife,  by  virtue  of  a  deed  of  settle- 
ment on  her  marriage,  and  that  the 
defendant  had  given  a  bond  to  the 
plaintiff  for  1000/.  (the  bond  declared 
on),  the  plaintiff  and  his  wife  released 
the  sum  of  750/.,  and  the  plaintiff 
covenanted  that  he  would  not  require 
payment  of  the  1000/.  secured  by  the 
bond,  nor  claim  interest  for  the  same 
during  the  life  of  the  defendant;  and 
that,  in  case  the  bond  should  be  as- 
signed by  the  plaintiff,  and  the  de- 


fendant should  be  required  by  the  as*' 
signee  to  pay  the  principal,  the  plain- 
tiff would  pay  the  defendant  interest 
for  the  same  during  the  defendant's 
Y\ie:—Held,  that  the  deed  poll  did 
not  operate  as  a  defeasance  of  the 
bond,  and,  consequently,  that  it  was 
no  answer  to  an  action  by  the  assignee 
in  the  name  of  the  obligee.  Motley  v. 
Frear^  505 

• 

BROKER. 

1 .  A  ship-broker  is  subject  to  the 
bankrupt  laws,  falling  within  the  de- 
scription in  the  2nd  section  of  the  6 
Geo.4f  c.  16—"  bankers,  brokers,  and 
persons  using  the  trade  or  profession 
of  a  scrivener,  receiving  oUier  men's 
monies  or  estates  into  their  trust  or 
custody."  Pott  V.  TurneTf  551 

2.  The  plaintiff,  a  broker,  being 
employed  by  the  defendant  to  obtain 
freight  for  a  vessel,  entered  into  an 
agreement  for  a  charter-palrty  with 
one  E,  The  defendant  refiised  to 
ratify  the  contract: — HeU  that  the 
plaintiff  was  not  entitled  to  commis*- 
sion.  Broody,  Thomas f  732 

CAPIAS  AD  RESPONDENDUM. 

See  Practice,  12,  13,  42,  53. 

CAPIAS  AN  SATISFACIEN- 
DUM. 

See  Practice,  10,  19,  41,  51. 

CARRIER. 

1.  The  law  implies  a  duty  in  the 
owner  of  a  vessel,  whether  a  general 
ship,  or  hired  for  the  special  purpose 
of  the  voyage,  to  proceed  without  un- 
necessary deviation  in  the  usual  and 
customary  course.   Davis  v.  Garrett^ 

540 

2.  The  defendant  received  on  board 
his  barge  certain  lime  to  be  conveyed 
for  the^  plaintiff  from  Bewly  CM  to 
London.    The  roaster  deviated  nom 


902      CHARTER-PARTY. 


COSTS. 


the  usual  and  customary  course  of  the 
voyage,  without  any  justifiable  cause, 
and,  whilst  the  barge  was  out  of  her 
course,  she  encountered  a  storm,  and 
the  sea  communicating  witli  the  lime 
caused  it  to  ignite,  whereby  the  barge 
and  cargo  were  lost: — Held,  that  the 
damage  sustained  by  the  plaintiff  was 
sufficiently  proximate  to  the  wrongful 
act  of  the  defendant,  to  form  the  sub- 
ject of  an  action.  Davisv,GarreUf5^0 
3,  The  plaintiff,  who  was  about 
to  proceed  from  S.  to  London,  by  the 
defendants'  coach,  received  from  one 
C7.,  at  a  village  near  S.,  a  parcel  con- 
taining a  50/.  bank-note,  with  instruc- 
tions to  book  it  at  the  defendants*  of- 
fice at  S»  The  plaintiff  neglected  to 
book  the  parcel  at  S.,  but  placed  it  in 
a  carpet-bag  containing  wearing  ap- 
pirel.  The  bag  and  its  contents  were 
lost.  In  an  action  against  the  de- 
fendants for  negligence,  the  Jury  hav- 
ing returned  a  verdict  for  the  plain- 
tiff for  the  value  of  the  wearing-ap- 
parel only — The  Court  refused  to 
increase  the  verdict  by  the  amount  of 
the  note.  Miles  v.  Cattle,  630 

CERTIFICATE. 

See  Practice,  27. 

CHARTER-PARTY. 

See  Award,  3. 

1.  The  defendants  below  (ship-own- 
ers) chartered  a  ship  to  one  B.,  on  a 
voyage  to  Calcutta  and  back,  stipulat- 
ing (among  other  things),  that^.should 
have  the  command  of  the  vessel ;  and 
that  the  crew  and  all  the  ship's  stores 
should  be  provided  by  the  owners 
— B.  paying  a  freight  of  25*.  per  ton, 
per  month,  part  to  be  paid  in  cash  on 
executing  the  charter-party,  other 
part  by  bills  on  Calcutta,  and  the  ba- 
lance to  be  secured  by  the  transmis- 
sion of  the  bills  taken  for  the  home- 
ward freight  to  certain  persons  in 
London,  in  trust  to  pay  thereout  such 


balance  as  might  be  due  to  the  own- 
ers, and  to  pay  the  residue  to  B,  And 
it  was  further  provided,  that  an  agent 
should  be  put  on  board  by  the  own- 
ers, who  should  have  the  sole  ma- 
nagement and  superintendence  of  the 
ship's  stores  and  provisions;  and  that, 
if  B,  should  be  guilty  of  any  breach 
of  the  charter-party,  it  should  be  law- 
ful for  such  agent  to  appoint  anotlier 
commander.  The  plaintiffs  below 
(with  knowledge  of  the  above  charter- 
party)  shipped  goods  on  board  the 
vessel  in  the  East  Indies  for  London. 
These  goods  were  never  delivered 
pursuant  to  the  bills  of  lading: — 
Held,  that  B.  alone  was  responsible 
to  the  shippers  for  such  non-delivery, 
he  being  owner  of  tlie  vessel  pro  kdc 
vice,     Newberry  v.  Calvin,  876 

COGNOVIT. 

See  Costs,  1. 
Practice,  5, 

COMMISSION. 

See  Broker,  2. 

COMMON. 

See  Inclosure-Act. 
Trespass. 

CONDITION. 
See  Lease,  2. 

CONDITIONAL  PROMISE. 

See  Statute  op  Limitations,  1,  S,  5. 

COPYHOLD. 
See  Devise,  1,2. 

COSTS. 

1.  /.  ^.  having  given  a  co^riiow/ for 
a  certain  sum,  with  a  stay  of  execu- 
tion, afterwards  mortgaged  certain 
premises  as  a  security  for  the  payment 
of  that  sum,  and  it  was  provided, 
that,  in  case  of  default  of  payment,  it 
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should  be  lawful  for  the  mortgagee 
to  issue  execution  on  the  judgment, 
and  to  levy  the  costs  of  the  judgment, 
and  all  other  costs  and  charges  what- 
soever attending  the  same.  The  mort- 
gagee having  levied,  his  right  to  the 
goods  seized  under  the  writ  was  dis- 
puted in  an  action  brought  against 
him  by  the  assignees  of  the  mortga- 
gor, who  had  become  bankrupt ;  and 
they  having  obtained  a  verdict,  a  new 
trial  was  granted  on  the  application 
of  the  mortgagee,  in  which  he  suc- 
ceeded, on  the  ground,  that  the  mort- 
gagor was  not  a  trader  within  the 
bankrupt  laws : — Held,  that  the  mort- 
gagee could  not  claim  the  costs  of  the 
first  trial  from  the  mortgagor,  as  costs 
or  charges  attending  the  judgment  un- 
der the  cognovit*  Doe  d.  Holt  v.  Roe, 

177 

2.  The  mortgagor,  on  the  levy  be- 
ing made,  gave  the  Sheriff  notice  that 
the  goods  seized  belonged  to  him 
jointly  with  another  person,  upon 
which  the  Sheriff  impanneled  a  Jury 
to  determine  to  whom  the  property 
belonged : — Held,  that  the  mortgagee 
was  entitled  to  claim  of  the  mortga- 
gor the  costs  of  the  inquisition,  if  the 
mortgagee  had  paid  them  to  the  Sher- 
iff, and  the  Court  referred  it  to  the 
Prothonotary  to  ascertain  that  fact. 

Ibid. 

3.  In  an  action  of  debt  on  a  bail 
bond  against  three  defendants  jointly, 
one  of  them  pleaded  his  bankruptcy 
and  certificate  in  bar,  upon  which  the 
plaintiff  entered  a  nolle  prosequi  as  to 
him,  and  filed  a  replication  as  to  the 
two  others.  The  plaintiffs  had  notice 
that  one  of  the  defendants  had  be- 
come bankrupt  before  plea  pleaded : 
— Held,  that,  notwithstanding,  the 
latter  was  not  entitled  to  his  costs  un- 
der the  statute  8  Eliz.  c.  2,  s.  2. 
Booth  V.  Middlecoat,  183 

4.  The  plaintiffs  having  arrested 
the  defendant,  and  held  him  to  bail 
for  1123/.  and  consented  at  the  trial 
to  take  a  verdict  for  710/.,  they  hav- 


ing, at  the  time  of  the  arrest,  a  sum 
of  4071.  belonging  to  the  defendant 
in  their  hands : — Held,  that  he  was 
entitled  to  his  costs  under  the  statute 
43  Geo.  3,  c.  46,  s.  3,  as  the  balance 
was  the  sum  ultimately  due  to  the 
plaintiffs,  afler  deducting  the  latter 
sum,  although  the  account  on  which 
the  balance  was  due  was  a  joint  ac- 
count between  the  defendant  and  a 
third  person.  Forster  v.  Weston,  276 

5.  The  statute  8  &  9  Wtn.  3,  c.  11, 
s.  1,  does  not  extend  to  an  action 
on  the  case  for  a  malicious  prosecu- 
tion ;  although  the  plaintiff  allege  in 
his  declaration,  that  the  defendant 
maliciously  caused  him  to  be  appre- 
hended by  virtue  of  a  magistrate's 
warrant,  and  to  he  falsely  imprisoned^ 
and  detained  in  prison  for  a  long  time. 
Therefore,  where  one  of  four  several 
defendants  was  acquitted,  and  a  ver- 
dict was  entered  for  him  accordingly: 
— Held,  that  he  was  not  entitled  to 
his  costs  under  the  above  statute. 
Murray  v.  Nicholls,  280 

6.  In  a  joint  action  of  assumpsit 
against  three  defendants,  two  of  them 
pleaded  together,  and  the  third  by 
another  attorney.  The  two  former 
only  appeared  at  the  trial,  and  a  ver- 
dict having  been  found  for  the  de- 
fendanto  generally,  judgment  was 
signed  and  costs  taxed  by  these  two, 
and  paid  by  the  plaintiffs.  The  Court, 
on  the  motion  of  the  third  defendant, 
refused  to  direct  the  Prothonotary  to 
review  the  taxation,  and  allow  his 
costs.  Smith  v.  Campbell,  469 

7.  A  defendant  having  been  arrest- 
ed a  second  time  for  a  sum.  which  had 
been  demanded  in  a  former  action, 
wherein  he  had  before  been  held  to 
special  bail,  and  the  plaintiff  had  ob- 
tained a  verdict  for  a  part  of  his  de- 
mand, and  costs. — The  Court  ordered 
the  defendant  to  be  discharged  on 
filing  common  bail.  Hamiltonv.  Jones, 

868 

8.  A  bill  of  costs  for  business  done 
under  a  commission  of  bankruptcy 


need  not  be  deliveretl  ugned  bj  tbe  at- 
toroey  a  month  before  action  bronght  . 
HamUoK  v.  J<mtt,       868 


DEMLIERER. 

Ste  Plzadixo.  6,  7 
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COUNTY  COURT. 

1.  The  plaintiff  having  ligned  in- 
terlocutory judgment  in  a  county 
eoait  for  want  of  a  plea,  and  given 
the  defendant  notice  of  execntii^  a 
writ  of  inquiry,  the  defendant,  on  the 
day  prerionily  to  ita  execntion,  med 
out  a  writ  of  pofv  to  remove  d>ecaiwe 
in  thia  Contt: — Held  to  be  regnlar, 
ae  the  cause  might  be  rnnoved  at  any 
timo  before  the  Sheriff's  Jury  were 
awoni;  and  the  Court  refuied  to 
tmtxAt  procedendo.  Qodley  v.  Mart- 
den,  138 

COVENANT. 
See  Leabb,  1. 
I .  Tenant  for  life,  remainder  over, 
W  indenture  demised  to  the  leuee, 
hi*  executors,  &c.,  for  the  term  of 
fif^n  years,  without  any  express 
covenant  for  quiet  enjoyment.  The 
lessee  wa*  evicted  by  the  remainder- 
man, afW  the  death  of  the  tenant  for 
life,  but  before  the  expiratiun  of  the 
Qheta  years: — Held,  that  the  lessee 
could  not  maintain  an  action  of  cove- 
nant against  the  executor  of  the  ten- 
ant for  Ufa  in  respect  of  such  eviction. 
Adam  V.  Gibuey,  491 

DEAD  FREIGHT. 

See  AwABD,  3. 

DEBT. 
SeeVtLACticz,  16,  26. 

DECEIT. 
See  Action  oit  the  Case,  1,  3. 

DEED. 
See  AoEBSUEMT,  I. 


DEVISE. 

1.  Dense  to  two  trawces  and^ 

aJaBnktiatoTi  of  sod),  of  ^  the  le» 
lator**  freehold  iiiiwiiiftii.  and  abo 
all  bis  uoA  or  sbam  in  the  fimdi, 
and  all  moaey  in  hand  mm^  defats  dae 
to  hint,  and  all  shares  or  prmpfrtj 
whereof  he  might  be  poesewed  or  en- 
titled to,  upon  tnist  Cor  testaui's 
wife  and  efaiUren ;  the  hvAdU  to  be 
iM,  and  an  equal  dhrisioa  to  be 
■node  among  the  diiUren  and  theii 
heirs,  aAer  the  death  of  the  wife,  snd 
all  the  duldrcn  had  attained  the  age 
of  tweoty-ooe.  The  testator  afier- 
ward*  made  a  codicil,  by  whidi  be 
directed  his  copyhold  estate  to  be 
transferred  to  hu  wife  until  the  ex- 
piration of  the  leases,  and,  aflcr  that 
time,  as  soon  as  conTenicnti  or  wkh- 
tn  one  year,  to  be  scdd  for  the  bene- 
fit of  the  diildroi  and  their  bcin, 
as  directed  n  the  wiD: — Held,Jnl, 
that  the  copyhold  estate  dU  not  pass 
to  the  trustees  by  the  will  or  codtcil ; 
and  tecondly,  that  the  interest  of  the 
wife  in  audi  estate  detennined  on  tbe 
expiratioo  of  the  leaaes.  Ckapmtm  v. 
Prickett,  404 

2.  A  testator,  after  directing  that 
his  debts  should  be  paid,  ai^  giring 
various  pecuniary  legacies  to  hi*  diil- 
dren,  gave  and  bequeathed  to  Im  wi- 
dow "  the  whole  of  bis  remainit^ 
property,  in  the  Bank  of  Mnglmud  or 
otherwise,  and  also  a  freehc^  house 
in  St.  B. ,-  also  a  freehold  estate  ia 
St.  J.  (with  other  freehold  landi 
enumerated);  also  a  copyhold  estate 
of  the  manor  of  £.£.;  also  a  lease- 
hold estate  in  St.  A.,  with  alt  rigid 
oad  title  to  the  t<nte:—Held,  that 
the  widow  took  an  estate  in  fee-sinple 
in  the  frediold,  and  a  custMnary  fee 
in  the  copyhold  estate.  Skmrp  *. 
Siarp,       .  «U 


EJECTMENT. 

.  Testator  devised  all  his  real  and 
«nal  estate  "  unto  the  heir-at' 
of  Mrs.  /J.,  of  5.,  in  the  county 
\ ;"  and,  in  case  such  heir-at-law 
lid  die  without  issue,  then  **  to 
next  heir-at-law  of  the  said  Mrs. 
and  his  or  her  issue.''  Mrs.  R., 
5.,  was  living  at  tlie  time  of  the 
h  of  the  testator: — Held,  that  the 
•t  son  of  Mrs.  R.  took  an  estate 
in  the  real  estates  devised  by  the 

will,   as  heir-at-law.    Carne  v.   I 
A,  862 

DISTRESS. 
See  Action  on  the  Case,  4. 

EJECTMENT, 

See  Evidence,  4. 
Practice,  17. 

.  Service  of  a  copy  of  a  declara- 
1  and  notice  in  ejectment  on  a  wo- 
i  upon  the  premises,  who  repre- 
«d  herself  to  be  the  wife  of  the 
int  in  possession: — Held  suffi- 
it.  Doe  d.  Walker  v.  Roe,         1 1 

•  A  notice  to  a  weekly  tenant, 
«e  tenancy  commenced  on  a  fVed- 
lay,  to  quit  on  Friday,  provided 
tenancy  commenced  on  a  Friday, 
otherwise,  at  the  end  of  his  ten- 
y,  next  after  one  week  from  the 
5  of  the  notice: — Held  sufficient, 
f  d.  Campbell  v.  Scott,  20 

•  In  shewing  cause  against  a  rule 
in  ejectment,  under  the  statute 

'eo.  4,  c.  879  calling  on  the  tenant 
mdertake,  in  case  a  verdict  should 
s  for  the  plaintiff,  to  give  him 
gment  of  the  term  next  preceding 
time  of  trial,  and  to  enter  into  a 
3gnizance  for  the  costs,  an  affida- 
it  of  the  tenant  was  produced, 
ich  stated,  that,  on  the  28th  Sep- 
ber,  he  received  a  notice  to  quit 
the  25th  March  followinff^  and 
t  the  plaintiff's  steward  had  after- 
fds  agreed,  by  parol,  to  re-let  him 
premises,  and  that  he  had  held 
m  under  such  parol  agreement : — 
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Held,  first,  that  the  notice  to  quit, 
being  for  a  customary  half  year,  was 
sufficient ;  and  secondly,  that  the  affi- 
davit by  the  tenant  was  not  sufficient- 
ly precise,  as  he  should  have  stated 
for  what  period,  or  on  what  terms,  he 
retook  the  premises  under  the  parol 
agreement.    Roe  d.  Dwant  v.  Doe^ 

891 

4.  The  Court  will  not  permit  a 
mortgagee  to  come  in  and  defend  as 
landlord  in  an  action  of  ejectment, 
under  the  statute  11  Geo.  2,  c.  19,  a. 
13,  unless  he  shews  that  the  applica- 
tion is  made  at  his  instance  and.  re- 
quest, and  that  he  is  bond  fide  inter- 
ested in  the  result  of  the  suit.  Doe 
d.  Pearson  v.  Roe,  487 

5.  In  ejectment,  where  the  tenant 
has  been  admitted  to  defend,  and  has 
entered  into  the  recognizance  to  pay 
damages  and  costs,  m  pursuance  of 
the  statute  1  Geo.  4,  c.  87,  s.  1,  in  in- 
titling  such  recognizance,  the  name  of 
the  tenant  should  be  inserted  in  place 
of  that  of  the  original  nominal  de- 
fendant. Roed.DurantY.Doe,     581 

6.  In  ejectment,  where  the  defen- 
dant has  given  the  undertaking  to  giv6 
the  plaintiff  judgment  of  the  term 
preceding  the  trial,  in  case  he  shall 
obtain  a  verdict,  and  has  also  entered 
into  the  recognizance,  with  two  sure- 
ties, to  pay  costs  and  damages,  both 
which  are  required  by  the  1  Geo.  4, 

c.  87,  s.  1,  he  cannot  afterwards  sue 
out  a  writ  of  error  upon  the  judg- 
ment, so  as  to  operate  a  stay  of  pro- 
ceedings, without  entering  into  a  fur- 
ther recognizance  with  two  sureties, 
with  condition  pursuant  to  the  provi- 
sions of  the  16  &  17  Car.  2,  c  8,  s. 

d.  Roe  A.  Dwant  V.Moore,         761 

EMBLEMENTS. 

1.  A  lease  of  lands  contained  a  con- 
dition, *'  that,  if  the  lessee  shoukl 
commit  an  act  of  bankruptcy  where- 
on a  commission  should  issue,  and  he 
should  be  declared  a  bankrupt,  or  if 
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he  should  hecome  insolvent,  or  incur 
any  debt  upon  which  any  judgment 
should  be  signed,  entered  up,  or  given 
against  him,  and  on  which  any  writ 
of  fieri  facias^  or  any  other  writ  of 
execution,  should  issue,  it  should  be 
lawful  for  the  lessor  to  re-enter  into 
the  demised  premises,  and  the  same 
again  to  have,  re- possess,  and  enjoy, 
as  in  his  former  estate."  The  tenant 
gave  a  warrant  of  attorney,  upon 
which  judgment  was  entered  up,  and 
his  goods  taken  in  execution  and  sold, 
and  a  commission  of  bankrupt  after- 
wards issued  against  him.  The  les- 
sor entered  for  the  forfeiture : — Held, 
that  he  was  entitled  to  the  emble- 
ments. Davis  y.EyUmt  820 

ENTRY,  WRIT  OF. 
See  Writ  of  Entry. 

ERROR,  WRIT  OF. 
See  Ejectment,  6. 

EXECUTION. 
iS^ePRAcncB,  5,10, 19,50,41,45,51. 

EVICTION. 
See  Covenant. 

EVIDENCE. 

See  Attorney,  2. 

1.  If  a  person  who  is  called  as  a 
witness  may  receive  an  immediate 
benefit  or  injury  by  the  determina- 
tion of  the  cause  in  which  he  is  call- 
ed, his  testimony  is  not  admissible: 
— therefore,  a  remainder-man  in  tail 
is  not  a  competent  witness  for  a  prior 
tenant  in  tail,  in  ejectment  brought 
by  the  latter  to  try  the  validity  of  a 
recovery  suffered  by  a  former  tenant 
in  tail.  Doe  d.  Lord  Teynham  v. 
Tyler,  29 

2.  Proof  that  the  plaintiffliad  been 
made  the  subject  of  laughter  at  a 


pubUc  meeting,  is  admissible,  as  iden- 
tifying him  with  the  subject  of  the  li- 
bel, and  as  a  proof  of  the  conse- 
quences which  had  necessarily  result- 
ed  to  him  from  its  publication.  Cook 
V.  Ward,  99 

S.  An  examined  copy  of  an  affida- 
vit filed  by  the  proprietor  of  a  news- 
paper at  the  stamp-office,  did  not  cor- 
respond in  terms  with  the  title  of  the 
paper  when  produced  in  evidence, 
but  the  sub-distributor  of  stamps  pro- 
duced the  paper  in  which  the  allied 
libel  was  published,  and  said  that  he 
beheved  that  the  defendant  was  the 
proprietor,  and  that  he  had  accounted 
and  paid  duties  on  advertisements  in- 
serted therein: — Heldj  that  it  was 
sufficient  evidence  to  go  to  a  Jury,  of 
a  pubhcation  by  the  defendant.  Ihid 

4.  In  ejectment,  one  of  the  plain- 
tiflTs  witnesses  stated,  on  cross-ezi- 
mination,  that  he  had  prepared  an 
agreement  or  lease  in  writing,  be- 
tween the  plaintiff  and  A.  7".,  i^ative 
to  the  premises  sought  to  be  recover- 
ed, and  that  he  had  heard  the  latter 
say,  that  he  held  the  premises  under 
the  plaintiff*,  but  not  that  he  held  un- 
der the  agreement; — Held^  that  ne- 
vertheless the  plaintiff  was  bound  to 
produce  the  agreement,  as  its  exist- 
ence was  shewn  by  one  of  his  own 
witnesses.  Fenn  d.  Thomas  v.  Grif- 
fiths,  299 

5.  A  commission  of  bankrupt  was 
sued  out  against  a  trader,  in  1822, 
when  a  deposition  was  made  before 
the  commissioners,  proving  the  act  of 
bankruptcy.  The  deponent  died  short- 
ly afterwards,  and  no  proceedings 
were  taken  under  the  commission  un- 
til 1827.  The  deposition  was  not 
enrolled  until  March,  1828,  when  it 
was  inroUed  in  the  mode  prescribed 
by  the  5  Geo.  2,  c  80,  s.  41,  and  al- 
so under  the  95  th  section  of  the  sta- 
tute 6  Geo.  4,  c.  16  i—Held,  that  die 
deposition  was  not  admissible  in  evi- 
dence, the  sutute  5  Geo.  2  having 


EXONERETUR. 

been  repealed  by  the  atatuie  S  Geo.  4, 
"  C.16;  and  that  the  9:2n<]  section  of  that 
atatuie,  which  makes  depoaitions  con- 
clusive evidence  of  the  mattera  there- 
in contained,  is  prospective,  and  ap- 
plies cMily  to  commissions  to  be  sued 
out  af^r  the  paanngoftbat  act.  Key 
V.  Goodwin,  341 

6.  Qmere,  trhether  a  paper  con- 
taining entries  of  accounts  by  a  de- 
ceased stcnard,  who  debited  himself 
with  sums  received  on  the  one  side, 
and  discharged  )iimaelf  by  disburse- 
ments on  the  other,  and  at  the  end 
was  an  entry  in  hta  handwriting,  stat- 
ii^  that  he  had  paid  the  balance  to 
his  employer,  is  admissible  in  evi- 
dence! Doe  d.  Lord  Tet/nham  v. 
Tyler,  377 

7.  Where  a  witness  remains  in 
Court  afler  an  order  has  been  made 
requiring  all  witnesses  to  retire,  it  is 
in  the  discretion  of  the  Judge  at  Ni- 
*i  Print  to  admit  or  reject  his  testi- 
mony, according  to  circumaiances. 
Parker  v.  M'fVilliaia,  480 

8.  A  bankrupt  cannot  be  called  as 
a  witness  either  to  support  or  to  de- 
feat the  commission,  or  even  ta  ex- 
plain a  doubtful  act,  which  might  or 
might  not  be  an  act  of  bankruptcy. 
Sayer  v.  Garnett,  7S4 

9.  To  take  a  case  out  of  the  sta- 
tute of  limitations,  the  plaintiff  offer- 
ed to  prove  by  oral  testimony  a  writ- 
ten promise,  conformable  to  the  9 
Geo.  4,  c.  14,  the  document  itself  be- 
ing lost: — Held,  that  such  secondary 
evidence  was  admissible.  Haydon  v. 
}¥iUiamt.  811 


EXCESSIVE  DISTRESS. 
See  Action  on  the  Case,  4. 

EXONERETUR. 
Set  Pkactice,  H. 


FALSE  REPRESENTATION. 
See  Action  on  the  Case,  I,  3. 

FIERI  FACIAS. 

See  Practice,  30. 

FINES  AND  RECOVERIES. 

1.  By  rule  of  Court,  Mich.  39 
Geo.  3,  all  captions  of  fines  in  Scot- 
land must  be  taken  before  advocates 
and  clerks  lo  the  signet.  But  where 
the  property  was  of  small  value,  and 
the  deforciants  (ten  in  number)  lived 
at  a  great  distance  from  Ediaimrgb, 
and  the  dedimut  was  directed  to  four 
commissioners,  one  of  whom  was  a 
magistrate  and  a  notary  pubhc,  the 
Court  permitted  the  fine  to  pass. 
Hack,  plaintiff;  M'Qregor  and  odiers, 
deforciants,  9 

2.  ITie  Court  permitted  a  recovery 
to  pass,  although  the  warrants  of  at- 
torney of  four  vouchees  were  on  two 
separate  pieces  of  parchment.  Saie- 
bridge,  demandant;  Jeyet,  tenant j 
/'(irjonj  and  others,  vouchees,     119 

3.  The  Court  refused  to  allow  a 
line  lo  be  perfected,  where,  through 
the  negligence  of  the  clerk  of  the  at- 
torney to  whom  it  had  been  entrusted, 
the  papers  had  been  mislaid  before 
the  fine  had  reached  the  Chirogra- 
pher't  office.  Hooper,  plaintiff; 
Green,  deforciant,  521 

4.  The  acknowledgment  of  a  war- 
rant of  attorney  for  suffering  a  reco- 
very in  IVale*  may  be  taken  by  an 
attorney  of  the  Court  of  Great  Ses- 
sions, although  the  tenant  lo  the  prcc- 
cipe  do  not  reside  within  the  princi- 
pality. Z)iirirf,  demandant;  i)anrittn*, 
tenant;  £Danj,  vouchee,  789 

FIXTURES. 

See  Lakolobo  and  Timakt,  2. 
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INFANT. 


IN&OLVENT  DEBTOR. 


FORFEITURE. 
See  Lease,  2. 

GUARDIAN. 

1.  Where  an  infant  sues  by  guar- 
dian, who  is  sworn  to  be  in  insolvent 
circumstances^  the  Court  will  require 
him  to  give  security  for  costs.  Mann 
V.  Berthen,  215 

HEIR-AT-LAW. 
See  Devise. 

HOLY  THURSDAY. 

See  Practice,  50. 

HUSBAND  AND  WIFE. 
See  Practice,  1. 

INCLOSURE  ACT. 

1.  In  replevin  for  seizing  cattle  al- 
leged to  be  damage  feasant^  the  plain- 
tiff pleaded  a  right  of  common  over 
the  locus  in  quo,  awarded  him  by  the 
commissioners  under  an  act  for  in- 
closing the  waste  lands  of  G,,  by 
which  the  award  of  the  commission- 
ers was  declared  to  be  final  unless  ap- 
pealed from  by  an  action  upon  a 
feigned  issue  to  be  brought  at  the 
next  or  the  following  Assizes: — 
Held,  firsts  that,  after  the  expiration  of 
the  time  limited  for  disputing  the 
award,  the  original  right  of  common 
of  the  plaintiff  could  not  be  called  in 
question — secondly,  that  the  corpora- 
tion of  G,,  who  were  mentioned  in 
the  act  as  lords  of  the  manor,  and  re- 
ceived under  it  an  allotment  in  lieu  of 
their  manorial  rights,  were  bound  by 
the  act,     Phillips  v.  Maiie,  770 

INFANT. 
1.  Where  an  infant  sues  by  guar- 


dian, who  is  sworn  to  be  in  insolvent 
circumstances,  the  Court  will  require 
him  to  give  security  for  costs.  Mom 
v.  Berthen,  215 

INSOLVENT  DEBTOR. 
^'ee  Landlord  and  Tenant,  3. 

!•  A  warrant  of  attorney  executed 
by  a  trader  to  one  of  his  creditors, 
authorized  him  to  enter  vp  judgment 
and  sue  out  execution  forthwith,  and 
he  did  so  four  days  at\er  the  instm- 
ment  was  executed,  and  the  Jury 
found  that,  when  it  was  f^ven,  die 
defendant  meant  to  take  the  beneit 
of  the  Insolvent  Debtors'  Ast:-^ 
Heldf  to  be  a  charge  upon,  or  ass^a- 
ment  of  the  estate  and  effects  of  ^ 
inscdvent,  within  the  Sftnd  seetion  of 
the  statute  7  Geo,  4,  c  67,  and  void 
as  against  the  assignees  of  the  insol- 
vent.    Sharpe  v.  Thonuu^  87 

2.  The  assignment  of  an  insolvent's 
estate  and  e&cts  to  the  provisional 
assignee  gives  him  a  right  to  sue,  and 
the  1 6th  section  of  the  statute  7  Geo.  4, 
c.  57,  which  enacts,  that  it  shaD  be 
lawful  for  such  assignee  to  sue  in  his 
own  name,  if  the  Covri  shall  so  or" 
der^  is  only  affirmative  of  his  r%bt, 
and  it  is  not  necessary  that  he  should 
previously  obtain  the  order  of  the 
Court  for  that  purpose.  Dance  n 
Wyatt,  «01 

S.  An  insolvent  debtor,  in  his  pe* 
tition  to  the  Insolvent  Court,  having 
stated  that  he  had  been  declared  a 
bankrupt: — Held^  that  the  provi- 
sional assignee  might  institute  pro- 
ceedings to  try  the  validity  of  the 
commission.  Ilnd. 

4.  The  plaintiff,  being  in  prison 
for  debt,  assigned  all  his  effects  to 
the  provisional  assignee,  and  was 
afterwards  discharged  under  the  In- 
solvent Debtors'  Act.  During  the 
time  of  his  imprisonment,  the  defen- 
dants, as  agents  of  his  landbrd,  broke 
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open  the  outer  door  of  his  house,  no 
one  being  within,  and  distrained  his 
furniture  for  rent  in  arrear.  The 
plaintiff,  when  he  went  to  prison,  led 
his  wife  in  possession  of  the  house, 
but  she  had  left  it  on  a  vbit  three 
days  before  the  distress  was  made: — 
Heldy  that  the  interest  in  the  house 
being  vested  in  the  provisional  as- 
signee by  the  assignment,  the  plaintiflT 
had  not  a  property  in  the  goods,  or  a 
constructive  possession,  so  as  to 
maintain  trespass  against  the  defen- 
dants for  breaking  into  his  house,  un- 
less he  shewed  that  his  wife  had  con- 
tinued in  poasesMon  with  the  aasent 
of  the  assignee.   Topham  v.  Dent^  S64 

5.  The  defendant,  a  prisoner  in  a 
county  gaol,  was  brought  up  under 
the  Lords'  Act  before  a  Judge  at  the 
Assizes,  who,  after  examining  the 
note  for  the  payment  of  his  allow- 
ance, and  the  affidavit  verifying  the 
plaintifTs  signature  to  the  note,  or- 
dered the  defendant  to  be  remanded. 
The  Court  held,  that  the  decision  of 
the  Judge  was  final  as  to  the  remand- 
ing the  defendant,  and  that  they  had 
no  power  to  interfere  or  direct  him 
to  be  discharged,  unless  the  party  at 
whose  suit  he  was  in  custody  had  not 
complied  with  the  terms  of  the  note, 
after  the  defendant  had  been  so  or- 
dered to  be  remanded.  Briggs  v. 
Sharpe,  269 

6.  A  prisoner  charged  in  execution 
for  a  debt  under  300/.,  and  afterwards 
for  another  debt  of  500/.,  may  still 
be  brought  up  under  the  compulsory 
clauses  of  the  Lords'  Act,  at  the  suit 
of  the  execution-creditor.  Womer* 
sley  v.  Bousjield,  5SS 

7.  A  prisoner  brought  up  under 
the  compulsory  clauses  of  the  Lords' 
Act,  in  Trinity  Term,  and  remanded, 
was  ordered  to  be  brought  up  again 
in  the  following  term,  notwithstand- 
ing that  more  than  the  sixty  days  al- 
lowed by  the  statute  would  then  have 
elapsed.   S.  C.  539 

MN  N  2 


INSPECTION  OF  PAPERS. 

1.  A  rated  parishioner  having  sued 
the  churchwardens  in  trespass  for 
turning  him  out  of  a  vestry  room  :^ 
Held^  that  he  had  a  right  to  inspect 
and  take  extracts  from  the  pariah 
books,  without  paying  any  costs  to 
the  person  producing  them.  Newell 
V.  Simpkin,  394 

3.  The  plaintiff  in  his  declaration 
alleged,  that  the  defendant  had  agreed 
to  take  him,  the  plaintiff,  into  his,  the 
defendant's,  service  for  a  year,  and, 
at  the  expiration  of  that  period,  to 
take  him  into  partnership.  Pleas, 
Jirst^  the  general  issue;  secondly ,  that 
there  was  no  agreement  or  memoran- 
dum in  writing,  as  required  by  the 
statute  of  frauds.  Replication,  that 
there  was  an  agreement  in  writing; 
on  which  issue  was  joined: — Heul^ 
that  the  defendant  was  entitled  to  in- 
spect the  agreement,  although  it  was 
sworn  that  it  consisted  only  of  a  let- 
ter written  by  the  defendant's  agent. 
Blogg  v.  Kent,  433 

3.  The  defendants  were  sued  as 
directors  of  an  incorporated  company,' 
for  mismanagement  of  the  coropanj^i 
affairs.  The  Court  refused  to  allow 
them  to  inspect  the  books  kept  by  the 
company  during  the  period  of  their 
directorship,  the  affidavit  of  the  mo- 
tion not  stating  such  inspection  to  be 
material  or  necessary  to  their  defence 
to  the  action.  Imperial  Qat  Com* 
pany  v.  Clarke^  727 

INTEREST. 

1.  Interest  is  only  allowed  by  law 
upon  mercantile  securities,  or  in  those 
cases  where  there  has  been  an  express 
promise  to  pay  interest,  or  where  such 
promise  is  to  be  implied  from  th» 
usage  of  trade  (as  in  the  case  of  bills 
of  exchange,  &c.,)  or  other  >circum- 
stances.     Foster  v.  Weston^  589 

2.  A.i  B.f  and  C,  by  an  instrument 
under  seal,  engaged  to  pay  to  the 
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plaintiffs  1500/.,  in  goods,  in  equal 
payments,  at  three,  five,  and  seven 
months;  in  failure  of  which  they 
thereby  rendered  themselves  liable 
"  to  be  sued  and  proceeded  against^br 
the  amount  i^—Held,  that  this  con- 
tract did  not  entitle  the  plaintiffs  to 
interest  upon  the  amount  from  the  re- 
spective days  of  payment.  Fouler  v. 
ffe»/OJi,  589 

INTERESTED  WITNESS. 
See  Evidence,  1,6,  8. 

JOINT-STOCK  COMPANY. 

1.  Certain  persons  met  for  the  pur- 
pose of  forming  a  joint-stock  com- 
pany.  Directors  were  appointed,  and 
advertisements  and  a  prospectus  were 
issued,  describing  the  company  as  hav- 
ing a  capital  of  600,000/.,  divided  into 
12000  shares  of  50/.  each,  and  stat- 
ing that  the  concerns  of  the  company 
were  to  be  regulated  by  a  deed  of 
settlement  and  an  act  of  Parliament; 
and  that  all  persons  who  did  not  exe- 
cute the  deed  within  thirty  days  affer 
it  was  ready,  were  to  forfeit  all  share 
and  interest  in  the  concern.     No  act 
of  Parliament  was  ever  applied  for. 
About  7500  shares,  in  all,  were  al- 
lotted.  One  third  of  the  shareholders 
only  paid  the  first  deposit  on  their 
shares;  one  sixth  paid  the  second; 
and  only  sixty-five  signed  the  deed 
(amongst  whom  was  one  of  the  de- 
fendants).     A  book  containing  the 
names  of  the  shareholders  (those  of 
the  defendants  among  the  rest),  was 
prepared  by  the  secretary,  and  shewn 
by  him  to  the  plaintiffs,  as  an  induce- 
ment to  them  to  trust  the  company; 
but  it  did  not  appear  that  this  was 
done  with  the  knowledge  or  assent  of 
the  defendants.    A  further  advertise- 
ment was  afterwards  issued  by  the  di- 
rectors, declaring  the  shares  of  those 
who  had  neglected  to  pay  tlie  instal- 
ments to  be  forfeited: — HeUf^   that 


the  mere  circumstance  of  applying 
for  shares,  and  paying  the  deposit 
thereon,  did  not  constitute  the  de- 
fendants partners  in  the  concern,  they 
not  having  signed  the  deed«  or  done 
any  other  act  to  identify  themselves 
with  the  company ;  and  that  the  fact 
of  their  names  appearing  (withoat 
their  knowledge   or  assent)  in  the 
book  shewn  to  the  plaintiffii  was  not 
a  holding  of  themselves  oat  to  the 
world  as  partners,   so  as  to  render 
them  liable  for  the  debts  of  the  com- 
pany.    Fox  V.  Clifton^  676 
2,  The  defendants  were  appointed 
directors  of  a  joint-stock  company  for 
supplying  the  town  of  BrighUm  widi 
water,  attended  meetings  of  the  di- 
rectors, and  accepted  and  paid  the 
first  instalment  upon  the  number  of 
shares  required  to  qualify  them  to  act 
as  directors.     The  resolutions  enter- 
ed into  at  the  first  formation  of  the 
company,  and  the  prospectus  subse- 
quently issued,  stated  that  an  act  of 
Parliament  would  be  applied  for  to 
regulate  and  establish  the  company. 
After  the  defendants  had  ceased  to 
attend  meetings  of  the  company,  the 
directors  advertised  for  tenders  for 
the  excavation  of  reservoirs,  and  em- 
ployed the  plaintifiT  to  do  the  neces- 
sary works: — Held^  that  the  defen- 
dants (they  having  once  accepted  the 
office  of  directors,  and  not  having 
since  done  any  act  to  divest  them- 
selves of  the  responsibility  attached 
to  that  character)  were  liable  to  the 
plaintiff*  for  the  work  done  by  him, 
although  they  were  not  actually  par- 
ties to  the  contract,  and  although  do 
act  of  Parliament  for   incorporating 
the    company   had     been    obtained. 
Douhleday  v.  Musketi^  750 
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1.  A  notice  to   a  weekly  tenaot, 
whose  tenancy  commenced  on  a  Wed' 
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nesday,  to  quit  on  Friday^  provided 
his  tenancy  commenced  on  a  Friday, 
or  otherwise  at  the  end  of  his  tenancy 
next  after  one  week  from  the  date  of 
the  notice : — Held  sufficient.  Doe  d. 
Campbell  v.  Scott,  20 

2.  A  pump  erected  by  a  tenant,  and 
so  fixed  as  to  be  removable  without 
injury  to  the  freeliold,  may  be  taken 
away  by  him  at  the  expiration  of  his 
term,  as  being  an  article  of  domestic 
use  or  convenience.  Grymes  v.  Bow* 
eren,  143 

3.  The  statute  8  Anne,  c.  14,  s.  1, 
which  entitles  a  landlord  to  a  year's 
rent  on  an  execution  sued  out  against 
his  tenant,  applies  only  to  cases  where 
the  judgment  creditor  claims  adverse- 
ly to  the  landlord,  and  not  where  the 
execution  is  sued  out  at  the  instance 
of  the  landlord  himself.  Therefore, 
where  a  creditor  signed  judgment  on 
a  warrant  of  attorney,  and  levied  un- 
der ajf./fl.  for  the  amount,  after  the 
tenant  had  become  insolvent  and  sur- 
rendered himself  to  prison,  where  he 
remained  until  he  was  discharged  by 
the  Insolvent  Debtors'  Court: — Held, 
that  the  landlord  could  not  retain  a 
year's  rent  which  was  paid  over  to 
him  by  the  SherifTs  officer  from  the 
proceeds  of  the  sale,  and  that  the  as- 
signees of  the  insolvent  were  entitled 
to  recover  it  back  in  an  action  for 
money  had  and  received.  Taylor  v. 
Lanyon,  3 1 G 

4.  A  notice  served  on  the  28th 
September,  requiring  the  tenant  to 
quit  on  the  25th  March  following,  is 
sufficient — it  being  a  customary  half 
year.     Roe  d.  Durant  v.  Doe,        39 1 

5.  The  plaintiff  being  desirous  of 
taking  apartments  of  one  B.,  but  not 
willing  to  do  so  unless  the  defendant, 
the  superior  landlord,  would  relieve 
him  from  the  risk  of  having  his  goods 
distrained  for  B,*s  rent,  the  defendant 
engaged,  that,  as  long  as  the  plaintiff 
paid  B,  his  rent,  he  (the  defendant) 
would  never  trouble  the  plaintiff  or 


his  property.  The  plaintiff  accord- 
ingly entered,  but  failed  in  the  due 
payment  of  his  rent  i^Held,  that  the 
landlord's  right  of  distress  was  not 
taken  away,  notwithstanding  that  the 
plaintiff  had,  before  the  distress  made, 
tendered  to  B,  the  balance  of  rent  due 
to  him.     Welsh  v.  Rose,  484 

LEASE. 

See  Covenant. 

] .  A,,  by  indenture  of  lease — re- 
citing that  the  lessees  had,  by  and  with 
the  permission  of  the  lessor,  and  of 
IV,  S.  and  C.  F.  F.  (the  owners  of  the 
other  two  tliird  parts  of  the  demised 
premises),  taken  down  a  smelting- 
mill  belonging  to  them,  situate  upon 
part  of  the  waste  of  certain  manors, 
and  that  the  lessees  did  engage  to  erect, 
at  their  own  expense,  a  smeUing-mill 
of  larger  dimensions  upon  another 
part  of  the  waste,  which  mill,  &c.,  it 
nad  been  agreed  should  be  the  pro- 
perty of  the  lessor,  fV.  S.,  and  C.F.F,, 
in  lieu  of  the  said  mill,  8ic.,  so  taken 
down  — demised  to  the  defendant  and 
five  others  an  undivided  third  part  of 
and  in  all  and  singular  the  mines,  &c., 
then  opened  or  discovered,  or  which 
during  the  continuance  of  the  demise 
might  be*  discovered  under  the  said 
waste;  and  also  all  smelting-mill^ 
&c. ,  situate  upon  the  said  waste :  with 
liberty  to  the  lessees  to  sink  shafts,  and 
also  to  erect  or  build  upon  any  part  of 
the  waste  all  such  smelting-miils  and 
other  buildings  as  might  be  requisite 
or  necessary  for  working  the  mines, 
and  washing!  dressing, &c.,  theoreand 
minerals  raised  therefrom:  and  the 
defendant  covenanted  with  the  lessor, 
his  heirs  and  assigns,  that  the  lessees 
should  keep  the  smelting-mill  engaged 
to  be  erected  by  them,  and  all  other  the 
buildings  already  erected,  and  which 
should  during  the  continuance  of  tlie 
demise  be  erected  near  to  the  said 
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mill,  and  all  watercourses,  &c.,  in 
good  and  sufficient  repair,  and  yield 
up  the  same  in  good  repair  at  the  ex- 
piration of  the  term: — I/eld,  Jirst, 
that,  upon  this  deed,  an  implied  co- 
venant arose  on  the  part  of  the  de- 
fendant to  erect  the  smehing-mill,  so 
as  to  enable  A,,  the  lessor,  to  sue  for 
a  breach  thereof — Secondly y  that  such 
covenant  ran  with  the  land,  inasmuch 
as  It  affected  the  mode  of  enjoying 
the  demised  premises;  and  therefore 
that  an  action  of  covenant  might  be 
maintaiDed  for  the  breach  by  an  as- 
signee of  the  reversion.  Easterby  v. 
Sampsonf  601 

2.   A  lease  of  lands  contained  a 
conditioD,  "  that,  if  the  lessee  should 
commit  an  act  of  bankruptcy  whereon 
a  commission  should  issue,  and  Jie 
fhonld  be  declared  a  bankrupt,  or  if 
be  should  become  insolvent,  or  incur 
any  debt  upon  which  any  judgment 
should  be  signed,  entered  up,  or  given 
against  him,  and  on  which  any  writ 
oi  fieri  facias,  or  any  other  writ  of 
execution,  should  issue,  it  should  be 
lawful  for  the  lessor  to  re-enter  into 
the  demised  premises,  and  the  same 
again  to  have,  repossess,  and  enjoy, 
as  in  bis  former  estate."    The  tenant 
gave  a  warrant  of  attorney,   upon 
which  judgment  was  entered  up,  and 
his  goods  taken  in  execution  and  sold, 
and  a  commission  of  bankrupt  after- 
wards issued  against  him.   The  lessor 
entered  for  the  forfeiture : — Held,  that 
be  was  entitled  to  emblements.     Da- 
vis V.  Eyton,  8^0 

LIBEL. 
See  Pleading,  7. 

1.  It  is  a  libel  to  publish  a  ludi- 
crous story  of  an  individual  in  a  news- 
paper, if  it  tend  to  render  him  the 
subject  of  public  ridicule,  although  he 
had  previously  told  the  story  of  him- 
selft     Cooky.  Ward,  99 


2*  An  examined  copy  of  an  affi- 
davit filed  by  the  proprietor  of  a 
newspaper  at  the  stamp^oflice,  did 
not  correspond  in  terms  with  the  title 
of  the  paper,  when  produced  in  evi- 
dence; but  the  sub-distributor  of 
stamps  produced  the  paper  in  which 
the  alleged  libel  was  published,  and 
said  that  he  believed  that  the  defen- 
dant was  the  proprietor,  and  that  he 
had  accounted  for  and  paid  duties  on 
advertisements  inserted  therein: — 
Held,  that  it  was  sufficient  evidence 
to  go  to  a  Jury  of  a  publication  by 
the  defendant.  Ihii, 

d.  Proof  that  the  plaintiff  had  been 
made  the  subject  of  laufjrhter  at  a  pub- 
lic meeting,  is  admissible,  as  identify- 
ing him  with  the  subject  of  a  Kbel, 
and  as  a  proof  of  the  consequences 
which  had  necessarily  resulted  to  him 
from  its  publication.  IM, 

4.  A  declaration  for  a  libel,  afVer 
an  inducement  that  one  W.  C.  had 
been  tried  and  convicted  of  m  order, 
and  was  about  to  be  hanged  for  such 
crime,  alleged  that  the  defendant  pub- 
lished the  libel  of  and  concerning  the 
plaintiff,  without  averring  that  it  was 
published  of  the  plaintiff,  and  of  and 
concerning  the  matters  stated  in  the 
inducement: — Held,  nevertheless,  to 
be  sufficient.  Ibid, 

5.  In  an  action  for  a  libel,  the 
plaintiff,  in  the  inducement  to  his  de- 
claration, alleged,  that  he  had  been 
appointed  the  surveyor,  agent,  and 
steward  of  a  certain  company  or  so- 
ciety of  persons  called  the  New  Eng- 
land Company;  and  that,  in  such  ca- 
pacity, he  had  been  and  was  employ- 
ed by  the  said  company :  It  was  then 
averred,  that  the  defendant  published 
the  libel  of  the  plaintiff,  and  of  and 
concerning  his  said  business  and  em- 
ployment by  the  company: — Held, 
that,  as  the  inducement  in  the  decla- 
ration contained  distinct  allegatioDS 
that  the  plaintiff  had  been  appointed 
the  surveyor,  &c.,  &c,  of  the  com- 
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pany,  and  that  m  such  capacity  he  bad 
been  employed  by  them,  aod  that  the 
defendant  published  the  libel  of  and 
concerning  the  plaintiff  and  his  em- 
ployment by  the  company,  without 
reference  to  his  appointment,  it  was 
not  necessary  for  him  to  prove  any 
actual  appointment  to  his  office,  either 
by  deed,  or  otherwise.  Rutherford 
y.  Evans,  163 

6.  The  defendant  addressed  a  let- 
ter to  the  treasurer  of  a  pubUc  com- 
pany, in  which  he  stated,  that  *'  the 
plaintiff  was  the  most  artful  scoundrel 
that  ever  existed,  and  that  he  was  in 
every  person's  debt,  and  that  his  ruin 
could  not  be  long  delayed ;"  but  the 
writer  added,  "  that  he  had  never  dis- 
closed the  affair,  nor  ever  would,  ex- 
cept to  the  person  to  whom  the  letter 
was  addressed,  and  a  friend  :'* — Held, 
that  the  omission  of  the  latter  part  of 
the  letter,  in  the  declaration,  did  not 
constitute  a  ground  of  variance,  as 
the  charge  imputed  by  the  letter  re- 
mained the  same  as  that  which  was 
contained  in  the  part  set  out  in  the 
declaration.  Ibid. 

.  7.  The  plaintifib  having  obtained  a 
contract  for  the  supply  of  a  quantity 
of  African  timber  to  tlie  Navy  Board, 
agreed  to  divide  it  with  the  defen- 
dlant*8  house,  the  latter  undertaking  to 
supply  the  plaintiffs  with  their  moiety 
of  the  timber  at  a  certain  price,  and 
to  take  their  bills  for  the  amount. 
I'his  agreement  was  subsequently  a- 
bandoned  by  the  defendant,  on  some 
difficulty  arising  as  to  the  measure- 
ment of  the  timber;  and  the  defen- 
dant wrote  to  Messrs.  9V.  ^  C,  of 
Sierra  Leone  (who  were  correspond- 
ents and  debtors  to  his  firm),  a  letter 
strongly  reflecting  upon  the  character 
of  the  plaintifl&,  stating  them  to  be 
"  notorious  for  every  thing  but  fair 
dealing  and  a  strict  adherence  to  their 
engagements."  In  an  action  of  libel, 
it  was  left  to  the  Jury  to  say,  whe- 
ther the  letter  was  written  fairly  and 


honestly,  or  with  a  malicious  inten- 
tion to  injure  the  plaintiffs.  The 
Jury  having  found  for  the  defendants 
— die  Court  directed  a  new  trial: — 
Held  also  f  that  the  transmission  of  the 
letter  by  the  defendant  to  Messrs  fV. 
4*  C.f  was  sufficient  evidence  of  publi  - 
cation  by  him.     fVard  v.  SnUih,  695 


LIMITATION  OF  ACTION. 

Under  Local  Act. 

1.  The  Brighton  paving  and  im- 
provement act,  6  Geo,  4,  c.  clxxix,  s. 
255,  enacts,  that  actions  against  per- 
sons proceeding  under  the  act  shall  be 
brought  within  six  calendar  months 
next  afler  the  matter  or  thing  done. 
The  treasurer,  surveyor,  and  con- 
tractors under  the  act,  dug  a  sewer 
near  the  plaintiff's  house,  in  conse- 
quence of  which  the  foundation  was 
sunk,  and  the  walls  were  cracked: — 
Held,  that  the  plaintiff's  right  of  ac- 
tion was  limited  to  six  months  from 
the  day  the  cracks  were  occasioned. 
Lloyd  V.  Wigney,  2ft!i 


LIQUIDATED  DAMAGES. 

See  Award,  d« 

LORDS*  ACT. 
See  Insolvent  Debtor,  6,  6,  7. 

MEMORANDA,  621,  721,  7«3. 

NEW  TRIAL. 

See  Ltbbl,  7. 

Practice,  23,  29,  47. 

NOLLE  PROSEQUI. 

See  Practice,  10. 
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NONSUIT. 

See  Practice,  8,  14,  47. 

NOTICE  TO  QUIT. 

'  See  Landlord  and  Tenant,  1. 

1.  A  notice  served  on  the  28th  Sep^ 
tember,  requiring  the  tenant  to  quit 
on  the  25th  March  following,  is  suffi- 
cient^— it  being  for  a  customary  half 
year.    Boe  d.  Durant  v.  Doe,     3d\ 

PARTNERS. 

See  Bankrupt,  1,  2,  18. 
Joint- Stock  Company. 

1 .  After  a  partnership  has  been  dis- 
solved, one  of  two  partners  has  no 
power  to  bind  the  other,  in  an  action 
brought  against  both  jointly,  by  giv- 
ing a  cognovit  to  pay  the  debt  and 
costs  as  between  attorney  and  client. 
fiathbone  v.  Drakeford,  67 

PAWNBROKER. 

See  Usury,  2. 

PAYMENT. 

1.  The  plaintiff,   an  occupier  of 
lands,  having  been  sued  by  the  vicar 
for  tithes,  gave  up  the  occupation, 
and    quitted   the  parish   during  tlie 
progress  of  the  suit ;  upon  which  the 
defendant    undertook   to   indemnify 
him  from  all  costs  of  the  suit,  if  he 
would  suffer  the  defendant  to  defend 
in  his  (the  plaintiff's)  name.   I'he  vi- 
car having  succeeded  in  the  suit,  the 
plaintiff's  attorney  paid  him  the  costs 
incurred  before  as  well  as  after  the 
defendant's   promise   of   indemnity. 
The  plaintiff  afterwards  gave  his  at- 
torney a   promissory  note   for    the 
amount  of  the  costs  so  paid,  but 
which  was  not  at  maturity  when  he 
{^ucd  the  defendant  on  his  promise : 


— Held,  that  the  payment  of  such 
costs  by  the  plaintiff's  attorney  was 
equivalent  to  a  payment  by  the  plain- 
tiff himself,  as  the  attorney  might  be 
considered  as  his  agent,  for  the  pur- 
pose of  making  such  payment.  Adamt 
V.  Damey,  245 

PLEADING. 

See  Libel,  5,  6. 

1.  In  trover  for  bank-notes,  sove- 
reigns, and  a  watch-seal,  the  defen- 
dant entered  an  appearance,  and  filed 
a  plea  as  follows : — And  the  said  de- 
fendant, by  /.  G.  fF.,  who  has  been 
duly  appointed  solicitor  on  behalf  of 
his  Majesty,  under  the  directions  of 
the  commissioners  of  his  Majesty's 
Customs,  and  who  acts  as  such  soli- 
citor under  such  directions  in  this 
behalf,  comes  and  defends  the  wrong 
and  injury  when,  &c.  The  plaintiff 
treated  this  plea  as  a  nullity,  and 
signed  judgment  The  Court  set  the 
judgment  aside,  on  the  ground,  that 
the  plea  sufficiently  disclosed  that  tlie 
person  defending  as  attorney  was 
acting  in  matters  concerning  the  re- 
venue, and  within  the  statutory  ex- 
emption of  the  9  Geo,  4,  c.  25.  Wett 
V.  Taunton,  79 

2.  A  declaration  for  a  libel,  after 
an  inducement  that  one  W.  C.  had 
been  tried  and  convicted  of  murder, 
and  was  about  to  be  hanged  for  such 
crime,  alleged  that  tl\e  defendant  pub- 
lished the  libel  of  and  concerning  the 
plaintiff,  without  averring  that  it  was 
published  of  the  plaintiff  and  of  and 
concerning  the  matters  stated  in  the 
inducement : — Held,  nevertheless,  to 
be  sufficient.     Cook  v.  Ward^       99 

3.  In  quare  impedii,  a  count  al- 
leged an  immemorial  right  in  the 
plaintiffs,  as  owners  of  messuages  and 
lands  within  a  chapelry  (which  lands 
were  charged  with  the  payment  of 
yearly  sums  for  the  repair  of  the  cha- 
pel), to  nominate  a  curate  and  pre- 
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gent  him  to  the  bishop;  and  it  was 
proved  that  part  of  the  repairs  of  the 
chapel  were  defrayed  out  of  the  poor- 
rates: — Heldf  to  be  a  variance,  and 
that  the  evidence  did  not  support  the 
allegation.  Shepherd  v.  The  Bishop 
of  Chester,  1 30 

4.  Qiuere,  whether  there  can  be 
more  than  one  count  in  a  quare  impe- 
dit?  Ibid. 

5.  The  plaintiff  declared,  that  the 
defendant,  intending  to  prejudice  him 
in  the  way  of  his  business  as  a  fruit- 
broker,  falsely  represented  to  /.  P., 
that  the  plaintiff  had  circulated  a  re- 
port in  a  sale-room  where  oranges  of 
/.  P.  were  selling,  that  he  the  plaintiff 
then  had  three  or  four  vessels  laden 
with  oranges,  between  Gravesend  and 
London;  by  reason  of  which,  /.  P. 
discontinued  to  deal  with  the  plain- 
tiET. — Proof,  that  the  defendant  re- 
presented the  plaintiff  to  have  said, 
that  there  were  three  or  four  vessels 
laden  with  oranges  between  Graves^ 
end  and  London : — Held,  a  fatal  va- 
riance.  Wood  V.  Adam,  208 

6.  The  plaintiff  declared  in  debt 
on  a  bond  conditioned  for  the  pay- 
ment of  1000/.  The  defendant,  in 
his  plea,  set  out  a  deed  poll,  which, 
afler  reciting  that  the  plaintiff  would 
become  entitled,  on  the  decease  of 
the  defendant,  to  750/.,  in  right  of 
the  plaintiff's  wife,  by  virtue  of  a 
deed  of  settlement  on  her  marriage, 
and  that  the  defendant  had  given  a 
bond  to  the  plaintiff  for  1000/.  (the 
bond  declared  on),  the  plaintiff  and 
his  wife  released  the  sum  of  7501,, 
and  the  plaintiff  covenanted  that  he 
would  not  require  payment  of  the 
1 000/.  secured  by  the  bond,  nor  claim 
interest  for  the  same  during  the  life 
of  the  defendant;  and  that,  in  case 
the  bond  should  be  assigned  by  the 
plaintiff,  and  the  defendant  should  be 
required  by  the  assignee  to  pay  the 
principal,  the  plaintiff  would  pay  the 
defendant  interest  for  the  same  dur- 


ing the  defendant's  life: — Held,  that 
the  deed  poll  did  not  operate  as  a 
defeasance  of  the  bond,  and,  conse- 
quently, that  it  was  no  answer  to  an 
action  by  the  assignee  in  the  name  of 
the  obligee.  Morley  v.  Frear,      305 
7.  In   an  action   for  a  libel,  the 
plaintiff  alleged   in   his  declaration, 
that  the  defendant  had  published  of 
him  in  his  profession  or  business  of 
a  proctor,  that  he  had  been  suspend- 
ed three  times,  once  by  Lord  S.,  and 
twice  by  Sir  /.  N.     The  defendant^ 
as  to  the  publishing  so  much  of  the 
libel   as  charged   the  plaintiff  with 
having  been  once  suspended  in  his 
profession  and  business  of  a  proctor^ 
pleaded,  by  way  of  justiBcation,  that 
he  had  been  suspended  by  Sir  /.  N.^ 
wherefore  the   defendant    published 
that  the  plaintiff  had  been  once  sus- 
pended in  his  profession  of  a  proctor: 
— Held,  that,  as  the  charge  was  se- 
verable, the  plea  was  good  on  de* 
murrer,  and  an  answer  to  that  part  of 
the  charge.  Clarkson  v.  Lawson,  35^ 
8.  A  general  plea  of  bankruptcy 
under  the  6  Geo.  4,  c.  16,  s.  126,  must 
pursue  the  words  of  the  statute,  and 
conclude  to  the  country.    Sheen  v. 
Garrett,  525 

9.  The  defendant  received  on 
board  his  barge  certain  lime  to  be 
conveyed  for  the  plaintiff  from  Bew" 
ly  Cliff  to  London.  The  master  de- 
viated from  the  usual  and  customary 
course  of  the  voyage,  without  any 
justifiable  cause,  and,  whilst  the 
barge  was  so  out  of  her  course,  she 
encountered  a  storm,  and  the  sea 
communicating  with  the  lime  caused 
it  to  ignite,  whereby  the  barge  and 
cargo  were  lost.  In  an  action  en  the 
case  for  the  loss  of  the  lime,  the  de- 
claration alleged  that  "it  was  the 
duty  of  the  defendant  to  have  car- 
ried and  conveyed  the  lime  by  and 
according  to  the  direct,  usual,  and 
customary  way,  course,  and  passage, 
without  any  voluntary  and  unnecea« 
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•ary  deviation  or  departure  from,  or 
delay  or  hindrance  in  the  same/'  and 
•▼erred  the  loss  to  be  '*  by  reason  of 
the  deviation  and  departure,  and  de- 
lay and  detention  out  of  such  usual 
aiiid  customary  course  and  passage: 
— Held,  that  the  declaration  was  suf- 
ficient to  support  a  judgment  for  the 
plaintifil    Davis  v.  Garrett,  540 

10.  QuarCf  whether  a  conditional 
promise  relied  on  to  revive  a  debt 
barred  by  the  statute  of  limitations, 
ahoold  not  be  declared  on  as  such  ? 
HaydamY.  mUiams,  811 

11.  A  count  for  slander,  after  an 
Inducement  that  one  /.  P.  had  be- 
come a  hiUftkrupt,  and  that  the  plain- 
tiff was  about  to  prove  a  debt  justly 
due  to  him  by  /•  P.  under  a  commis- 
aion  theretofore  awarded  against  him, 
duurged  the  defendant  with  saying, 
in  a  certain  discourse  had  with  the 
j^aintiff  of  and  concerning  the  mat- 
ters in  the  introductory  part  of  the 
count  mentioned,  and  of  and  con- 
oeming  him  in  his  trade  of  a  livery- 
atable  keeper — "  You  (meaning  the 
plaintiff)  are  a  regular  prover  under 
bankruptcy  (meaning  that  the  plain- 
tiff was  accustomed  to  prove  fictitious 
debts  under  commissions   of  bank- 
ruptcy):"— Heldy  that,  the  innuendo 
being  larger  than  the  natural  meaning 
of  the  words,  the  count  was  ill,  for 
want  of  an  averment  that  it  had  been 
the  practice  of  the  defendant,  by  the 
words  complained  of,  to  impute  the 
proof  of  fictitious  debts  under  com- 
missions of  bankruptcy.     Alexander 
¥.  Angle,  870 

PONE. 
See  Practice,  15. 
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1 .  Service  of  a  copy  of  a  declara- 
tion and  notice  in  ejectment  on  a 
woman  upon  the  premises,  who  re* 
presented  herself  to  be  the  wife  of 


the  tenant  in  possession : — Held,  suf« 
ficient.     Doe  d.  Walker  ▼.  Roe,    11 

2.  The  statutes  &  9  Wwi.  3,  c.  11, 
does  not  i^iply  to  a  warrant  of  attor- 
ney given  as  a  security  for  the  pay- 
ment of  an  annuity,  and  therefore  tlit 
grantee  may  sign  judgment  and  sue 
OQt  esLCCutioB  for  the  arrears  of  the 
annaity,  without  pvevicHisly  assign- 
ing breaches  under  the  8th  section  of 
that  statute.  Sham  v.  The  Marquis 
of  fVorcesterf  SI 

3.  In  an  action  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange,  the 
latter  obtained  a  mle  to  atmy  proceed- 
ings on  pajrment  of  debt  and  costs, 
and  the  delivery  of  the  bill  to  him : — 
Held,  that  the  rule  was  complied  with, 
by  the  delivery  of  the  bill  by  the 
plaintifl^  although  he  had  obliterated 
his  name,  and  cancelled  the  date;  for, 
if  the  defendant  had  sustained  an  in- 
jury by  the  erasures,  he  had  his  re- 
medy by  action.  TowdtMs  v.  Lam- 
renee,  v4 

4.  The  defendant,  on  being  arrest- 
ed, gave  bail  to  the  Sheriff  for  his  ap- 
pearance; but,  before  the  return  of 
the  writ,  or  putting  in  and  perfecting 
bail  above,  he  was  convicted  c^fekwy, 
and  remained  in  criminal  custody,  so- 
til  the  opinion  of  the  twelve  Judges, 
upon  a  point  reserved,  should  be  as- 
certained. The  Court,  upon  payment 
of  costs  by  the  bail  below,  and  put- 
ting the  plaintiff  in  the  same  situatioo 
as  if  bail  above  had  been  put  in  indue 
time,  allowed  four  days  for  putting  in 
and  perfecting  special  bail,  althoogh 
the  time  for  so  doing  had  expiitd 
when  an  application  was  made  fay  the 
bail  below,  to  enlarge  the  time  for 
perfecting  the  bail,  or  rendering  the 
defendant  in  their  diadiarge.  Joyce 
V.  Pratt,  55 

5.  Aeognovit  to  pay  debt  and  costs 
as  between  attorney  and  client,  hav- 
ing been  given  by  one  of  two  partners 
(after  the  partnmh^  had  been  dis- 
solved)^ in  an  action  brought  against 
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both  jointly,  without  the  knowledge 
or  assent  of  the  co-defendant,  the 
Court  set  aside  a  judgment  and  exe- 
cution which  had  been  entered  up 
and  sued  out  thereon.  Ratkbone  v. 
Drakejordf  57 

6.  To  render  a  person  liable  to  an 
attachment  for  not  attending  upon  a 
tubpcena^  it  is  incumbent  on  die  party 
applying  to  state  that  he  was  a  mate- 
rial and  necessary  witness  for  him : 
— Quare^  whether  it  be  necessary  to 
produce  the  original  writ  o£  subpoena 
at  the  time  of  service  of  the  copy. 
Taylor  v.  mUans,  59 

7.  In  trover  for  bank-notes,  sove- 
reigns, and  a  watch-seal,  the  defen- 
dant entered  an  appearance  and  filed 
a  plea  as  follows: — And  the  said 
defendant,  by  /.  G.  W.,  who  has  been 
duly  appointed  solicitor  on  behalf 
of  his  Majesty,  under  the  directions 
of  the  commissioners  of  his  Ma- 
jesty's customs,  and  who  acts  as 
such  solicitor  under  such  directions 
in  this  behalf,  comes  and  defends 
the  wrong  and  injury  when  &c. 
The  plaintiff  treated  this  plea  as  a 
nullity,  and  signed  judgment.  The 
Court  set  the  judgment  aside,  on  the 
ground  that  the  plea  sufficiently  dis- 
closed that  the  person  defending  as 
attorney  was  acting  in  matters  con- 
cerning the  revenue,  and  within  the 
statutory  exemption  of  9  Geo.  4, 
c.  25.     fVest  V.  Taunton,  79 

8.  The  statute  17  Car.  S,  c.  8, 
which  enacts,  that,  in  all  personal  ac- 
tions, the  death  of  either  party  be- 
tween the  verdict  and  the  judgment 
shall  not  be  alleged  for  error,  does  not 
apply  to  a  case  of  nonsuit.  Farrance 
V.N  ill,  lis 

9.  Bail  above  having  justified,  they 
consented  to  a  cognovit  being  given 
upon  such  terms  as  might  be  agreed 
on  between  the  plaintiff  and  the  de- 
fendant (their  principal).  Default  was 
made  at  the  time  the  debt  and  costs 
were  to  be  paid  by  the  terms  of  the 


cognovit,  and  a  negotiation  afterwards 
took  place  between  the  parties,  bat 
was  of  no  avail.  The  plaintiff  sued 
oat  writs  of  #ctre  facias  against  the 
bail,  and  signed  judgment  thereoo, 
without  giving  them  notice  that  the 
negotiation  was  at  an  end,  or  that  the 
cognovit  remained  unsatisfied: — ^The 
Court  ordered  the  writs  and  subse- 
quent proceedings  to  be  set  aside. 
Charleton  v.  Morris,  114 

10.  The  defendants  arrested  the 
plaintiff  on  a  ca.  sa.,  as  the  bail  of  one 
E.  M.,  for  whom  he  had  never  be- 
come bail.  Afler  the  plaintiff  had  been 
in  custody  nearly  a  month,  he  was 
discharged  by  an  order  of  a  Judge. 
The  defendants  had  previously  dis- 
covered their  mistake,  and  promised 
to  liberate  the  plaintiff,  bat  did  not 
do  so.  He  afterwards  brought  tres- 
pass against  the  defendants,  for  false 
imprisonment,  and  they  pleaded  the 
general  issue;  and  that  the  plaintiff 
had,  together  with  another  person, 
acknowledged  a  recognizance  of  bail, 
upon  which  the  ca.  sa.  had  issued,  and 
that  the  recognizance  still  remained 
on  the  file  of  the  Court  of  King^s 
Bench.  This  Court  refused  to  strike 
out  the  plea,  or  rescind  the  order  to 
plead  several  matters,  although  it  was 
objected  that  the  plaintiff  could  not 
safely  reply.    M*  Crandle  v.  Barwise, 

120 

1 1 .  The  Court  ordered  a  rule  for 
the  allowance  of  bail  to  be  discharged 
(no  cause  being  shewn  to  the  con- 
trary), the  bail  having,  on  their  jus- 
tification, perjured  themselves  as  to 
the  amount  of  their  property.  But 
the  Court  refused  to  order  the  de- 
fendant to  be  detained  in  custody  in 
another  suit,  as  it  was  not  shewn  that 
he  was  privy  to  the  perjury  of  the 
bail,  and  the  only  remedy  against  them 
is  by  indictment.  Barling  v.  ffo- 
ters,  125 

12.  A  bailable  capias  having  been 
made  returnable  on  a  day  certaioi  in- 
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stead  of  a  general  return  day,  the  de- 
fendant having  given  a  bail-bond,  the 
Court  would  not  allow  the  writ  to  be 
amended,  as  it  would  prejudice  the 
bail.  Houlden  v.  Fasson^  120 

13.  Where  a  writ  of  capias  was 
made  returnable  on  the  Srd  of 
November,  being  a  day  certain,  in- 
stead  of  the  general  return  day,  viz, 
on  the  morrow  of  All  Souls,  and  the 
defendant  had  given  a  bail-bond,,  the 
Court  ordered  the  writ  to  be  quash- 
ed.    S.  C.  U7 

14.  Where  two  issues  were  found 
for  the  plaintiffs,  and  two  for  the  de- 
fendants, and  the  Jury  were  discharg* 
ed  as  to  the  fifth,  and  the  verdict  was 
entered  accordingly,  but  leave  was 
given  to  the  defendants  to  move  to  en- 
ter a  nonsuit: — HeUi,  that  the  Court 
might  direct  the  nonsuit  to  be  enter- 
ed, although  the  defendants  had  a 
▼erdict  on  some  of  the  issues.  Shep^ 
herd  v.  I'he  Bishop  of  Chester,    1 30 

15.  The  plaintiff  having  signed  in- 
terlocutory judgment  in  a  county 
court  for  want  of  a  plea,  and  given 
the  defendant  notice  of  executing  a 
writ  of  inquiry,  the  defendant,  on  the 
day  previously  to  its  execution,  sued 
out  a  writ  of  pone  to  remove  the  cause 
into  this  Court: — Held,  to  be  regu- 
lar, as  the  cause  might  be  removed  at 
any  time  before  the  Sheriff's  Jury 
were  sworn ;  and  the  Court  refused 
to  award  a  procedendo.  Godley  v. 
Marsden,  138 

16.  In  an  action  of  debt  on  a  bail- 
bond  against  three  defendants  jointly, 
one  of  them  pleaded  his  bankruptcy 
and  certificate  in  bar,  upon  which 
the  plaintiff  entered  a  nolle  prosequi 
as  to  him,  and  filed  a  replication  as 
to  the  two  others.  The  plaintiffs  had 
notice  that  one  of  the  defendants  had 
become  bankrupt  before  plea  plead- 
ed:— Held,  that,  nothwithstanding, 
the  latter  was  not  entitled  to  his  costs 
under  the  statute  8  Eliz.  c.  2,  s.  2. 
Booth  V.  Middkvoat,  \^% 

17.  The  lessors  of  the  plaintiff  hav- 


ing brought  three  actions  of  ejectment 
in  the  Court  o?  King*s  Bench,  for  the 
recovery  of  the  same  property,  that 
Court  ordered  the  proceedings  in  two 
of  them  to  be  stayed,  upon  certain 
terms,  which  were  assented  to  by  the 
counsel  for  all  parties,  and  a  rule  was 
drawn  up  accordingly.  The  lessors 
of  the  plaintiff  afterwards  commenced 
an  action  of  ejectment  in  this  Court 
upon  a  later  demise;  but,  as  they 
sought  to  recover  the  same  property, 
the  Court  ordered  the  proceedings  to 
be  stayed.  Doe  d.  Carthew  v.  Brenton, 

186 

18.  A  writ  of  attachment  of  privi- 
lege having  been  made  returnable  on 
Wednesday  next  after  fifteen  days  of 
St.  Hilary,  which  happened  to  be  the 
morrow  of  the  Purification: — Held 
to  be  irregular;  and  the  Court  set 
aside  the  writ  on  motion.  Adcock  v. 
FeUon,  195 

19.  The  Court  will  not  take  judi- 
cial notice  of  an  entry  of  a  writ  of  ca- 
pias ad  satisfaciendum  in  the  Sheriff's 
book.     Russell  V,  Dickson,  196 

20.  Where  a  verdict  was  taken  for 
the  plaintiff  at  Nisi  Prius,  subject  to 
an  award,  and  after  the  arbitrator  bad 
heard  the  evidence  for  both  parties, 
but  before  the  order  of  reference  was 
made  a  rule  of  Court,  the  plaintiff  re- 
voked the  authority  of  the  arbitrator, 
by  deed,  and  proceeded  in  the  action 
— the  Court  refused  to  stay  the  pro- 
ceedings.    Green  v.  Pole,  1 98 

2  ] .  Where  an  infant  sues  by  guar- 
dian, who  is  sworn  to  be  in  insolvent 
circumstances,  the  Court  will  require 
him  to  give  security  for  costs.  Mann 
V.  Berthen,  215 

22.  The  plaintiff,  assignee  of  a 
bankrupt,  having  died,  and  another 
assignee  having  been  appointed  in  his 
stead,  the  rule  to  enter  a  suggestion 
of  such  death  on  the  record,  in  pur- 
suance of  the  statute  6  Geo.  4,  c.  16, 
s.  07,  is  absolute  in  the  first  instance. 
Westall  V.  Sturges,  2 1 7 

23.  Where  a  Yerdict  is  under  20/., 
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the  Court  will  not  grant  a  new  trial, 
although  it  be  against  evidence,  and 
contrary  to  the  opinion  of  the  Judge. 
Scott  V.  Watkinson,  237 

S4.  The  defendant  tendered  a  bill 
of  exceptions  at  the  trial,  and  which 
was  reduced  to  writing  before  the  ter- 
mination of  the  cause.  Three  weeks 
afterwards,  at  the  suggestion  of  the 
Judge  who  presided,  a  copy  of  the 
bill  in  an  extended  form  was  sent  to 
the  plaintiff's  attorney  for  his  ap- 
proval, and  on  the  same  day  the  de- 
fendant sued  out  a  writ  of  error,  and 
gave  a  rule  to  transcribe: — Held,  that 
it  was  nevertheless  the  duty  of  the 
plaintiff  to  return  the  bill  of  excep- 
tions, although  it  was  insisted  that 
the  defendant  had  waived  it  by  bring- 
ing a  writ  of  error.  Taylor  v.  fVil- 
lanSf  257 

25.  The  plaintiff,  an  attorney  in  the 
country,  sued  his  agent  in  town  for 
negligence  in  conducting  the  plain- 
titty's  business,  and  alleged  in  his  de- 
claration that  he  had  thereby  become 
liable  to  pay  certain  sums,  and  had 
lost  the  employment  of  divers  clients. 
The  cause  was  referred  under  an  or- 
der of  Nisi  Prius,  by  which  the  plain- 
tiff consented  not  to  bring  any  action 
or  suit  concerning  the  premises  re- 
ferred. The  order  was  afterwards 
made  a  rule  of  Court,  and  the  arbi- 
trator directed  a  verdict  to  be  enter- 
ed for  the  plaintiff,  who  afterwards 
commenced  a  second  action  against 
the  defendant,  alleging  in  the  decla- 
ration that  the  plaintiff  had  paid  cer- 
tain sums  to  persons  who  had  threat- 
ened him  with  actions,  and  lost  the 
employment  of  divers  other  clients, 
from  the  negligence  of  the  defendant. 
The  Court  refused  to  stay  the  pro- 
ceedings in  the  second  action  on  mo- 
tion, but  intimated  an  opinion  that  the 
recovery  in  the  former  action  mi;;ht 
be  pleaded  in  bar  to  the  latter.  Dicai 
V.  Jay^  2^5 

26.  The  defendant  pleaded  non  at- 


sumpsit  to  a  declaration  in  debt,  and 
gave  a  notice  of  set  off.  The  plain- 
tiff afterwards  took  out  a  summons 
for  particulars  of  the  set  off,  which 
being  delivered,  he  signed  judgment 
as  for  want  of  a  plea : — Held^  that  as 
the  plea  was  a  nullity,  the  demand  of 
the  particulars  of  set  off  was  not  a 
waiver  of  the  irregularity,  and  tliat  the 
plaintiff  was,  nevertheless,  entitled  to 
sign  judgment.    Ford  v.  Bernard,  302 

27.  Where  the  defendant  obtained 
his  certificate  as  a  bankrupt,  after  is- 
sue joined,  and  before  trial,  but  did 
not  plead  it  puis  darrein  continuance^ 
and  the  plaintiff  proceeded  to  trial  and 
obtained  judgment — the  Court  refits- 
ed  to  order  an  exoneretur  to  be  en- 
tered on  the  bail  piece,  although  the 
plaintiffs  attorney  knew,  before  the 
trial,  that  the  defendant  had  got  his 
certificate — because  the  bail  were  still 
in  a  condition  to  render  the  defen- 
dant.    Humphreys  v.  Knight,      370 

28.  But  held,  that  he  was  entitled 
to  be  discharged  on  a  summary  ap- 
plication to  the  Court  under  the  6 
(?eo.4,  c.  16,  s.  121.    S.C.        375 

29.  The  Court  will  not  set  aside  a 
verdict  and  grant  a  new  trial  on  ac- 
count of  the  admission  of  evidence 
which  ought  not  to  have  been  re- 
ceived, if  there  be  sufficient  without 
it  to  authorize  the  finding  of  the  Jury. 
Doe  d.  Lord  Teynham  v.  Tyler,  377 

30.  The  Sheriff  seized,  under  an 
execution  sued  out  by  a  judgment 
creditor  against  /.  ^S*.,  goods  which 
had  been  previously  conveyed  by  the 
latter  to  the  plaintiff  by  bill  of  sale, 
of  which  the  Sheriff  had  notice.  The 
plaintiff  and  /.  ^S*.  having  both  refused 
to  indemnify  the  Sheriff,  although  he 
offered  to  give  up  the  possession  of 
the  goods  to  the  plaintiff  and  return 
nulla  bona,  and  the  plaintiff  brought 
trespass  against  the  Sheriff  for  seizing 
his  goods,  the  Court  ordered  the  pro- 
ceedings to  be  stayed  until  he  was  in- 
demnified by  the  plaintiff,  without  im-* 
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posing  on  the  Sheriff  the  payment  of 
costs.     Beavan  v.  Dawson^  387 

31  •  A  rated  parishioner  having  sued 
the  churchwardens  in  trespass  for 
turning  him  out  of  a  vestry  room : — 
Held^  that  he  had  a  right  to  inspect 
and  take  extracts  from  the  parish 
books,  without  paying  any  costs  to 
the  person  producing  them.  Newell 
V.  Simpkinf  394 

32.  By  a  Judge's  order,  the  de- 
fendant was  required,  within  a  limit- 
ed time,  to  deliver  to  the  plaintiff 
particulars  of  set  off,  and,  in  default 
thereof,  the  defendant  was  to  be  pre- 
cluded from  giving  evidence  in  sup- 
port of  his  set  off  at  the  triaL  The 
defendant  neglected  to  comply  with 
the  terms  of  Uie  order,  and  the  cause 
was  aflerwards  referred,  by  an  order 
of  Nisi  Prius ;  and  after  the  arbitra-» 
tor  had  proceeded  with  the  reference, 
a  Judge,  during  the  Assizes,  made  an 
order  for  the  delivery  of  the  particu- 
lars of  the  defendant's  set  off: — Held^ 
that  he  had  no  authority  so  to  do  un- 
der the  statute  1  Geo,  4,  c.  5.5,  s.  5, 
as,  after  the  order  of  reference,  the 
cause  was  out  of  Court.  Ashworth  v. 
Heathcote,  396 

33.  The  plaintiff  in  his  declaration 
alleged  that  the  defendant  had  agreed 
to  take  him,  the  plaintiff,  into  his,  the 
defendant's,  service  for  a  year,  and, 
at  the  expiration  of  that  period,  to 
take  him  into  partnership.  Pleas, 
^rstf  the  general  issue ;  secondly ^  that 

there  was  no  agreement  or  memoran- 
dum in  writing,  as  required  by  the 
statute  of  frauds.  Replication,  that 
there  was  an  agreement  in  writing; 
on  which  issue  was  joined: — Hetd, 
that  the  defendant  was  entitled  to  in- 
spect the  agreement,  although  it  was 
sworn  that  it  consisted  only  of  a  let- 
ter written  by  the  defendant's  agent. 
Blogg  V.  Kent,  433 

34.  The  Court  will  not  permit  a 
mortgagee  to  come  in  and  defend  as 
landlord  in  an  action  of  ejectment, 


under  the  statute  11  Geo.  2,  c.  19,  s. 
13,  imless  he  shews  that  the  applica- 
tion is  made  at  his  instance  and  re- 
quest, and  that  he  is  bond  Jlde  inter- 
ested in  the  result  of  the  suit.  Doe 
d.  Pearson  v.  Roet  437 

35.  In  an  action  brought  in  this 
Court  against  an  attorney  for  negli- 
gence, he,  after  a  special,  instead  of 
of  a  general  special  imparlance,  plead- 
ed his  privilege  in  abatement,  as  an 
attorney  of  the  Court  of  King's  Benek 
The  plaintiff  having  treated  the  plea 
as  a  nullity  and  signed  judgment; 
the  Court  set  it  aside,  on  the  terms  of 
the  defendant's  pleading  issuably,  and 
to  merits;  although  the  plea  might 
not  have  been  sustainable  on  demnr- 
rer.  Godefroy  v.  /ay,  440 

36.  Where  special  bail  have  been 
put  in,  but  have  omitted  to  justify, 
the  Sheriff  may  put  in  fresh  bail  and 
render  the  defendant,  even  after  an 
attachment  has  issued  against  bim  for 
not  obeying  a  rule  to  bring  in  the 
body.  Hamilton  v.  Jones^  454 

37.  Where,  of  three  defendants, 
two  only  are  brought  into  Court,  the 
plaintiff  cannot  regularly  declare. 
The  irregularity  is,  however,  waived 
by  their  pleading.  S.  C.  456 

38.  The  defendant,  on  his  arrest, 
deposited  in  the  hands  of  the  Sheriff 
the  amount  of  the  debt,  and  10/.  for 
costs,  in  pursuance  of  the  statute  7  & 
8  Geo,  4,  c.  71,  s.  2.  The  time  for 
putting  in  special  bail  expired  on  the 
14th  May,  the  time  for  perfecting,  oh 
the  18th: — Held,  that  the  defendant 
had  until  the  latter  day  to  avail  him- 
self of  the  provision  of  the  statute,  by 
making  an  additional  deposit  of  10/. 
in  lieu  of  special  bail.  Qtuere,  whe- 
ther the  plaintiff  is  entitled  to  move 
to  have  the  sum  deposited  in  the 
hands  of  the  Sheriff  and  paid  into 
Court,  paid  out  to  him  until  he  has  o^ 
tainedjudgmeni,  Rome  ▼•  Softly^  464 

39.  In  a  joint  action  of  asmmpmt 
against  three  defendants,  two  of  them 
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pleaded  together,  and  the  tliird  by 
another  attorney.  The  two  former 
only  appeared  at  the  trial,  and  a  ver- 
dict having  been  found  for  the  de- 
fendants generally,  judgment  was 
signed  and  costs  taxed  by  these  two, 
and  paid  by  the  plaintifi&«  The  Court, 
on  the  motion  of  the  third  defendant, 
refused  to  direct  the  Prothonotary  to 
review  the  taxation,  and  allow  his 
costs.  Smith  v.  Campbell^  469 

40.  Where  a  witness  remains  in 
Court  after  an  order  has  been  made  re- 
quiring all  witnesses  to  retire,  it  is  in 
the  discretion  of  the  Judge  at  Nisi 
Prius  to  admit  or  reject  his  testimony, 
according  to  circumstances.  Parker 
V.  M' William,  480 

41.  Where  the  trustees  under  a 
road-act  are  sued  in  the  name  of  their 
clerk,  in  pursuance  of  the  statute  3 
Geo,  4,  c.  126,  s.  74,  the  property  of 
the  clerk  is  not  liable  to  be  taken  in 
execution  to  satisfy  the  judgment. 
Wormwell  v.  Hailstone^  512 

42.  An  attorney  suing  out  process 
in  a  cause  in  which  he  himself  is 
plaintiff,  need  not  indorse  thereon  his 
name  and  place  of  abode.  Hamilton 
v.  Jones,  623 

43.  In  ejectment,  where  the  tenant 
has  been  admitted  to  defend,  and  has 
entered  into  the  recognizance  to  pay 
damages  and  costs,  in  pursuance  of 
the  statute  1  Geo,  4,  c.  87,  s.  1,  in  in- 
titling  such  recognizance,  the  name 
of  the  tenant  should  be  inserted  in 
place  of  that  of  the  original  nominal 
defendant.     Roe  d.  Durant  v.  Doe, 

531 

44.  The  plaintifTs  attorney  left 
two  writs  of  sci,  fa,  at  the  SherifTs 
office,  and  directed  that  they  should 
be  returned  nihil,  at  the  same  time 
expressing  apprehension  lest  the  pro- 
ceedings should  come  to  the  know- 
ledge of  the  bail: — The  Court,  at  the 
instance  of  the  bail,  ordered  the  pro- 
ceedings to  be  set  aside.  Wilson  v. 
Biden,  537 


45.  A  prisoner  brought  up  under 
the  compulsory  clauses  of  the  Lords' 
Act,  in  Trinity  Term,  and  remanded, 
was  ordered  to  be  brought  up  again 
in  the  following  term,  notwithstand* 
ing  that  more  than  the  sixty  days  al« 
lowed  by  the  statute  would  then  have 
elapsed.  Womersley  y,  BousfieU,  539 

46.  The  Court  refused  to  change 
the  venue  in  an  action  of  trover,  from 
London  to  Lincolnshire,  on  the  ground 
that  all  the  defendant's  witnesses  re- 
sided in  that  county,  and  that  one  of 
them  was  very  aged  and  could  not 
safely  be  moved — the  plaintiff's  wit- 
nesses all  residing  in  London;  but 
they  directed  that  the  evidence  of 
that  particular  witness  should  be  read 
from  the  Judge's  notes  of  a  former, 
trial  between  the  parties  relative  to 
the  same  subject-matter.  Alcock  v. 
Cooke,  573 

47.  The  Court  granted  a  new  trial, 
on  payment  of  costs,  where  the  plain-* 
tiff  had  been  nonsuited,  in  an  actioa 
against  the  acceptor  of  a  bill  of  ex- 
change, by  reason  of  the  accidental 
absence  of  the  witnesses  subpoenaed 
by  him  to  prove  the  hand-writing  of 
the  defendant.  ShilUto  v.  Theed,   575 

48.  In  the  case  of  bail  by  affidavit, 
where  time  had  been  allowed  to  an- 
swer affidavits  impeaching  their  suffi- 
ciency, the  Court  refused  to  allow  the 
defendant  in  the  mean  time  to  justify 
fresh  bail.   Ling*s  bail,  576 

49.  The  defendants  were  sued  at 
directors  of  an  incorporated  company, 
for  mis-management  of  the  company's 
affairs.  The  Court  refused  to  allow 
them  to  inspect  the  books  kept  by  the. 
company  during  the  period  of  their 
directorship,  the  affidavit  of  the  mo- 
tion not  stating  such  inspection  to  be 
material  or  necessary  to  their  defence 
to  the  action.  Imperial  Gas  Company 
V.  Clarke,  727. 

50.  Holy  Thursday  is  not  a  juridi- 
cal day,  and  therefore  not  to  be  rec- 
koned as  one  of  the  four  clear  days  for 
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a  scufa.  against  bail  to  lie  in  the  of- 
fice. Scott  V.  Larking,  748 

51.  The  Court  discharged  with 
costs  a  rule  for  setting  aside  an  exe- 
cution issued  after  the  allowance  of  a 
writ  of  error,  and  the  justification  of 
bail  in  error — the  writ  of  error  being 
obtained  for  the  mere  purpose  of  de- 
lay, and  the  bail  being  men  of  straw. 
Fuller  V.  Coombe,  792 

52.  It  is  not  necessary  to  produce 
the  original  rule  on  service  of  a  copy, 
except  in  cases  where  the  party  may 
be  brought  into  contempt.  Holmes  v. 
Senior  f  828 

53.  To  entitle  an  attorney  to  pri- 
vilege from  arrest,  he  must  shew  that 
he  is  actually  practising  at  the  time; 
a  solitary  instance  of  employment  at 
an  election  will  not  suffice.  Anony^ 
mouSf  810 

53.  A  verdict  having  passed  against 
one  of  five  defendants  in  an  action  of 
trespass,  the  cause  being,  in  conse- 
quence of  the  absence  from  town  of 
his  attorney,  and  the  inadvertence  of 
the  clerk,  taken  as  undefended — The 
Court  refused  to  grant  a  new  trial,  even 
on  payment  of  costs,  and  although  it 
was  sworn  that  there  was  a  good  de- 
fence on  the  merits.  Breach  v.  Cas- 
terton,  S67 

54.  A  defendant  having  been  ar- 
rested a  second  time  for  a  sum  which 
had  been  demanded  in  a  former  ac- 
tion, wherein  he  had  before  been  held 
to  special  bail,  and  the  plaintiff  had 
obtained  a  verdict  for  a  part  of  his 
demand,  and  costs — The  Court  order- 
ed the  defendant  to  be  discharged,  on 
filing  common  bail,  Hamiltony,  Jones^ 

86S 

55.  A  bill  of  costs  for  business 
done  under  a  commission  of  bank- 
ruptcy, need  not  be  delivered  signed 
by  the  attorney,  a  month  before  ac- 
tion brought  thereon.  Ibid. 

PRISONER. 
See  Insolvent  Debtor,  4,  5,  6,  7. 


PRIVILEGE. 
See  Attorney,  4. 

PROCEDENDO. 

See  Practice,  15. 


PUBLICATION. 
See  Libel,  7. 

PURCHASER. 
See  Title. 

QUARE  IMPEDIT. 

1.  In  quare  impediif  a  count,  al- 
leged an  immemorial  right  in  the 
plaintiffs,  as  owners  of  messuages  and 
lands  within  a  chapelry  (which  lands 
were  charged  with  the  payment  of 
yearly  sums  for  the  repair  of  the  cha- 
pel), to  nominate  a  curate  and  pre- 
sent him  to  the  bishop;  and  it  was 
proved  that  part  of  the  repairs  of  the 
chapel  were  defrayed  out  of  the  poor- 
rates: — Held,  to  be  a  variance,  and 
that  the  evidence  did  not  support  tbe 
allegation.  Shepherd  v.  The  Bishop 
of  Chester,  130 

2.  Where  two  issues  were  found 
for  the  plaintiffs,  and  two  for  the  de- 
fendants, and  the  Jury  were  discharg- 
ed as  to  the  fifth,  and  the  verdict  was 
entered  accordingly,  but  leave  was 
given  to  the  defendants  to  move  to 
enter  a  nonsuit: — Held^  that  the 
Court  might  direct  the  nonsuit  to  be 
entered,  although  the  defendants  had 
a  verdict  on  some  of  the  issues.    Ibid, 

3.  Qudere — Whether  there  can  be 
more  than  one  count  in  a  dcclaratioa 
in  qwire  impedit  ?  Ibid, 

RECOVERIES. 
See  Fines  and  Recovsrus* 


R(OHT  OF  COMMON. 
REGUL£  OEMERALE8. 

Monom  tob  Niw  Tbuu. 
It  U  ordered  by  the  Court,  Am,  in 
future,  in  Hitarf  end  Trmitif  Terms, 
no  motion  Tor  a  new  trial  shall  be 
heard,  unien  such  motion  be  actually 
made  within  the  first  four  days  of 
each  of  the  said  tenni.  E.  T.  11 
Geo.  4.  **i 

Srxcux  Akocxkhts. 
It  it  ordered,  that,  from  henceforth, 
in  all  special  argiimeot*  in  thia  Court, 
notice  in  writiug  of  the  point*  which 
are  ioteoded  to  be  iasitted  upon  by 
each  of  the  parties,  be  delivered  to 
the  Judses  at  their  diamben  two  days 
before  Uie  day  on  which  the  caie  shall 
be  set  down  for  hearing,  either  by 
marking  the  pointa  in  the  margin  of 
the  books  delivered  to  the  Judges,  or 
on  separate  paper ;  and  that  each  of 
the  parties  do,  within  the  same  time, 
leave  a  copy  of  such  notice  at  the 
chambers  of  the  Lord  Chief  Justice, 
to  be  delivered  to  the  adverse  party 
upoD  his  application.  T.T.  II  Geo. 
4.  621 

RENDER. 
See  Pkagtici,  4,  27,  36. 

RENT-CHARGE. 
1.  A  rent-charge  was  granted  lo£. 
during  the  life  of  the  plaiotiS'.  The 
grantee  died  living  the  cettui  que  vie: 
— Held,  that  the  right  to  the  rent- 
charge  vested  in  the  personal  repre- 
sentauve  of  S.,  the  grantee.  Sear- 
parkv.HuUhmtOK,  849 

REPLEVIN. 

See  Inclosdkk  Act. 

RIGHT  OF  COMMON. 

See  Tai 


SABBATH. 

See  Sou  DAT. 

SCIRE  FACIAS. 
See  Pucnca,  9,  44,  50. 

SECURITY  FOR  COSTS. 
1.  Where  an  in&nt  kuea  by  gnar> 
diaui  who  is  awom  to  be  in  insolvent 
eircumstancet,  the  Court  will  require 
him  to  give  security  for  coata.  jtfms 
f.  Bertken,  215 

SET-OFF. 
See  Pkacticb,  SS,  32. 

SHERIFF. 
See  Pbactice,  4,  30,  44. 

1 .  The  Sheriff  is  responsible  for  the 
acts  of  his  oEBcer,  though  not  within 
the  Ktrict  line  of  his  duty,  provided 
such  acts  be  allerwards  asaented  to 
or  adopted  by  the  Sheriff.  UnderhiU 
T.  WiUon,  £68 

S.  The  plaintiff's  goods,  iarming- 
stock,  &c,,  having  been  seised  under 
an  execution  at  the  suit  of  one  P., 
the  parties,  with  the  assent  of  the  offi- 
cer, agreed  that  the  latter  should  re- 
main in  possession  for  a  certain  pe- 
riod, and  that  the  farm  should  in  the 
mean  time  be  managed  by  the  plain- 
tiff. The  Sheriff  in  his  return  took 
credit  for  the  money  laid  out  upon 
the  farm ;  and  an  action  wai  brought 
in  bis  name  by  the  under-sheriff, 
wherein  a  sum  of  money  was  recover- 
ed upon  a  contract  entered  into  by 
the  officer  with  an  in-comii^  tenant, 
for  the  sale  of  hay,  &c.,  the  receipt 
of  which  sum  was  admitted  in  a  let- 
ter written  by  the  under-sheriff  to  the 
plaintiff's  attorney: — Held,  that  this 
was  sufficient  evidence  of  an  assent- 
ing by  the  Sheriff  to  die  acts  of  his 
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oGBcer;  and  consequently  that  he  was 
liable  to  the  plaintifFfor  the  surplus 
proceeds  of  the  goods  aAer  satisfying 
the  leTy  and  expenses.  Underhill  v. 
mUon,  568 

2.  The  statute  28  Geo.  2,  c  88,  s. 
1,  enacts,  that  no  Sheriff,  &c.,  shall 
carry  any  person  by  him  arrested  to 
prison  within  tnenty-four  hours  from 
the  time  of  the  arrest,  unless  the  pariy 
arrested  shall  refute  to  be  carried  to 
acnne  safe  and  convenient  dwelling- 
house  of  his  own  nomination,  within 
a  city,  &C.,  other  than  the  dwelling- 
bouse  of  the  party  himself,  and  with- 
in the  county,  &c.,  or  liberty  in  which 
the  person  was  arrested : — Held,  that 
the  omMMon  of  the  party  to  name 
such  dwelling-house  entitled  the  offi- 
cer to  carry  him  direct  to  prison. 
Pitt  V.  The  Sheriff  of  Middletex,  726 

SHERIFF'S  BOOK. 
See  Practice,  19. 

SHIP  BROKER. 

See  Broxbb,  1. 

SHIP-OWNER. 

See  Ckaktcb-Pabtt. 


See  Pleaoiko,  5. 
1.  In  an  action  on  the  case  for  slan- 
derous words  ^eged  to  have  been 
spoken  by  the  defendant  of  the  plain- 
tiff, the  declaration  allq;ed  for  special 
damage,  that,  "  by  reason  of  the  com- 
mitting of  such  grievance,  one  B.  re- 
fused to  give  the  plaintiff  credit."  The 
evidence  waS|  that  the  defendant  had 

rken  the  words  to  one  £.,  and  that 
had  communicated  the  statement, 
as  the  statement  of  the  defendant,  to 
£.,  who  thereupon  refused  to  trust  the 
plaintiff: — Held,  that  the  allegation 
waa  not  supported;  for  that  it  was  the 
repetition  of  the  slander  by  E.  to£.,  |  28,  t 
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George  3. 

32,  c.  28,  88.  16,  17.     Lord8*  Act. 

269,  538,  539 

33,  c.  5.  Lords'  Act.  76. 
38,  c.  78,  8. 1.     Newspaper  proprie- 
tors. 99 

39  &  40,  c.  99.     Pawn-broker.  723 
43,  c.  46,  8.  3.     CosU.  ^7^ 

George  4. 

1,  c.  SB,  8.  5.      Authority  of  jus- 
tices of  assize.  396 
1,  c.  27,  8.  1.   Recognizance  in  eject- 
ment.                                391,  531 

8.3. 761 

1  &  2,  c.  78, 8.  2.      Bills  of  exchange 

275 
3,  c.  126,  8.  74.    Turnpike  Act.  512 
6,  c.  16,  8.  2.     Ship-broker  may  be 
bankrupt.  551 

8.     3.  Actofbankruptcy.  36 
8.     5.  Actofbankruptcy.333 
8.  %%.  Payment  by  a  bank- 
nipt.  424,  622 
s.  %7.    Sale  by  assignees  of 
bankrupt.  635 
8.  95.      Enrolment  of  depo- 
sitions. 341 
8.  108.  Execution.            239 
8.  121.  Plea  of  bankruptcy. 

370,  375 
8.  126.  Discharge  from  cus- 
tody. 370,  375,  B9t5 
c.  clxxix,  8.  255.     Local  paving 
act.  228 
7  &  8,  c.  bl,  8.  16.     Insolvent.  201 
8.  32.     Insolvent.     87 
c.  71,  8.  2.     Deposit  in  lieu 
of  bail.  464 
8.  8.    Indorsement    of 
process.                                      523 
9,  c.  14.     Statute  of  limitations. 

7,  811 
c.  25.     Solicitor  of  Customs.     79 

WilUam  4. 

1,  c.  17,  8.  16.     Attomies  in  Wales. 

789 
0  o  o  2 


STATUTE  OF  FRAUDS. 

1.  The  plaintiff,  an  occupier  of 
lands,  having  been  sued  by  the  vicar 
for  tithes,  gave  up  the  occupation,  and 
quitted  the  parish  during  the  progress 
of  the  suit;  upon  which  the  defen- 
dant undertook  to  indemnify  him  from 
all  costs  of  the  suit,  if  he  would  suffer 
the  defendant  to  defend  in  his  (the 
plaintiff's)  name.  The  vicar  having 
succeeded  in  the  suit,  the  plaintiff's 
attorney  paid  him  the  costs  incurred 
before  as  well  as  after  the  defendant's 
promise  of  indemnity: — Held,  that 
this  was  not  an  undertaking  to  be  an- 
swerable for  the  debt  of  another,  or 
to  be  in  writing,  as  required  by  the 
statute  of  frauds.  Adams  v.  Dan- 
sey,  245 


STATUTE  OF  LIMITATIONS. 

1.  In  assumpsit  by  the  drawer  a- 
gainst  the  acceptor  of  a  bill  of  ex« 
change,  the  defendant  pleaded  the 
statute  of  limitations ;  and  two  letters 
written  by  him  to  the  plaintiff's  agent 
were  given  in  evidence,  to  take  the 
case  out  of  the  statute.  In  the  first 
letter,  the  defendant  said,  that  he 
should  be  much  obliged  to  the  plaintiff 
to  withdraw  his  outlawry ;  that,  as  soon 
as  the  defendant's  situation  would  al- 
low, the  plaintiff's  claim,  with  others, 
should  receive  that  attention,  that,  as 
an  honourable  man,  the  defendant 
considered  them  to  deserve;  that  it 
was  his  intention  to  pay  them,  but  he 
must  be  allowed  time  to  arrange  his 
affairs;  and  if  he  were  proceeded 
against,  every  exertion  of  his  would  be 
rendered  abortive.  In  the  second  let- 
ter, the  defendant  said  that  he  was 
willing  to  do  every  thing  to  satisfy 
the  plaintiff,  and  all  his  creditors;  but 
that,  if  he  was  imprisoned,  they  would 
not  get  any  thing: — Heldf  that  these 
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STATUTES. 


TRESPASS. 


letters  did  not  contain  an  absolute  and 
unqualified  -  acknowledgment,  from 
whfch  the  Court  could  infer  a  promise 
to  pay ;  but  merely  a  conditional  ofSet 
by  tbe  defendant,  to  give  up  his  in- 
come Ho  his  creditors,  provided  he 
were  allowed  time  to  arrange  his  af- 
fairs: and  the  plaintiff,  having  offered 
no  evidence  of  the  ouUawry,  was  non- 
suited ;  as,  without  proof  of  the  out- 
lawry, there  was  no  evidence  to  con- 
nect die  acknowledgment  in  the  let- 
ters with  the  plaintiflfs  claim : — Held, 
that  such  nonsuit  was  proper;  and 
the  Court  refused  to  grant  a  new  trial. 
Fearme  ▼•  Lewis,  1 

ft.  The  statute  9  Geo,  4^  c  14, 
which  requires  that  a  promise  to  take 
a  case  out  of  the  statute  of  limitations 
shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  thereby,  does  not 
alter  the  law  as  to  the  nature  of  the 
promises  but  merely  substitutes  a 
different  mode  of  proof.  Haydon  v. 
fViUiamsi  811 

3.  The  defendant,  within  six  years 
from  the  time  of  contracting  the  debt,  j 
stated  in  a  letter  written  to  his  debtor 
— **  that  he  was  incapable  at  that  time 
to  pay  the  money,  but  that  he  would 
pay  as  soon  as  he  had  it  in  bis  power 
to  do  so:" — Heldy  that  this  was  a 
conditional  promise  only,  and  there- 
fore not  sufficient  per  se  to  take  the 
case  out  of  the  statute  of  limitations, 
notwithstanding  the  9  Geo.  4,  c.  14. 

Ihid. 

4.  To  take  a  case  out  of  the  statute 
of  limitations,  the  plaintifiPofifered  to 
prove  by  oral  testimony  a  written  pro- 
mise, conformable  to  the  9  Geo.  4,  c, 
14,  the  document  itself  being  lost: — 
Held,  that  such  secondary  evidence 
was  admissible.  Ibid, 

6,  Queer e^  whether  a  conditional 
promise  relied  on  to  revive  a  debt 
barred  by  the  statute  of  limitations, 
should  not  be  declared  on  as  such? 

Ibid. 


STAYING  PROCEEDINGS. 

See  Arbftration. 

Practice,  5,  7,  9, 17, 18,  20,  25, 
27,29,80,35,41,  44,51. 

STIPULATED  DAMAGES. 
See  AwAiu>,  3. 

SUBPCENA. 
See  Practice,  6* 

SUGGESTION. 
See  Practice,  22. 

SUNDAY. 

1.  Where  a  contract  for  the  sale  of 
goods,  which  have  been  ddiTeied  to 
and  retained  by  the  purchaser,  is  void 
by  reason  of  its  havmg  been  made  on 
a  Sunday,  a  subsequent  promise  to 
pay  will  entitle  the  vendor  to  recover 
the  vahie  upon  a  quanimn  wtendt. 
Williams  v.  Paul,  5Si 

SUPERSEDEAS. 
See  Bankrupt,  1 9. 

TENANT  FOR  LIFE. 
See  Covenant. 

TITLE. 

1.  A  purchaser  is  not  bound  to  take 
a  doubtful  title.  Therefore,  where 
the  vendors  derived  title  under  ao 
assignment  made  by  a  party  for  the 
benefit  of  hb  creditors,  in  itself  an 
act  of  bankruptcy : — Heid^  that  they 
could  not  compel  the  purchaser  to  ac« 
cept  the  title,  without  proof  that  there 
was  no  creditor  in  a  situation  to  sue 
out  a  commission  against  the  assignor. 
Pott  V.  Turner,  551 

TRESPASS. 

See  Insolvent  Debtor,  4. 

1.  To  a  declaration  of  trespass  for 
breaking  and  entering  the  pUintiflTs 


TROVER. 


USURY. 
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close  called  £.,  the  defendant  pleaded, 
that  the  close  was  part  of  B.  common, 
and  that  the  defendant  had  a  right  to 
dig  and  take  stone  from  the  common, 
and  from  close  Z.,  as  being  part  of 
B.  common.  The  plaintifiP  in  his  re- 
plication, after  protesting  that  close 
L.  was  not  part  of  B,  common,  alleg- 
ed that  the  defendant  had  no  right  to 
dig  or  take  stone  from  close Z^. ;  upon 
which  issue  was  joined.  At  the  trial, 
the  plaintiff  admitted  that  the  defen- 
dant had  a  right  to  dig  and  take  stone 
from  B.  common,  widi  the  exception 
of  close  Z.,  and  the  defendant  admit- 
ted that  he  had  no  evidence  to  prove 
the  exercise  of  a  right  to  take  stone 
from  that  close.  A  verdict  having 
been  entered  for  the  defendant,  the 
Court  directed  it  to  be  set  aside  and 
entered  for  the  plaintiff,  as  the  de- 
fendant had  not  proved  the  affirma* 
tive  of  tlie  issue,  viz,  that  he  had  a 
right  to  dig  and  take  stone  from  close 
L.     Maxwell  v.  Martin^  291 


TROVER. 

See  Practice,  7. 
Venue. 

1.  The  plaintiff,  in  journeying  from 
Tunbridge  to  London^  placed  a  100^. 
bank-post  bill  in  her  reticule,  which 
hung  on  her  arm.  Arrived  at  Stnith" 
felai  she  left  the  reticule  in  a  hackney- 
coach.  Upon  discovering  her  loss, 
she  made  application  at  the  Hackney- 
coach  office  in  Essex  Street,  and 
caused  hand-bills  to  be  circulated  at 
all  the  coach-stands,  and  at  the  ad- 
joining public-houses ;  and  also  once 
advertised  the  loss  in  a  daily  paper. 
On  the  morning  of  the  day  on  which 
the  last-mentioned  advertisement  ap- 
peared, the  bill  in  question  was  cash- 
ed by  the  defendant,  a  banker  at 
Brighton^  for  a  stranger,  of  whom  no 
questions  were  asked,  except  his  name 
and  address,  which  he  wrote  on  the 
back  of  the  bill  in  a  vulgar  manner, 


and  which  afterwards  proved  to  be 
fictitious.  It  was  left  tojthe  Jury  to 
stLy^-Jirst,  whether  the  plaintiff  had 
used  due  and  pfoper  caution  in  her 
mode  of  conveying  the  bill — Mecondly, 
whether  she  had  exercised  a  proper 
degree  of  diligence  in  the  steps  she 
had  taken  to  make  known  to  the  world 
her  loss — thirdly,  whether  the  defen- 
dant himself  had  exercised  proper  caa<* 
tion  in  receivmg  a  bill  of  such  large 
amount  from  a  total  stranger,  wiihoat 
making  some  inquiry  as  to  where  be 
put  up,  or  whether  he  was  known  to 
any  person  at  Brighton^  The  Jury 
having  found  for  the  plaintiff— The 
Court  refused  to  disturb  the  verdict. 
Strange  v.  Wigney^  '  470 

TURNPIKE-ACT. 

1.  Where  the  trustees  under  a  road 
act  are  sued  in  the  name  of  their 
clerk,  in  pursuance  of  the  statute  S 
Geo.  4,  c.  126,  s.  74,  the  property  of 
the  clerk  is  not  liable  to  be  taken  in 
execution  to  satisfy  the  judgment. 
Wormwell  v.  Hailstone,  b\ft 

USURY. 

1 .  An  annuity  was  granted  for  four 
lives,  with  a  covenant  on  the  part  of 
the  grantor  to  insure  the  fourth  lifct 
to  th^  amount  paid  for  the  considera- 
tion, within  thirty  days  after  the  de- 
cease of  the  three  first: — The  Court 
refused  to  set  aside  the  securities  for 
usury.  In  re  Nash,  793 

S.  The  defendant,  a  pawnbroker, 
advanced  StOOU  upon  a  deposit  of  silks, 
entering  the  transaction  in  his  hooka 
as  several  distinct  loans  of  sums  each 
not  exceeding  10/.,  in  order  to  obtain 
the  larger  rate  of  interest  allowed  by 
the  Pawnbrokers'  Act.  In  trover  by 
the  assignee  of  the  owners  of  the 
goods,  it  was  left  to  the  Jury  to  say, 
whether  the  goods  had  been  deposit- 
ed with  the  defendant  upon  a  contract 
for  the  payment  of  more  than  51,  per 
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VARIANCE, 


cent,  interest.  The  Jury  having  re- 
turned a  verdict  for  the  plaintiff;  on 
the  ground  of  usury — The  Court  re- 
fused to  set  it  aside.  Tregoning  v. 
AUenborough,  722 

VARIANCE. 

1.  In  an  action  for  a  libel,  the 
plaintifl^  in  the  inducement  to  his  de- 
claratioui  alleged  that  he  had  been 
i^ppointed  the  surveyor,  agent,  and 
steward  of  a  certain  company  or  so- 
ciety of  persons  called  xheNew  Eng* 
land  Company;  and  that,  in  such 
capacity,  he  had  been  and  was  em- 
ployed by  the  said  company.  It  ap- 
peared in  evidence  that  the  company 
was  incorporated  by  deed,  by  the 
name  of  "  A  company  for  establish- 
ing Christianity  in  New  England^  and 
the  parts  adjacent,  in  America"  But, 
as  the  plaintiff  proved  that  the  com- 
pany  was  commonly  known  and  de- 
signated by  the  name  of  **  The  New 
England  Company,"  the  Court  held  it 
to  be  a  sufficient  description.  Ruther^ 

ford  v.  Evanst  1 63 

2.  The  defendant  addressed  a  let- 
ter to  the  treasurer  of  a  public  com- 
pany, in  which  he  stated  that  "  the 
plaintiff*  was  the  most  artful  scoundrel 
that  ever  existed,  and  that  he  was  in 
every  person's  debt,  and  that  his  ruin 
could  not  be  long  delayed;"  but  the 
writer  added,  *'  that  he  had  never  dis- 
closed the  affair,  nor  ever  would,  ex- 
cept to  the  person  to  whom  the  letter 
was  addressed,  and  a  friend :" — Heldf 
that  tlie  omission  of  the  latter  part  of 
the  letter  in  the  declaration,  did  not 
constitute  a  ground  of  variance,  as 
the  charge  imputed  by  the  letter  re- 
mained the  same  as  that  which  was 
contained  in  the  part  set  out  in  the 
declaration.  Ibid. 

3.  The  plaintiff*  declared  that  the 
defendant,  intending  to  prejudice  him 
in  the  way  of  his  business  as  a  fruit- 
broker,  falsely  represented  to  /.  P., 


VENUE. 

that  the  plaintiff*  had  circulated  a  re- 
port in  a  sale-room  where  oranges  of 
/.  P.  were  selling,  that  he^  the  p/ots- 
tiff^,  then  had  three  or  four  vessels 
hulen  with  oranges  between  Graves^ 
end  and  London;  by  reason  of  whidi 
/.  P.  discontinued  to  deal  with  the 
plaintiff". — Proof,  that  the  defendant 
represented  the  plaintiff*  to  have  said 
that  there  were  three  or  four  vessels 
laden  with  oranges  between  Grates' 
end  and  London: — Held^  a  fatal  vari- 
ance. Wood  V.  Adam,  208 
4.  In  an  action  on  the  case  for 
slanderous  words  alleged  to  have  been 
spoken  by  the  defendant  of  the  plain- 
tiff*,  the  declaration  alleged  for  special 
damage,  that,  **  by  reason  of  the  com- 
mitting of  such  grievance,  one  B,  re- 
fused to  give  the  plaintiff*  credit.'* 
The  evidence  was,  that  the  defendant 
had  spoken  the  words  to  one  E.,  and 
that  £,  had  communicated  the  state- 
ment as  the  statement  of  the  defen- 
dant to  B.f  who  thereupon  refused  to 
trust  the  plaintiff*: — Held,  that  the  al- 
legation was  not  supported;  for  that 
it  was  the  repetition  of  the  slander  by 
E,  to  B;  which  was  the  voluntary 
act  of  a  free  agent,  over  whom  the 
defendant  had  no  control,  and  for 
whose  acts  he  was  not  answerable, 
that  was  the  immediate  cause  of  the 
plaintiff''s  damage.     Ward  v.  Weeh^ 

796 

VENUE. 

1.  The  Court  refused  to  change 
the  venuCj  in  an  action  of  trover,  from 
London  to  Lincolnshire^  on  the  ground 
that  all  the  defendant's  witnesses  re- 
sided in  that  county,  and  that  one  of 
them  was  very  aged  and  could  not 
safely  be  moved — the  plaintiff**s  wit- 
nesses all  residing  in  London;  but 
they  directed  that  the  evidence  of  that 
particular  witness  should  be  read  from 
the  Judge's  notes  of  a  former  trial  be- 
tween the  parties  relative  to  the  same 
subject  matter.  Alcock  v.  Cooke,  573 


WITNESS. 

WAIVER. 

See  Practice,  26,  37. 

WALES. 

See  Fines  and  Recoveries,  4. 

WARRANT  OF  ATTORNEY. 

See  Annuity,  1. 

WATER-COURSE,  OBSTRUC- 
TION  OF. 

See  Action  on  the  Case,  2. 

WILL. 
See  Devise. 

WITNESS. 

See  Practice,  47. 

1 .  To  render  a  person  liable  to  an 
attachment  for  not  attending  upon  a 
subpcenOf  it  is  incumbent  on  the  par- 


WRIT  of  ERROR.        929 

ty  applying  to  state  that  he  was  a  ma- 
terial and  necessary  witness  for  him. 
Taylor  v.  Willans,  59 


WRIT  OF  ENTRY. 

1 .  The  husband  of  one  of  two  co- 
heiresses became  bankrupt  after  an 
abatement : — Held,  that  his  right  to 
bring  a  writ  of  entry  passed  to  his  as- 
signees by  the  bargain  and  sale  under 
the  commission.  Mitchell  v.  Hughes^ 

577 

WRIT  OF  ERROR. 

See  Ejectment,  6. 

1 .  The  Court  discharged  with  costs 
a  rule  for  setting  aside  an  execution 
issued  after  the  allowance  of  a  writ 
of  error,  and  the  justification  of  bail 
in  error — the  writ  of  error  being  ob- 
tained for  the  mere  purpose  of  delays 
and  the  bail  being  men  of  straw.  Ful^ 
ler  v.  Coombe,  792 
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